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FULL BENCH 

Tek Chand, Din Mohammad 
AND Bhidb JJ. 

Gurmuhh Singh and another — 

Defendants — Appellants 

V. 

Intasamia Committee Gurdwara Bhai 
Sewa Singh, Plaintiff and others. 
Defendants — Bespondents, 

First Appeal No 318 of 1939, Decided on 2nd 
January 1941, from decree of District Judge, 
Montgomery at Lahore, D/- 19th May 1939. 

(a) Record of Rights — Khasra girdawaris •— 
Khudkasht — Meaning — Entry in, is not con- 

** elusive as to residence of owner ('Per Division 
Bench), 

The mere entry of khudkasht in khasra girda- 
waris of a certain village in the name of a person is 
not conclusive that the person resides in that vil- 
lage for purposes of cultivation as khudkasht does 
not only mean cultivation by the person himself 
but also includes cultivation through his servants 
and associates. [P 21/] 

(b) Punjab Sikh Qurdwaras Act (8 of 1925), 
Ss. 30 (ii) and 7 (4) — Notice under S. 7 (4) — 
Person absent from place of residence at time 
when notice is served cannot be said to have 
knowledge of fact to which notice relates — . 
Especially so, when property specified in notice 
is his private property unconnected with Qurd- 
wara — No question of exercising reasonable 

c diligence arises ^Per Division Bench). 

A person who is absent from his place of resi- 
dence at the time when the notice under S. 7 (4) is 
served cannot be said to have any knowledge of the 
fact to which the notice relates and if a person is 
absent altogether from the place where the notice is 
issued, there can be no question of his exercising 
any reasonable diligence to acquire knowledge of 
the facts to which the notice relates which are not 
even remotely present to his mind. This is all the 
more so when the property which is in his posses- 
sion and was claimed on behalf of the Gurdwara 
has absolutely no connection whatever with the 
Gurdwara and he could never imagine that any 
claim could be put forward to that property on be- 
half of the Gurdwara. [P 22a, 5] 

(c) Punjab Sikh Gurdwaras Act (8 of 1925), 
Ss. 3 (ii) and 7 (4) — A transferring his property 

cj to B —Long after transfer, Gurdwara claiming 
property under S. 7 — Notice served on A— A*s 
knowledge cannot be fixed on B ('Per Division 
Bench). 

Where long after the transfer of his property by 
A to B, the property is claimed by a Gurdwara 
under S, 7 and A is served with a notice in respect 
of the Gurdwara’s claim under S. 7 (4), A’s know- 
ledge of the fact to which the notice relates cannot 
be fixed on B and therefore it cannot be said that 
even by ej^ercise of due diligence, B could have 
been aware of the fact that the property purchased 
by him from A ha,d,been claimed on behalf of the 
Gurdwara. , , [F 22c3 

(d) Punjab Sikh Giirdwaras Act (8 of 1925), 
S. 30 (iJ).^Questi0n as to knpwkdge of notice in 

, . r(ospedi'^i;Gi^rdwafa'S/claim i^epends.'onfaqt^.of ' 

\,;oaae'^‘Frecedent$‘’ ar^ of ho.;tise 


The question whether a person on whom a notice 
in respect of Gurdwara’s claim under B. 7 was ^ 
served had knowledge of the same depends on the 
circumstances of each, case and no precedent, can 
serve as a safe guide in the matter. [P 22c, d] 

(e) Punjab Sikh Gurdwaras Act (8 of 1925), 

S. 145 — Meeting of committee to authorise cer- 
tain person to institute suit on its behalf— Irre- 
gularity in convening meeting is cured by S. 145 
unless it has occasioned failure of justice (Per 
Division Bench). 

Any irregularity or defect in convening a meet- 
ing of the committee of a Gurdwara to authorise a 
person to institute and prosecute a suit on behalf of 
the Gurdwara is condoned by S. 145, and the suit in- 
stituted by such a person cannot be dismissed by 
reason of that irregularity or defect in the absence 
of proof that it has occasioned a failure of justice. 

IP 22c] / 

(f) Punjab Sikh Gurdwaras Act (8 of 1925), S. 30 
— Properly claimed on behalf of Gurdwara — 
Defendant not filing claim petition under S. 10 of 
Act — Suit by Gurdwara after Act for possession 
of property falls under S. 30 ('Per Fnll Bench). 

Where certain property is claimed on behalf of a 
Notified Gurdwara under S. 7 of the Act and no 
claim petition under S. 10 is filed by the person 
against whom the property was claimed a suit on 
behalf of the Gurdwara instituted after the Act 
came into force for possession of the property falls 
under S. 30. [P 25d] 

(g) Punjab Sikh Gurdwaras Act (8 of 1925), 

Ss. 32 and 30 — Applicability— Case falling within 
provisos to S. 30 (i) and (ii) — S. 32 docs not apply 
— Court has jurisdiction to decide case : 15 Lah 
66=(»34) 21 A I B 1934 Lah 390=161 1 0 890 and fif 
(’36) 22 A I E 1936 Lah 843=160 1 0 133, OFBB- 
EXILED ('Per Full Bench). 

The words ‘‘might be made” in S. 82 cannot be 
construed to mean ‘‘might have been made.” Sec- 
tion 32 applies only to those cases, which were in- 
stituted either before the commencement of the Act, 
or which were instituted after the commencement 
of the Act, but before the expiry of the prescribed 
period of limitation for making a claim under the 
various sections referred to therein. Section SO 
applies, on the other hand, to cases where a claim 
might have been made but was not made within 
the prescribed period. Under S. 30, it is only in the 
exceptional circumstances mentioned in the provisos 
to S. 30 (i) or (ii) that the claim will be tried on 
merits in a suit falling under S. 30. Section 32, on 
the other band, makes no reference at all lo any 
such circumstances. CF 25h; P 26a3 h 

Consequently, S. 32 does not apply to cases covered 
by proviso to S. 30 (i) or by the proviso to S. 30 (il) 
and the Court has Jurisdiction to decide the same : 
C38) 25 A I B 1938 Lah 369 (FB), {Visw of Dm 
Mohammad d. approved),*, 16 Lah 66=(’34) 21 AIB , 
1934 Lah 390=161 1 0 890 and (’35) 22 AI B 1935 
Lah 843=160 1 0 133, OYMEEXILED, [F 24/; 

P26^3 

(h) Interpretation of statutes— Primary 

language used— Words used plain and u«i«onbi- 
guotts— Court cannot speculate on intention of 
Legislature (Per FM Bench). * 

The primary test for the interprptaltoof a statute 
is the language "used therein; Whom tlie words used 
in'aste<.tute are plain and unambiguelusai:^ ' '' 

'blit' one meaningi a Coart‘*iS'''net'at litoty, to specu- ' 
late 'bn ihe -Intention' bf'\thb'-'Logislatum and-ib: , 
conelifue them to notions ol wM „ ' 
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. ought to have been enacted. To depart from the 
^ plain language used on account of such notions is 
in reality not to interpret the law but to alter it. 

[p m 

Yashpal Gandhi — for Appellants. 

S. Narindar Singh — for Eespondents. 

Judgment of Division Bench 

Dim Mohammad J. — This appeal has 
arisen in the following circumstances. The 
Committee of Management, Gnrdwara Bhai 
Sewa Singh (hereinafter called the Com- 
mittee) instituted a suit against Gurmukh 
Singh, Hardit Singh, Megh Singh and seven 
others under S. 28, Sikh Gurdwaras Act, for 
possession of various plots of land situate at 
Qadirahad in the district of Montgomery. It 
^ was alleged that a petition had been made in 
accordance with the provisions of sub-s. (l) 
of S. 7, Sikh Gurdwaras Act, in respect of 
Gurdwara Bhai Sewa Singh, accompanied 
by a list of all rights, titles or interests in 
the immovable properties inclusive of the 
Gurdwara which the petitioners claimed to 
belong within their knowledge to the Gur- 
dwara. It was further stated that the names 
of persons in possession of such right, title 
or interest were mentioned in the list and 
that notices were duly issued to them. No 
petition, however, was made under sub-s. (1) 
of S. 10 and, consequently, the Provincial 
c Government published a notification under 
sub-s. (3) of S. 10, specifying the rights, titles 
or interests in the properties referred to 
above in respect of which no claim had been 
made. The land in suit was included in the 
list and the Committee having been duly 
constituted was entitled to the possession 
thereof. This suit was instituted in pur. 
suance of a resolution of the Committee 
dated 4th August 1938, by which Sardar 
Dewan Singh was authorized to institute 
and prosecute the suit. 

Before proceeding further, it may be re- 


It is obvious that neither the mortgagees 
nor Megh Singh could be mentioned in the ^ 
list attached to the petition and, conse- 
quently, no notices were issued to them. The 
notice issued to Hardit Singh was served 
on him personally, but the notice issued to 
Gurmukh Singh purports to have been re. 
ceived by one of his sons, Eup Singh. It is 
admitted that no petition under s, 10 was 
presented on behalf either of Hardit Singh 
or of Gurmukh Singh. 

Gurmukh Singh resisted the suit princi- 
pally on the ground that he had no know- 
ledge of the notification relied upon by the 
Committee nor did he ever come to know 
that his property was included in the list. ^ 
He was absent from Qadirahad long before 
the notice in question reached his village 
and did not return to his village for some 
time afterwards. Neither he nor his ances- 
tors had any connexion with the alleged 
Gurdwara, and the property in suit was his 
private property. He consequently prayed 
that action may be taken under s. 30 (ii), 
Sikh Gurdwaras Act. Megh Singh pleaded 
that he had purchased the property in suit 
from Hardit singh in 1928 for Rs. 17,200, that 
he had received no notice from the Govern- 
ment, that he lived at Nehranwala about 
40 miles away from Qadirahad, that even by Q 
the exercise of reasonable diligence he could 
not come to know that any right, title or 
interest in respect of his private land was 
being claimed and that consequently no 
decree should be made against him. Baga 
Singh and others, defendants 4 to 7 and 
Sundar Singh and others, defendants 8 to 10, 
too put in similar pleas. The Committee of 
Management made replies to the pleas of 
the defendants on the lines already indicated 
in their plaint. On the pleadings of the 
parties, the following issues were framed : 


marked that about half of the land in suit 
Q is in possession of Gurmukh Singh and that 
the remaining land was owned by Hardit 
Singh, but part of it was mortgaged by him 
to defendants 4 to 7 on 7th March 1927, and 
part of it was , mortgaged to defendants 8 to 
10 on 6th J^ay 1927* ^ om 22nd May 

1928, he sold the entire area in suit including 
the mortgaged land to Megh Singh for 
Bs. 17,200. > A, mutation relating to this trans-i 
, ; , was attestedo;n JOth June 1928. It may 

obse^d'Aat undei; 
61' B,'7,::'Ghrdwarali;'!Aot/ ys^as^.ihade ‘ 


1 . (a) Can the defendants in this case claim the 
benefit of the first proviso to S. 30(ii), Sikh 0ttr- 
dwaras Act ? (0. P. on the defendants), (b) If so, 
are they entitled to the benefit of the said proviso 2 
(O. P. on the defendants). 

2. If the Court finds on issue No. 1 in favour of 

the defendants, cannot this' Court proceed with the 
case, and should the questi^ of title in that case 
be referred for ihe„deciMon of the Sikh Gurdwaras 
Tribunal, uiiddr Si 32" of the Act 2 (0. P. on the 
defefhdants), . v/', 

3. (a) Whether the plea of the Government Ndti.. , 
Ecation in question being ultra vires can h# 
tated in this 'case 2 (0. P. on the defen jaials); ^ 

“ ’ 3;- (by ,tf ' so, '’Was ' the Notification , ''Ul’tmWirfe , and 
' wW is its eSect on the ease l {0./.y*Wh the de^ 

'4‘.'{ayts,tl;ihiult‘hbt;'meihtaiaa^le dafen- • 
::?d£^is;W\'tb:“il02 heiiansh, of ^ tl^ii;'hbj&ig,'lboha' Ede ■ , 
transferees 'tbr..vaibihie;cd^^ (Q. P.‘'6n' . 

>’?the:\4elehdants|;'< {by,,6ah';t&''dBfends!.nts > ' . 
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above question in these proceedings ? {0. P. on the 
^ defendants), 

5, Was there a valid meeting of the plaintiff 
committee, and was Diwan Singh duly authorized 
by a resolution of the committee to institute the 
suit on behalf of the plaintiff? (0, P. on the 
plaintiff). 

The defendants other than Gurbakhsh 
Singh examined 13 witnesses in support of 
their contentions while Gurbakhsh Singh 
appeared as his own witness. Harnam Das, 
D. W. 1, referred to an application dated 28th 
October 1935, made by Gurmukh Singh in 
the course of the proceedings on a petition 
put in by Bahai Singh and others. In this 
application he asked to be impleaded as a 
b party in Bahai Singh*s petition, but the 
application was dismissed. Shingara Singh, 
D, w. 2, a clerk in the office of the Secretary 
to the Punjab Government produced certain 
documents as well as the postal acknowledg- 
ment; one of which purported to have been 
signed by Eup Singh, a son of Gurmukh 
Singh, Gurbakhsh Singh, B. W, 3, Arjan 
Singh, D. w. 4, Mahna Singh, D. W, 5, and 
Nihal Singh, D, w, 6, all deposed to the ab- 
sence of Gurmukh Singh from Qadirabad 
some three months prior to the date when 
the notices were received in the village and 
to his return about more than a year after- 
g wards some of them further stated that 
Megh Singh was a resident of Nehranwala 
and that he seldom resided in the village of 
Qadirabad. It was, however, admitted that 
one Hukman Singh worked for Megh Singh 
at Qadirabad. Besides these witnesses, Sunam 
Bam, D. W. 9, Tola Earn, D. W, 10, and Sant 
Kahan Singh, D. w. il, all belonging to 
Phulra in the State of Bahawalpur, were 
produced to state that Gurmukh Singh re- 
sided in those days at Phulra. Eup Singh 
was examined as D. W. 7 and he disowned 
the signatures attributed to him and further 
corroborated the story of his father’s absence 
from the village at the time when the 
^ notices are alleged to have been received. 
Gurmukh Singh, Megh Singh and Gur- 
bakhsh Singh appeared as their own witnes- 
ses. Gurbakhsh Singh supported the story of 
the plaintiff in so far as the signatures of 
Eup Singh on the postal acknowledgment 
were concerned. 

The plaintiff, on the other hand, examin- 
edKishen Singh, l and Buta Singh, 
p. w. 2, in connexion with the resolution of 
the committed and Jaimal Singh, f* w. 8, 
and, i^artap respect of 

other matters.! Jainiai ! Singh, who is a 
’i^,Patwaii i)i -Stal<ia' ,J®tHphr/’and’ in.'whhs^- 
;cilfcJle0adirafeaaiss%^ : 


khasra girdawaris wherein certain rectangles . 
were shown as khudkasht of Gurmukh ^ 
Singh; and Partap Singh, a Sarbarah Lam- 
bardar of the village, stated that Gurmukh 
Singh had never been absent from Qadirabad, 
and that he had personally received the 
notice issued by the Government. 

On going through the evidence on the 
record, I have no hesitation in holding that 
the evidence led by the defendants is more 
reliable than the evidence relied upon by 
the plaintiff. The only two material wit- 
nesses in connexion with the main point in 
issue as to the knowledge or otherwise of 
Gurmukh Singh and Megh Singh are Jaimal 
Singh and Partap Singh. Jaimal Singh i 
joined the circle in March 1935, that is, about 
more than a year and a half after the 
material date and he could not, therefore, 
possess any personal knowledge about the 
matter in issue. The mere entry of khud- 
kasht in khasra girdawaris is inconclusive, as 
khudkasht does not only mean cultivation 
by the person himself but also includes culti- 
vation through his servants and associates. 
Partap Singh has admitted that some time 
prior to the date on which he appeared as 
a witness Kundan Singh, another son of 
Gurmukh Singh, had given evidence against 
him in a criminal case at the instance of 0 
some of his enemies and further that the 
committee had entered into a compromise 
with him in relation to his own land. Gur- 
bakhsh Singh, D. W. 14, is a relation of 
Partap Singh, and his evidence too is suspi- 
cious on that account. Further, he has ad- 
mitted that he was in communication with 
the plaintiff before he appeared in the 
witness box. 

The story of Gurmukh Singh’s absence 
receives support from the fact that the 
notice was admittedly not served on him- 
Eup Singh has denied on solemn affirmation 
that the signatures were his, and if it be 
permissible to rely on one’s own observation, ^ 
I am, inclined to think that his signatures 
are materially different from those which 
appear in a bahi produced by Gurbakhsh 
Singh, X). W. 14, at the instance of the plain- 
tiff. It is further unbelievable that Gurmukh 
Singh would have kept quiet over the mat- 
ter, especiaEy when ail his other relations 
had taken proper steps under. the Act. Under 
S. 80 (ii), Gurmukh Singh had tp sho;^ that 
he had no knowledge of the.iact that the. 
right, title or interest had teen 'included in 
the list published B. 7 and 

’/Could, hot by the^exe^,hise'; 0 f rehspnable .dSIr. ^ 

,‘gehce’;havc M ; 
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sticli right, title or interest was so included 
^ and on the record, as it stands, I am inclined 
to hold that he has succeeded in showing 
that it was so. A person who is absent at the 
time when the notices are served cannot be 
said to have any knowledge of the fact to 
which the notices relate and if a person is 
absent altogether from the place where the 
notices are issued, how can it be expected 
from him to exercise any reasonable dili- 
gence to acquire knowledge of the facts which 
are not even remotely present to his mind. 
This is all the more so when it is remem- 
bered that the property which w^as in pos- 
session of Gurmukh Singh and was claimed 
^ on behalf of the Gurdwara had absolutely 
no connexion whatever with the Gurdwara 
and Gurmukh Singh could never imagine 
that any claim could be put forward to that 
property. 

Coming now to Megh Singh’s case, as 
stated above, his acquisition took place in 
1928 and since then he had been enjoying the 
possession of his land without let or hind- 
rance. He lived at a distance of about 40 
miles from this village and his affairs at 
Qadirabacl w^ere looked after by Hukman 
Singh. It is not at all alleged that he w’as 
present at the time when the notices were 
c received at Qadirabad and thus Hukman 
Singh could not be put on his guard seeing 
that the property w^as altogether unconnected 
with the Gurdw^ara. It is true that Hardit 
Singh was personally served, but he had no 
interest in the matter and his knowledge 
could not be fixed on Megh Singh. In his 
case too, it is not difficult to hold that even 
by exercise of due diligence he could not be 
aware of the fact that the property pur- 
chased by him from Hardit Singh had been 
claimed on behalf of the Gurdw'ara. 

^ Counsel for the parties have referred to 
certain judgments of this Court delivered 
^ under this section, but, in my view, in such 
cases the oireumstances of each case, as it 
arises, are to be considered and no precedent 
can serve as a safe guide in the matter. I 
would hold, therefore, that the case of both 
Gurmukh Singh and Megh Sipgh is oovered 
by S. 80 (ii), Sikh Gurdwaras Act. ' 

No arguments have be^B addressed to us, 
' cn i'seues^ and) 4' 

' tfot fna.s^nc|i/M '110^ 


clearly lays down that no act of a committee 
shall be held invalid in any judicial proceed- 
ing on the ground of any defect in the con- 
stitution of the committee or on account of 
any irregularity in the procedure of the com- 
mittee, unless the defect or irregularity has 
occasioned a failure of justice. In the first 
ifface, I am not convinced that the meeting 
was convened in an irregular manner. But 
even if it was so convened, counsel for the 
appellants has failed to point out how that 
irregularity or defect has occasioned a failure 
of justice. The defect, if any, therefore, is 
condoned by S. 145 and the suit cannot be 
dismissed on that ground. 

The decision on issue 1, however, does not ^ 
set the matter at rest. It still remains to 
consider what order should be made in the 
circumstances mentioned above. At the hear- 
ing it was assumed that the case will be 
referred to the Gurdwaras Tribunal under 
S. 32, Gurdwaras Act, and no arguments were 
addressed on that matter. In my view, how- 
ever, the point is not so simple as it appears 
to be at first sight, as is evident from my 
dissenting judgment in a Full Bench case 
reported in 40 P L R 319^ at p. 398. I would, 
therefore, suggest that fresh arguments be 
heard on that question. 

Tek Chand J. — I agree. ^ 

Order op Reference by Division 
Bench to Full Bench 

Din Mohammad J The question that 

was referred for further consideration on the 
last hearing was whether S, 32, Gurdwaras 
Act, comes into play if in a suit instituted 
under S. 28, Gurdwaras Act, it is found that 
the person claiming a right, title or interest 
in any property belonging to the Gurdwara 
had no knowledge of the fact that such 
right, title or interest had been included in 
a list published under the provisions of 
sub-s. (3) of s. 7, and could not by the oxer- ^ 
dse of reasonable diligence have come to 
know of the fact that such right}, title or 
interest was so included. Reliance in this 
connexion is placed on B., 32, Sikh Gurdwaras 
Act, but in my yiew^' that section is inappli- 
cable to the facts of the present case. Tlie 
materiail portion, of s. S2 reads as follows : , , 
Where in any suit or proceeding p^ding ifctho 
comini^oeznent of this Act or instituted its 
oommeneementi in a/oivil or revenue has 

:hj©t»ine or_ beooipeA necessary to claim' , 

,'in;connexihn With a l^otified ^phrd'^aij* which' ’ 

might ‘be made nn^r tl^pt^yisioas. 
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of Ss. 3, 5, 6, 7, 10, 11, 19, 20, 21 or 27, within the 
time prescribed therein, the Court shall frame an 
issue in respect of such claim and shall forward 
the record of the suit or proceeding to a tribunal. 

As I read this section, it applies to two 
kinds of suits or proceedings : (a) those that 
were pending at the commencement of the 
Act ; and (b) those that were instituted after 
its commencement ; and in relation to which 
the Court has to decide any claim which can 
be made under the sections referred to there- 
in within the time prescribed. Consequently, 
it does not apply to such suits in which the 
limitation for presenting the claim has ex- 
pired. I am strengthened in my conclusion 
by a reference to the language used in S. 30, 
Gurdwaras Act, As would appear from ite 
opening sentence, that section, too, applies 
to any suit or proceeding instituted in any 
civil or revenue Court after the commence- 
ment of the Act. In cl. (i) while referring to 
any claim made to any right, title or inter- 
est in any property belonging to a Notified 
Sikh Gurdwara, the words used are : 
and the Court finds that such claim might have 
been made in a list forwarded to the Provincial 
Government under the provisions of sub-s. (1) of 
S. 3 or of sub-s. (2) of S. 7 and that no such claim 
was duly made within time. 

Similarly, in oL (ii) while referring to any 
right claimed for any person in connexion 
with a Notified Sikh Gurdwara, the words 
used are : 

and the Court finds that the right might have 
been made the subject of a claim in a petition. . . . 
and that no such claim was duly made^within time. 

Comparing the language of this section 
with that of S. 32, it is obvious that not only 
the words “might have been made” are not 
•used in s. 32, but the further condition that 
no such claim was duly made within time 
has also been omitted. In other words, if the 
words “might be made” as used in s. 32 
would have carried the same meaning as 
might have been made” as used in s. 30, we 
. would have expected the Legislature to add 
a further providon that no such claim was 
duly made within time, and inasmuch as 
this has not been done, the words “might be 
made” cam only be interpreted as “might be 
made” in their plain grammatical sense and 
not as “might have hmn made.” Further, 
if all «uits or proceedings instituted after 
the commencement of the Act had already 
been provided in S. 80, it was hot neces^ 
sary to make a farther provision about 
those suits in 82.; Moreover, if It 'was the^ 
intention of the Legislafere to refer the salts 
provided for in s. m 

Innerl, it 'could; haye added a provtefeu in the 
te the effect/tbht the .r^ord jof 


the suit or proceeding shall be forwarded to ^ 
the tribunal. On the other hand, we find that ^ 
so far as such eases are concerned, which are 
dealt with in the substantive parts of els. (i) 
and (ii) of S. 30, the Court is fully invested 
with the power of deciding against the Gur- 
dwara in cl. (i) and against the claimant in 
cl. (ii). In the two provisos attached to these 
two clauses what is said is that the Court 
need not decide against the Gurdwara or 
against the claimant, as the case may be in 
the circumstances mentioned in the provisos. 
This, in my view, implies that the power to 
decide is vested in the Court itself and that 
in such cases it is not necessary to forward 
the suit or proceeding to a tribunal. I am 
aware of the fact fchat this view runs counter 
to the view already taken in this Court in 
respect of this matter and that I myself was 
a party to one of those decisions. But with 
all respect, I submit that there was no con- 
sidered decision on the point at issue in those 
cases, as it was not argued by counsel of the 
parties concerned. 

Counsel for the respondent concedes that 
if the words “might be made” are literally 
interpreted, the view taken by me in 40 p ii R 
319^ at p. 398 may not be open to any objec- 
tion, but he contends that that interpreta- 
tion would lead to anomalous results in so 9 
far as the questions relating to the Gurdwaras 
and the property attached thereto would be 
entertainable in civil Courts, although the 
whole scheme of the Gurdwaras Act was to 
exclude them from their jurisdiction. More- 
over, cases that could be instituted within 
90 days of the material time would be triable 
by a tribunal, while those instituted after 
the expiry of 90 days would be triable by an 
ordinary civil Court. He accordingly urges 
that the words “might be made” be inter- 
preted as “might have been made'* in order 
to give effect to the intention of the Legis- 
lature in framing the Sikh Gurdwaras Act. 

I do hot agree. Firstly, it cannot be said 
that the Legislature really did intend to 
exclude such cases as are dealt with under 
the proviso to s,80 (i) and (ii) from the 
Jurisdiction of the ordinary civil or revenue 
Courts, as the Sikh Gurdwaras Tribunal waS' 
not a permanent Court and could. not W 
expected to exist for all times. Secondly, iK 
the words of Jarvis 0. J., as reproduc^ in 
Broom*s Legal Maxims at p, ass, . . J . 
ii the preeise words used are pJatn and uhambigu- 
,ous i» , our , judgment, we ^are'tedij^^'fe/^nstrae- 
themin their ordinary sense, eyea ’though it leads 
in .our ‘view of- the oase^ to ' / 

'lri|hitice.;:Whrdsi'may^ee where; 
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the functions of legislators when we depart from 
the ordinary meaning of the precise words used, 
merely because we see, or fancy we see, an absur- 
dity or manifest injustice from an adherence to their 
literal meaning. 

In Civil Revision No. 649 of 1939 Bhide J. 
has also expressed an opinion that the ques- 
tion of the interpretation of S. 32, is not free 
from difficulty and has recommended that it 
should be referred to a Division Bench or to 
a Full Bench if the Division Bench so 
directs. I would make a similar recommenda- 
tion in this case in view of the importance 


reasonable diligence have come to know of 
the claim made on behalf of the Gurdwara. 

On this finding it became necessary to 
decide whether the property in question be- 
longed to Gurdwara Bhai Sewa Singh or to 
these defendants. On behalf of the plaintiffs, 
it was contended that this issue could only 
be tried by a tribunal appointed under the 
Sikh Gurdwaras Act and that it should be 
forwarded to such tribunal according to the 
provisions of s. 32 of the Act. The defendants 
on the other hand contended that s. 32 was 


of the question involved and frame the 
following question for reference to a Full 
Bench : “Whether s. 82, Sikh Gurdwaras Act, 
applies to cases covered by the proviso to 
S. SO (i) or the proviso to S. 30 (ii) 

Tek Chand J, — I agree that this point 
be heard by a Full Bench. 

Opinion of the Full Bench 
Bhide J. — The material facts relevant 
to the question of law which has been referred 
to this Full Bench are the following. In a 
petition filed under S. 7, Sikh Gurdwaras 
Act, certain properties including the land 
now in dispute, were claimed to belong to a 
Gurdwara known as Gurdwara Bhai Sewa 
Singh situated at Qadirabad in the Montgo- 
! mery District. No counter-petition was pre- 
sented during the prescribed period under 
S. 10 of the Act claiming the property now 
in dispute and as a result a notification to 
that effect was issued under sub-s. (3) of that 
section. Subsequently, the Gurdwara having 
been notified as a Sikh Gurdwara the Local 
Committee appointed to manage its affairs 
instituted a suit for possession of the afore- 
said property, under S. 28 of the Act against 
the defendants who were in possession and 
claimed to be owners or mortgagees thereof. 
The trial Court decreed the suit, holding 
that the defendants had failed to prove that 
^ they had no knowledge of the claim made 
on behalf of the Gurdwara in the petition 
under s. 7 of the Act and that as they did 
not put forward their claim within the pre- 
scribed period in a petition under s. 10 of 
the Act, the plaintiff committee was entitled 
to a decree, according to the provisions of 
S. 80 of the Act. From this decision, an appeal 
^as presented to this dourt which came up 
for hearing before a Division Bench. The 
Division Behch found; that put, of .the def^* 
' ' V 0urmuhh Singh apft If egh h^5 



inapplicable and that the issue could be tried 
by the civil Court. The plaintiffs relied in 
support of their contention on two Division . 
Bench rulings of this Court reported in 16 ^ 
Lah 66^ and A I R 1935 Lah 843,® but the 
question of law involved was not discussed 
in these rulings and it seems to have been 
assumed that s. 32 was also applicable to 
cases falling under S. 30. The correctness of 
these decisions had been doubted by my 
learned brother Din Mohammad J. in 40 
p Ij R 319^ at p. 398 and the Division Bench 
being of opinion that the point was not free 
from difficulty, the following question was 
referred to a Full Bench : 

Whether S. 32, Sikh Gurdwaras Act, applies to 
cases covered by the proviso to a S, S0(i) or the 
proviso to S. 30 (ii)? ^ 

The decision of the above question de- 
pends primarily on the language of ss. SO 
and 32. These sections are as follows : 

30. At any time after the commencement of this 
Act in any suit or proceeding instituted in any 
civil or revenue Court — 

(i) if any claim is made that any right, title or 
interest in any property belongs to a notified Shikh 
Gurdwara and the Court finds that such claim 
might have been made in a list forwarded to the 
Provincial Government under the provisions of 
sub-s. (1) of S. (3) or of sub-s. (2) of S. 7 and that 
no such claim was duly made within* time, the Court 
shall decide such claim against the guardian on 
behalf of which the claim is made. Provided that 
the Court need not so decide, if it is satisfied that 
the failure to make the claim was owing to the fact 
that no person who forwarded or joined in forward- 
ing a list had knowledge of the existence of the 
right, title or interest that might have been so 
claimed and that no such person could by the exer- 
cise of reasonable diligence, have come to know of 
the existence of such right, title or interest; 

(ii) if any right is clawed for any person in 
connexion with a notified' Sikh Gurdwara and ihe 
Court finds that the right might have been made 
the subject of , a claM in a petition forward^ t^ 

, the Provincial Government under the provisions of 
Ss. 6, 6, 10 or 'll or presented to a Mbunal under 

B 426, Bishna of ■ , 
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the provisioas of Ss. 19, 20, 21 or 27 and that no 
such claim was duly made within time, the Court 
shall decide the claim, against the person claiming 
the right. 

Provided that in the case of a claim that might 
have been made under the provisions of S. 5 or 
S. 10, the Court need not so decide, if it is satisfied 
that the failure to make the claim was owing to 
the fact that the person who might have made the 
claim either had no knowledge of the existence of 
the right, title or interest that he might have so 
claimed or had no knowledge of the fact that the 
right, title or interest had been included in a list 
published under the provisions of sub-s. (2) of S. 3 
or of sub-s. (3) of S. 7 and could not, by the exer- 
cise of reasonable diligence, have come to know of 
the existence of such right, title or interest, or of 
the fact that such right, title or interest was so 
included : 

Provided further that in the case of a claim by a 
past or present office-holder or any person deriving 
title subsequent to the first day of January 1920, 
from such office-holder, minority or insanity shall 
not, by itself, be deemed a valid reason for not 
having such knowledge, 

59, (1) where in any suit or proceeding pending 
at the commencement of this Act or instituted after 
its commencement, in a civil or revenue Court, it 
has become or becomes necessary to decide any 
claim in connexion with a Notified Sikh Gurdwara 
wihoh the Court finds might be made under the 
provisions of Ss. 3, 5, 6, 7, 10, 11, 19, 20, 21, or 27 
within the time prescribed therein, the Court shall 
frame an issue in respect of such claim and shall 
forward the record of the suit or proceeding to a 
tribunal. 

(B) On receiving a record forwarded to it under 
the provisions of sub-s. (1), the tribunal shall pro- 
ceed to hear and determine the issue and record its 
decision in the form of an order and shall return 
the record with a copy of its decision to the Court 
and the Court shall proceed to determine the suit 
or proceeding in accordance with such decision sub- 
ject to the provisions of Section 34. 

It is not disputed that the present suit 
falls under s. 30. The suit was instituted 
after the commencement of the Sikh Gurd- 
waras Act and the property in question waS' 
claimed on behalf of a Notified Gurdwara, 
The defendants had admittedly failed to pre- 
sent any petition under S. 10 of the Act, in 
support of their claim. In such circumstances, 
the Court would have been bound to decide the 
claim put forward by the defendants against 
them under el, (ii) of S. SO ; but it has been 
now found by the Division Bench that two 
of the defendants at any rate had no know- 
ledge of the claim made on behalf of the 
Gurdwara in the petition under S. 7 and that 
they could not have had such knowledge 
even by the exercise of reasonable diligence. 
In view of this finding, the proviso 1 to cl, (ii) 
of s. 10 comes into operation, and. according 
to that proviso the Cdfirt need not decide the 
claim against the person concerned in such 
circumstances. The section does not however 
, isay that in these oircumstancc^i the Court 


should refer the issues arising between the ^ 
Notified Sikh Gurdwara and the claimant to 
a tribunal appointed under the Sikh Gur- 
dwaras Act. The presumption therefore is 
that the Court in which the suit is institu- 
ted is competent to dispose of the issue. II 
it was intended that such issue should be 
tried only by a tribunal, as is contended on 
behalf of plaintiffs, one would have certainly 
expected to find a provision to that effect in 
the section itself. But no such provision is 
made in the section. It is however contended 
on behalf of the plaintiffs, that S. 32 is sup- 
plementary to S. so and that the necessary 
provision for a reference of such issue to a 
tribunal is to be found in S. 82. This conten- ^ 
tion seems to me to be opposed to the langu- 
age of s. 32. That section applies only when it 
has become or becomes necessary to decide any 
claim in connexion with a Notified Sikh Gurdwara, 
which the Court finds might be made under the 
provisions of Ss. 3, 5, 6, 7, 10, 11, 19, 20, 21 or 27, 
within the time prescribed therein. 

The words “might he made*' and the 
words “ within the time prescribed therein 
occurring in this section are important and 
significant. The words “might be made" in- 
dicate that the possibility of making a claim 
still exists. The possibility would exist only 
so long as the period for making the claim 
as prescribed by the Act has not expired, g 
This is therefore made clear by adding the 
words “within the time prescribed therein.’ ’ 

If the section were intended to apply to those 
oases also where the claim is not made within 
the prescribed period, the words *might have 
been made* and not ’might be made’ would 
have been appropriate. It is noteworthy that 
in s. 30 the words “might have been made” 
have been used so as to make it clear that 
that section applies only when a claim might 
have been made, but was not made within 
the prescribed period, 

A comparison of the language and the 
subject-matter of ss. 30 and 82 appears to jj. 
me to leave no doubt that S. 82 was intended 
to apply only to those cases, which were 
instituted either (i) before the commence- 
mentof the Act, or (ii) which were instituted 
after the commencement of the Act, but 
before the expiry of the prescribed period of 
limitation for making a claim under 
various sections referred to therein, Sectlort 
SO applies, on the other hand, to cases: where* 
a claim might have been made but not 
made , within the prescribed period. The 
provisions of s. SO show that if Aperson iailu 
to make a claim within the prescrilied period, 

: as; required by the Act, hb rum risk of 
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^ put forward in a civil or a revenue Court at 
a later stage, and that the claim will not be 
tried on merits at all, unless the claimant 
proves that his failure to pub forward the 
claim within the prescribed period was due 
to the fact that he had no knowledge of the 
claim made on behalf of the Gurdwara and 
could not have obtained such knowledge 
even by the exercise of due diligence. In 
other words, it is only in these exceptional 
circumstances that the claim will be tried on 
merits in a suit falling under S. 30. Section 82, 
on the other hand, makes no reference at all 
to any such circumstances. The obvious ex- 
planation is that s. 32 applies only when the 
^ time for making a claim has not yet expired 
and consequently no question of the know- 
ledge of the claimant or his exercise of 
reasonable diligence can arise under that 
section. All that S. 32 requires is that when 
any issue arises in a pending suit with refer- 
ence to a claim which could he made in a 
petition under the various sections referred 
to therein, and the prescribed period of 
limitation for such claim has not yet expired 
the Court should refer the issue to a tribu- 
nal so as to avoid the necessity of the 
claimant having to file a separate petition 
for the purpose. 

^ The learned counsel for the plaintiffs has 
contended that according to the scheme of 
the Sikh Gurdwaras Act all questions relat- 
ing to the ‘right, title and interest’ of a 
Notified Gurdwara must he tried by a tribu- 
nal appointed under the Act and it would be 
anomalous, if claims preferred within the 
prescribed period have to be tried by a tri- 
bunal while claims preferred after that period 
can he disposed of by an ordinary civil or 
revenue Court. It has been, however, pointed 
out above that it is only in very exceptional 
circumstances that a civil or revenue Court 
will have jurisdiction to try such issues under 
S.80. According to the scheme of the Act, 
all claims relating to ‘right, title or interest’ 
in -the immovable property claimed on 
behalf of a Notified Sikh Gurdwara had to 
be made within a short period of limitation 
and all the claims so made were to be disposed 
of by the tribunal. But the tribunals under 
the Act) , were apparently intended to be 
constituted as a temporaty measure and it 
therefore, probably considered necessary 
W h&ve the trial of issues aifising in the 
; ^referr^^ to ^above 


and interest in property belonging to a ^ 
Notified Gurdwara must invariably be tried 
by a Tribunal is not supported even by the 
provisions of s.28 of the Act, under which 
the present suit w^as instituted. That section 
requires suits for possession of property 
claimed on behalf of a Gurdwara to be 
instituted in the principal Courtof civil juris- 
diction in certain circumstances. If the inten- 
tion of the Legislature was that claims to 
property belonging to a Notified Gurdwara 
should always be tried by a Tribunal, the 
Legislature would not have allowed such 
suits to be instituted in the principal civil 
Court of original jurisdiction. After care- 
fully considering the provisions of ss. 28, 30 f 
and 32, Sikh Gurdwaras Act, I am not satis- 
fied that the Legislature intended that issues 
falling within the purview of the provisos 
to els. (i) and (ii) of S. 30 of the Act should 
be tried by a tribunal under the Act. It is 
true that there are certain points of differ- 
ence in the procedure before the Tribunal 
and the procedure in ordinary civil or reve- 
nue Court; hut as pointed out above, it is 
only in a very few exceptional cases falling 
under the provisos to S. SO that the decision 
would be left to ordinary Courts. As the 
tribunals appointed under the Act were not 
intended to be permanent, this was probably sr- 
considered inevitable. If the intention of the 
Legislature was otherwise, all that can be 
said is that the intention does not appear to 
have been carried out by the language used 
in Ss. 30 and 32. It is well-settled that the 
primary test for the interpretation of a sta- 
tute is the language used therein. When the 
words used in a statute are plain and un- 
ambiguous and admit of but one meaning, a 
Court is not at liberty to speculate on the 
intention of the Legislature and to construe 
them according to its own notions of what 
ought to have been enacted. To depart from 
the plain language used on account of such ^ 
notions is in reality not to interpret the law 
but to alter it : {see Maxwell on Interpreta- 
tion of Statutes, Edn. 7, pp. 5 and 6.) If, in- 
deed there is any lacuna left in the Act, it 
is for the Legislature to intervene and amend 
the Act in such manner as may be expedient^^. - 
For reasons given .above, I would answer thC; 
question referred to the Full Bench in jthe 
negative.-: ' ; - 

— 'Lagree. ; “ '■ 
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Tek Grand J. 

Mangta — Defendant — Appellant 

V. 

Mangat ( minor) through Stirta, Plain- 
tiff and others. Defendants 

— Respondents* 

Second* Appeal No. 1470 of 1940, Decided on lOth 
October 1941, from order of Diet. Judge, Karnal* 
D/. 3rd May 1940. 

Custom (Punjab) — Succession — Barbers of 
District Karnal— Collaterals ~ Right of repre- 
sentation — Strict rule of Mitakshara is not 
followed among high caste Hindus of Rohtak, 
Karnal and Gurgaon Districts in Punjab — 
Right of representation in collateral succession 
prevails among barbers of Karnal District — 
t Nephew succeeds along with uncle to deceased 
collateral's property. 


The strict Mitakshara rule of representation in 
matters of succession is not followed among high- 
caste Hindu tribes of the districts of the Eohtak, 
Karnal and Gurgaon, where a nephew succeeds 
along with the uncle to the property of the deceased 
collateral : 71 P K 188*2; 39 P K 1884 and (’37) 24 
A I R 1937 Lah 710, Bel on ; 140 P B 1908, 
Referred. [P 2Bb] 

^ The right of representation in collateral succes- 
sion prevails among the barbers of Karnal District 
where a grand nephew can succeed along with his 
granduncle to the property of a deceased collateral. 

[P 27k; P 2863 

Qabul Chand Mital — for Appellant. 

D. JSf, Aggarwal — for Respondent (PkintiS). 

Judgment. — The parties in this case are 
barbers of manza Agaundb, District Karnal, 
and their relationship will appear from the f 
following pedigree table : 


KHIYAH 


Meman Harjas Kashmiri Nathan 

I I I I 

Telu I I I I XJdmi 

(defendant) Mangal Harnam Jamma Jhandu defendant j 

j 1 Rlchha=Mt. OhawH 

1 II I (widow) 

Baso Kante Chhittar Bulia 

(defendant) (defendant) ( 

Mangat (plaintiff). 


The property in dispute is a house which 
c originally belonged to Eichha who died 
childless some years ago leaving a widow 
Mt. Chawli. On the death of Mt. Chawli the 
house was taken possession of by Mangta son 
of Bakhtawar, brother of Mt. Chawli, alleg- 
ing that she had adopted him and had also 
made a will bequeathing the house to him. 
A suit was instituted by Jhandu, Rulia and 
Chhittar sons of Jamma, and Baso and 
Kante sons of Mangal, against Mangta nephew 
of Mt. Chawli, for possession of two-thirds 
of the house. In that suit, a decree was 
granted by the Subordinate Judge on 13th 
August 1937 in favour of the then plaintiffs 
against Mangta. Mangta appealed to the 
^ Senior Subordinate Judge and it was found 
that Bulia and Chhittar sons of Jamma had 
died before the institution of the suit and 
therefore no decree for their shares could 
have been passed in their favour. The learned 
Senior Subordinate Judge accordingly dis- 
missed the suit relating to their one-sixth 
shAre, and passed a decree in favour of 
Jhandu for one-sixth, and Baso and Kante 
for one-third share of the house. The deci- 
sion of the Senior Subordinate Judge is dated 
24th May 1988. St^bsequently Mangat son Of 
Chhittar deceased instituted the pts^eut suit 
a^aih^t Mangta son of Bakhtawar for re- 
0veii^ of"Mis one-sixth share the hcfese. 


He alleged that he, as the sole surviving 
descendant of Jamma, was entitled, with g 
Jhandu, Baso, Kante and Telu, to succeed 
to the house left by Eichha and, therefore, 
he claimed that a decree for one-sixth of the 
house be passed in bis favour. To this suit 
Jhandu, Baso, Kante and Telu were implea- 
ded as pro forma defendants. 

The suit was resisted by Mangta son of 
Bakhtawar on various grounds, of which 
those material for our present purposes are 
that he had been adopted by Mt. Chawli and 
she had made a will in his favour in 1926 
and, secondly, that Mangat plaintiff was not 
entitled to succeed to the property of Eichha 
in the presence of his grand-uncle Jhandu . 
the right of representation in collateral sue- ^ 
cession not being recognized under Hindu 
law. The Courts below have concurrently 
found that Mt, Chawli bad no power to be- 
queath her husband’s property to her bro- 
ther’s nephew Mangta, appellant and that' 
Mangta bad not been validly adopted by her. 
They further found that the right of repre- 
sentation in collateral succession existsamohg 
the barbers of Karnal district. They hive, 
accordingly, granted the plaintiff a decree 
for one-sixth of the house. / 

On second appeal, the only j^iht argued ; 
is thiat Mangat plaintiff not entitled to 
succeed td the prdper^^ Eichha in the 
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presence of Jhandu. After hearing Mr. Qabul 
^ Chand, I see no force in this contention. 
Jhandu Tvho, as already stated, is a pro 
forma defendant in this case, does not con- 
test the plaintiff’s right to succeed along with 
him to the property of Richha. It is also 
significant that in the previous case he 
claimed one-sixth share only, and not one- 
third as he should have done if the strict 
rule of Hindu law were applicable. The de- 
cree granted to Jhandu by the Senior Sub- 
ordinate Judge in the previous case was also 
for one-sixth share. Further, if the conten- 
tion of the appellant were correct, Baso and 
Kante would not be entitled to succeed to 
I Richha in the presence of Jhandu but they 
successfully claimed one-third share in the 
house in the previous litigation and Jhandu 
did not raise any objection to their claim. 
The oral evidence in the ease also supports 
the plaintiff-respondent’s contention that 
the right of representation in collateral suc- 
cession does prevail in the tribe. It may also 
be mentioned that the strict rule of the 
Mitakshara is not followed among high-caste 
Hindu tribes of the districts of Rohtak, 
Karnal and Gurgaon, where a nephew suc- 
ceeds along with the uncle to the property 
of a deceased collateral : 71 P B 1882,^ 39 P R 
^ 1884^ and A I E 1937 Lah 710.^ In this con- 
nexion, reference may also be made to 140 
P R 1908^ at p. 645, where Lal Chand J. after 
a review of the authorities observed that 
the customary rule of representation has been 
found by judicial inquiry as well as experience to 
prevail generally throughout the province among 
agriculturists as well as non-agriculturists, when- 
ever the matter was disputed and not a single ease 
to the contrary is traceable or was quoted. The 
presumption therefore might be that a custom so 
generally prevalent was also followed by the parties 
to the present case. 

The decision of the lower Courts therefore 
is correct. The appeal fails and is dismissed 
with costs. 

^ Appeal dismissed, 

1. (*82) 71 P R 1882, Adjudhia Pershad v. Dwarka 
Das* 

2. (^84) 89 P R 1884, Kanhya Lal v, Krishna. 

3. (*87) 24 A I B 1937 Lah 710 : 175 I 0 542 : 39 
P L R 912, Kahni Ram v. Molar. 

4. (»08) 140 P R 1908 : 68 P W B 1907, Mehtab- 
ud-din V. AbdullaK : , ‘ 
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Dalip Singh and Bhide JJ, ^ 

Johri Lal through Bahu Bam — 

Defendant — Appellant 

V. 

Dhani Bam, Plaintiff and others. 
Defendants — Bespondents, 

Second Appeal No. 186 of 1939, Decided on 8th 
October 1941, from decree of Addl. Dist. Judge, 
Hissar, D/- 10th December 1939. 

(a) Punjab Municipal Act (3 of 1911), S. 169(g) 

— Question whether land is no longer required 
for public street is one of fact to be decided by 
Civil Court and not one of discretion of Munici- 
pal Committee. 

Whether the land vests in the Municipal Com- | 
mittee or not is a question of fact and not a matter 
in the discretion of the Committee. Similarly, 
whether the land was used by the Committee for a 
public street or not is a question of fact and cannot 
be a question of the opinion of the Committee, The 
words “no longer required therefor** in S. 169 (g) 
are a qualification on the power conferred to leas© 
by the Municipal Committee and are not a further 
power conferred on the Municipal Committee to 
decide at their discretion whether a street is or is 
not needed any longer for the public. The question 
whether a Committee has or has not acted within 
the powers conferred by the statute is one for the 
civil Courts to decide and, therefore, it is a ques- 
tion for the civil Court to decide whether the street 
was or was no longer required for the purposes of 
the public. [P 306, c, d] 

(b) Punjab Municipal Act (3 of 1911), S. 169 ^ 
— Right to use public road is common law 
right — Municipal Committee cannot take away 
this right at its pure discretion in absence of 
clear statutory provision. 

The right to use a public road is a common law 
right which every member of the public has. The 
Municipal Committee cannot be allowed to take 
away this right at its pure discretion in the absence 
of statutory provisions leaving in very clear terms, 
the private right of citizens entirely to the dis- 
cretion of the Municipal Committee : (*20) 7 A I R 
1920 Mad 808, Bel, on, [P SOo, ^3 

M, C, Mahajan and Qahul Ckand Mittal — 

for Appellant# 

C, L, Aggarwalf D, D, Jain and Prem Chand 
Pandit — for Respondents 1 and 2. 

Dalip Singh J. — The facts of this case so 
far as are necessary for the decision of this 
appeal are as follows. In 1981 a lease was 
given by the Municipal Committee to the 
defendant of a portion of land forming part 
of a public stre#.. It appears that eve|i 
previous to this lease the defendant ha#:,..#! 
thatched shed of unknown dimensions.: 
portion of the site at least. On 27tb February 
. 1^2,; t^e father^bf the defenda|3|ta;ai®54®d 
a^ieaae.lp|!..:^i;' years and^ to^ 

.chahutr%.'.on!'%^"epb^^ 'The' 
■,idJ%ationk'Were 'ihat sW; waa^ 
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^ thatched shed was used by passers-by as a 
urinal and so rendered insanitary it was not 
required for the purposes of public street and 
it will be more convenient to have the people 
fed sitting on a pacca chabutra until such 
time as they would be fed. On 28th March 
1932, the Vice-President of the Municipal 
Committee reported in favour of the applica- 
tion. In the meantime two other applications 
were put in one supporting and one object- 
ing to the lease. On I4th May 1932, the 
application objecting to the grant of the lease 
made by the predecessor-in-interest of the 
present plaintiff was rejected. The present 
plaintiff’s predecessor had pleaded that the 
^ road had been unduly narrowed to the great 
detriment of public and of himself and that 
the vacant spots furnished a sanctuary for 
animals. On I5th May 1932, some other 
applications were put in supporting the de- 
fendant’s application. On I7th May 1932, the 
Committee gave a lease for ten years and 
permission to build the chabutra to the defen- 
dant. The rent was fixed at Es. 12-12-0 yearly 
and the lease was to run from 1st April 1932. 
It was ordered on the application of the ob- 
jectors that the street was quite sufficiently 
wide for the purposes of public. On 3lst May 
1932, other applications were put in by various 
0 people objecting to the lease given to the de- 
fendant. On 1st June 1932, other applications 
were put in supporting the lease given to the 
defendant. On I9th June 1932, the Committee 
rejected all the objections to the lease. 

Oh 18th August 1982 it appears that mem- 
bers of the Municipal Committee raised the 
objection that the land was nazul land and 
the matter should be referred to the Deputy 
Commissioner. The Deputy Commissioner 
forwarded it to the Municipal Committee for 
consideration and thereupon the Municipal 
Committee proceeded to serve a notice to the 
defendant to demolish his thara. It is not 
^ clear under what section this notice was 
given but the defendant immediately brought 
a suit for injunction to restrain the Muni- 
cipal Committee from demolishing his thara 
or platform pointing out that the thara had 
been built with the consent of the Municipal 
Committee and that the site had been leased 
to him for ten years. This suit was decreed 
on sist May 1983, the Committee confessing 
judgment and an injunction being granted 
as prayed for the plaintiff against the 
Municipal Committee, On 9ib May 1932, the 
present suit was brought by the plaintiff 
iashihg that the street should be restored and 
claimihg that th^e has obstruction 

i^Mch injured both^M the public. 


The trial Court held that the street had un- 
doubtedly been narrowed and the giving away ^ 
of the site for purposes of a platform unneces- 
sarily interfered with the rights of the public 
and also in particular interfered with the 
plaintiff’s frontage and caused him incon- 
venience, that the Municipal Committee 
had not acted in any considered manner in 
allowing this, that the plaintiff need not 
prove special damages in the circumstances 
of the case as he complained of obstruction 
of a highway or public street and that even 
if special damages had to be proved the 
plaintiff had succeeded in proving special 
damages and, therefore, was entitled to an 
injunction. It accordingly decreed the suit, f 

The appellate Court upheld the finding of 
the trial Court and held that whether the 
street was or was no longer required for the 
public was a question of fact to be decided 
by the Court and that the Municipal Com- 
mittee even if it had any discretion in the 
matter had never really exercised its discre- 
tion and had taken up inconsistent positions 
which showed that its acts, if any, were 
arbitrary and capricious and no discretion 
had been exercised by it at all. It therefore 
dismissed the appeal. 

The plaintiff came here in second appeal 
and the case was admitted on the ground g 
whether the delay in bringing the suit 
for injunction disentitled the plaintiff to 
the discretionary relief of a mandatory 
injunction demolishing the platform. At 
the time of the hearing another point 
appears to have been raised, namely, that 
under s. 169 (g), Municipal Act, the question 
whether a street was or was not required 
for the public was a matter entirely within 
the discretion of the Municipal Committee. 
The learned Judge hearing the case thought 
the point was of sufficient importance to be 
referred to a Division Bench. We have 
accordingly heard the whole appeal which 
was referred to the Division Bench by the 
Single Bench. 

The first point raised is that the delay in 
bringing the suit from 1932 to 198§ disentitl- 
ed the plaintiff to the relief of a mandatory 
injunction. This point might have been of 
some importance but, in view of the present 
circumstances, it is now nothing but .an 
academic point. The lease of the defendant 
was only for ten years and expires ofe 1st 
April 1942. There are thus only about six 
months left. The Municipl, Committee by 
refu&g to renew the Jew would tender tho 
demolition of the pktfOiUi obligatory.' The 
juried cOuWl who for the Motm* 
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cipal Committee has read out the necessary 
® resolution of the Municipal Committee on 
the subject in which the Municipal Com- 
mittee by a majority are of opinion that a 
mistake had been made originally in grant- 
ing the lease, that the judgments of the 
Courts below were perfectly correct in hold- 
ing that the street had been unduly narrow- 
ed to the detriment of the public and of the 
plaintiff and that they fully uphold and en- 
dorse those judgments. In these circum- 
stances to refuse the plaintiff the relief of 
demolition would be meaningless since in six 
months time the platform will evidently 
have to be demolished if the opinion of the 
b Municipal Committee remains unchanged. 

The second point urged was that under 
S. 169 (g) the discretion is left to the Muni- 
cipal Committee as to whether the road is 
required for the public or not. It seems to 
me that the proper construction is totally 
different. The section reads as follows. , 
or any land vesting in and used by the com- 
mittee for a public street and no longer re- 
quired therefor ” (I omit the irrelevant 

portions of the sub. section). It is obvious 
that whether the land vests in the Committee 
or not is a question of fact and not a matter 
in the discretion of the Committee. Simi- 
^ larly, whether the land w'as used by the 
Committee for a public street or not is a 
question of fact |bnd cannot be a question of 
the opinion of the Committee. In these cir- 
cumstances it is difficult to see why the third 
qualification “and no longer required there- 
for” should be a mere question of the opinion 
of the Municipal Committee and not a ques- 
tion of fact to be determined by the Court. 
Apart from this it seems to me that the 
right to use a public road is a common law 
right which every member of the public has. 
To allow the Committee to take away this 
right at its pure discretion is a thing that 
win have to be provided for by the Legisia- 
^ ture in very clear terms before it could be 
held that the private right of citizens have 
been left entirely to the discretion of the 
Municipal Committee. It is unnecessary to 
multiply rulings on this subject but 42 Mad 
’r96^ may be looked at in this connexion. I 
am, therefore, clearly of opinion that the 
words *‘no longer required therefor” are a 
qualification on the power conferred to lease 
by the Municipal Committee and are not 
;^:jT$rthGr power eonfem the Municipal 
th iJeciAe at their disqiretioB whe- 
. Myeet Is or la^not any longer 

'xM i om Maa' 


for the public. The question whether a com- ^ 
mittee has or has not acted within the 
powers conferred by the statute is one that 
has obviously been always for the civil 
Courts to decide and, therefore, it is a ques- 
tion for the civil Court to decide whether 
the street was or was no longer required for 
the purposes of the public. The finding on 
this question appears to me in the circum- 
stances of this case to be a finding of fact. 
Both the Courts below have concurred in 
holding that the rights of the public have 
been unduly infringed by narrowing the road 
to its present dimensions by the grant of the 
lease. In these circumstances I would dis- 
miss this appeal. Having regard to all the f 
facts of the case I would leave the parties to 
hear their own costs of this appeal. 

Bhide J. — I agree. 

G.N./b.k. dismissed, 

(29) A. L B. 1992 Lahore 30 

Tek Chand j. 

Firm Gandu Mai Char an ji Lai through 
Gharanji Lai — Plaintiff — 

Petitioner 

V. 

Matu — Defendant — Bespo^ident, 

Civil Bevn. Petn. No, 123 of 1941, Decided on ^ 
10th October 1941, for revision of decree of Jude:e, 
Small Cause Court, Lahore, D/-25th January 1941. 

Punjab Registration of Money-lenders* Act 
(3 of 1938), S. 2 (8) and S. 3--Advance of money 
without interest is not loan within S. 2 (8) — 

S. 3 does not apply —Suit for recovery of, can- 
not be dismissed under S. 3 for want of regis- 
tration of money-lender. 

Under S. 2 (8) in order to be a “loan** it is essen- 
tial that the advance should be “at interest.*’ An 
advance of money on which no interest is to be 
charged is not “loan** withjn the meaning of Sec. 

2 (8) and therefore S. 3 is inapplicable. Conse- 
quently a suit for the recovery of such advance can- 
not be dismissed under S. 3, simply because the 
piaintifi was not registered as a money-lender or 
that he had not applied for registration or that he « 
did not hold a valid licence. [P 31c, d] 

F, G, Mital — for Petitioner. 

Order* — The plaintiff instituted a suit 
against the defendant for recovery of Bs. 200 
alleged to be due on a bahi account. It was 
alleged in the plaint that the defendant w'as 
a relation of the plaintiff and required money 
for carrying on his shop. He accordingly 
requested the plaintiff for help and the 
plaintiff advanced him Bs. 200 without inte- 
rest- On i9th December l9S7 thb defendant 
took the money and made a note in , the 
pMhtiff^s bahi but bad ' not repaid ihe 
amount in spito The plainM 
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^ accordingly prayed that a decree for Bs. 200 
be passed against the defendant. The defen- 
dant pleaded inter alia that the suit was 
not maintainable as the plaintiff was a 
money-lender and he had not produced a 
certificate of registration under the Punjab 
Begistration of Money-lenders Act, 3 of 1938. 
The trial Judge framed a preliminary issue 
as to whether the plaintiff was a money- 
lender for the purpose of Punjab Begistra- 
tion of Money-lenders Act. After examining 
the plaintiff, he found this issue in the 
affirmative and proceeded to hold that the 
plaintiff had not so far applied for registra- 
tion nor is he registered, nor does he hold 
^ a valid license and that the suit was not 
maintainable. He accordingly dismissed the 
suit leaving the parties to bear their own 
costs. The suit was evidently dismissed under 
S. 3 of Act 3 of 1938, the material portions of 
which are as follows : 

Notwithstanding anything contained in any other 
enactment for the time being in force, a suit by a 

money-lender for the recovery of a loan 

shall, after the commencement of this Act, be dis- 
missed, unless the money-lender at the time of the 

institution of the suit is registered or holds 

a valid license ...... or holds a certificate from a 

Commissioner granted under section 2 

In order to make this section applicable 
it is essential: (l) that the plaintiff is a 
money-lender, and (2) that the suit is for 
recovery of a “loan.*' The first condition is 
no doubt satisfied in this case as the plaintiff 
has been proved to be a money-lender, but 
the learned Judge has not considered whe- 
ther the suit was for recovery of a “loan.” 
In s. 2 (8) of the Act “loan” is defined as 
meaning an advance, whether secured or un- 
secured, of money or in kind at interest and 
shall include any transaction which the 
Court finds to be in substance a “loan”. It 
will be seen that in order to be a “loan,” it 
is essential that the advance should be “at 

interest.” 

d 

In the present case, it is stated in the 
plaint that the amount in dispute was ad- 
vanced without interest. This is corroborated 
by the extract from the entry in the bahi, 
signed by the defendant. The defendant in his 
jawab-i-dawa did not allege that the advance 
carried interest, nor did he lead any evidence 
to show that there was any understanding 
that interest would be charged. In these 
’circumstances it is clear that the advance in 
-question was not a “loan” as defined in Act 
8 of 1938. The provisions of s. 3 are therefore 
; inapplii^ble and the ,Shif could hot be dis- 
^issed. simply because the net; 

^ as a money-lender or 


not applied for registration or that he did 
not hold a valid licence. I accept the peti- ^ 
tion, set aside the judgment and decree of 
the lower Court and remand the case to it 
for rehearing and decision of the other points 
involved in the case. The court- fee on this 
petition shall be refunded* other costs shall 
be costs in the cause. 

G.N./r.k. Petition accepted. 

(29) A. 1. R. 1912 Lahore 31 

Dalip Singh and Bhidb JJ. 

Mt. Rami and another — Defendants 
— Appellants 

/ 

Gian Singh and another. Plaintiffs 
and another, Defendant — Bespondenis. 

Second Appeal No. 1033 of 1939, Decided on 2nd 
October 1941, from decree of Addl. District Judge, 
Lyallpur, D/- 14th April 1939. 

(a) Custom — Proof — Riwaj-i-am — Judicial 
decisions cannot be ignored merely because 
they are of later dates than Riwaj-i-am — Value 
of decisions must be judged by materials on 
which they are based — Judicial decisions can be 
relied on without filing certified copies of same. 

The English rule that ‘a custom, in order that 
it may be legal and binding, must have been used 
so lohg that the memory of man runneth not to the 
contrary,* cannot be properly applied to customs in 
India, In the matter of proof of custom, it is not 
correct to ignore judicial decisions merely because ^ 
they are of later dates than the riwaj-i-am. The 
value of such decisions must be judged on the basis 
of the materials on which they are based. Eor the 
purpose of relying upon the reported judicial deci- 
sions it is not necessary to place certified copies of 
the judgments on record : (’41) 28 A I R 1941 P C 
21, Bel. on\ (’37) 24 A I R 1937 Lah 451 (EB), Rot 
foil. [P 32c, c] 

(b) Custom (Punjab)— Bajwa Jats of Sialhot 
District — Non-ancestral property — Succession 
—Daughters exclude collaterals. 

Among Bajwa Jats of the Sialkot District 
daughters succeed to non-ancestral property of a 
sonless proprietor in preference to his collaterals, 

[P Uh\ P 33^3 

(c) Riwaj-i-am — Entries unsupported by in- 
stances— It is dangerous to lay too great stress 
on entries. 

It is dangerous to lay too great a stress on entries 
in the riwaj-i-am when they are unsupported by 
instances. 33a] 

J, L. Kapur and A fit Bam — for Appellants. 

JS, Jj. Soni — for Respondents (Piaintifis). 

Bbide J* — The sole point for deqisioniji 
this second appeal is whether the 
who are collaterals of one, W^sawa ^ngh 
in the second degree are entitled according 
to cnatom k> inherit his nonrah^tral pro- 
perty in preference to, his inarmed ^e^nghters^ 
Mt and Mi The pai'ties are 
Bajwa Jats , of the Si^kot Disteict. Th® 
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Courts below, relying chiefly on the riwaj- 
" i-am and rejecting the other evidence in 
view of the principles laid down in the Full 
Bench decision, i li B (1937) Lah 594,^ have 
decreed the plaintiffs’ suit. From this deci- 
sion the defendants have preferred the pre- 
sent appeal. The learned counsel for the 
appellants conceded that the entries in the 
riwaj-i-am from the year 1865 to the latest 
riwaj-i-am of the year 1916 w^ere in favour 
of the collaterals; but he contended that 
these entries did not state the custom govern- 
ing the parties correctly. The oral as well as 
the documentary evidence produced in this 
case was meagre hut the learned counsel for 
^ the appellants contended that there was a 
large number of decided cases in which it 
had been found by this Court, contrary 
to the statement in the riwaj-i-am, that 
daughters are entitled to succeed to the self- 
acquired property of their father in prefer- 
enee to his collaterals. The Courts below 
have disregarded the decisions relied on by 
the appellants on the ground that they were 
comparatively recent and not sufficient to 
rebut the presumption raised by the entries 
in the riwaj-i-am. 

The learned counsel for the appellants 
pointed out that the principles laid down in 
c this respect in the Full Bench case referred 
to above which the Courts below have fol- 
lowed, were not approved by their Lordships 
of the Privy Council in a recent decision 
reported in I L B {i94l) Lah 154.^ It was 
pointed out by their Lordships in that ease 
that the English rule that ‘a custom in order 
that it may be legal and binding, must have 
been used so long that the memory of man 
runneth not to the contrary,’ cannot be 
properly applied to customs in India. It was 
further pointed out that judicial decisions 
even of comparatively recent dates may fur- 
nish valuable evidence of custom ; for, such 
, decisions may contain on their records 
^ evidence of specific instances of sufficient 
antiquity to be of value in rebutting the 
presumption attaching to the entries in the 
riwaj-i-am. Their Lordships observed that 
in such cases the value of the decision arises 


number of specific instances relating to the ^ 
relevant custom. It would thus appear that 
it would not be correct to ignore judicial 
decisions merely because they are of later 
dates than the riwaj-i-am. The value of 
such decisions must be judged on the basis 
of the materials on which they are based. 

The learned counsel for the appellants 
relied on a number of judicial decisions re- 
lating to the custom in question in the dis- 
trict of Sialkot to which the parties belong, 
namely 10 Lah 485,^ 10 Lah 439,^ 16 Lah 616,® 

16 Lah 985,® A I B 1930 Lah 724^ and A I E 
1935 Lah 106.® Most of these cases relate to 
Jats and it was held in them on the evidence f 
in the shape of instances that the presump- 
tion attaching to the entries of the riwaj-i-am 
of the Sialkot District was rebutted and that 
according to the custom governing Jats 
daughters were entitled to inherit non- 
ancestral property in preference to colla- 
terals. The case law on the subject was 
recently reviewed by a Division Bench of 
this Court in B. P. A. No. 446 of 1939® in 
which the effect of the Privy Council ruling 
referred to above was also’ considered. That 
case also related to Bajwa Jats as the pre- 
sent one. It was held as well-settled that 


among Bajwa Jats of the Sialkot District 
daughters succeed to non-ancestral property ^ 
of a sonless proprietor in preference to his 
collaterals. 


The learned counsel for the respondents 
conceded that if the judicial decisions re- 
ferred to above are taken into consideration 
he could not support his clients’ case but he 
contended that the judicial decisions could 
not be relied upon by the appellants as no 
certified copies of the judgments had been 
placed by them on the record. This conten- 
tion, however, appears to have no force and 
the Privy Council ruling referred to, on 
which the learned counsel relied in this be- 
half, does not lend any support to it. That ^ 
judgment itself discusses a number of re- 
ported cases of which apparently no certified 


3. (’29) 16 AIE 1929 Lah 58 : 116 I C 189 : 10 
Lah 485 : 30 P L B 678, Shahmad v. Mt. Muha- 


not merely frpin the fact that it is relevant 
under ss. 18 and 42, Evidence Aot^ as forming 
in itself a transaction by which the custom 
in question 'w;as recbgniS5ed, etc., but from 
^ihq 'ffaet that' it contains on Jts records a 
24 A I B 0-909: ' 




mad Bibi. 

4* (’29) 16 AIE 1929 Lah 465 : 118 I 0 398 ‘.10 
Lah 489 : 30 P L B 618, Said v. Mt. Said Bibi. 

5. (»35) 22 AIB 1935 Lah 106 : 158 1 0 194 ; 16 
Lah 616 : 37 P L B 732, Maugal Singh v. Mt. 
Ihdar Kattr.-'/" ' 

St fee) 23 Lah 339 : 1611 0 M: 16 Lah 

SSS'i 38 P t E 509, Mahi f. Mt, SMjsrte, 

7.. (m) 17 AiE i930 EaE 724j ISSCt! Wi 
, ;;|^,7.Ht. Eaiiiltt Bibi, . . : ‘ ’ 

■, :;tvV 
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^ copies had been placed on the record. Al- 
though the entries in the riwaj-i-ams relating 
to the custom in question ever since 1865 
were in favour of the collaterals, these 
'entries were not supported by any instances. 
It is remarkable that in spite of the entries 
in their favour, the collaterals in most of the 
decided- cases could hardly produce any 
instances in support of the custom. In this 
ease also, they have not been able to do so. 
Incidentally this shows the danger of laying 
too great a stress on entries in the riwaj-i- 
am when they are unsupported by instances. 
In view of the judicial decisions relied upon 
by the appellants, they are clearly entitled 
^ to succeed. I would accordingly accept this 
appeal and dismiss the plaintiffs’ suit. In 
view of all the circumstances, however, I 
would leave the parties to bear their costs. 

Dalip Singh J.^I agree. 

O.N./e.k. Appeal accepted. 

A. I. R. (29) 1942 Lahore 33 

Beckett J. 

Hafiz -ul-Behman — 

Convict — Appellant 
v. 

Emperor, 

Criminal Appeal No. 724 of 1941, Decided on 
24tli September 1941, from order of Sess. Judge, 
Lyallpur, D/- 10th May 1941. 

Penal Code (1860), Ss. 302 and 97 — Police 
constable going to railway station premises to 
take precautions against commission of crimes 
prevalent in locality — Finding some beggars 
sleeping on ground he woke them up without 
use of force and found himself engaged in argu- 
ment with one of beggars during course of which 
he was suddenly struck by the beggar on fore- 
head with heavy implement — While reeling 
under effect of blow constable striking his assai- 
lant on head with hatchet purely in defence 
without any conscious intention beyond that — . 
Beggar dying on spot — Constable's act in strik- 
ing deceased held could hardly be called volun- 
S tary so as to render it criminal— Even otherwise 
accused held had made out good case of private 
defence. 

The police constable, in pursuance of what he 
supposed to be his duty, went out late at night to 
the railway station premises with a view to taking 
precautions against the commission of crimes which 
were prevalent in the locality. In the course of his 
inspection he found some beggars sleeping on the 
ground, and thought that it would probably be in 
the public interest if they went somewhere else. 
Having woken them up, not apparently by the use 
•of any sort of force he found himself engaged in 
argument with one pf them who was inclined to be 
truculent. While this was, going on. without any 
warning, he suddenly found hlinself struck by the 
beggar on the forehead iii the ;tteighbouJ^hood of eye- 
' hmn by a blow with ah extremely heavy implement 
hsed for pounding ' of spiwj and while hp 


was reeling under the effect of the blow given with 
the pestle, the constable struck the beggar with a s 
hatchet on the head as a purely defensive measure, 
and probably without any conscious intention be- 
yond that. The beggar died on the spot : 

Eeld that since it was not proved beyond doubt 
that the constable was fully conscious of what he 
was doing, in view of the probable conse{iuenee8 of 
the injury above his eye, the act of the accused in 
hitting back the deceased with the hatchet could 
hardly be called- voluntary in any sense so as to 
make it criminal. [P 35b] 

Held further that a good case for the exercise 
of the right of private defence could be made out in 
favour of the accused even if he had acted with any 
conscious intention of inflicting an injury which 
was likely to result in death. [P 35p] 

Dr, Tassadduqm Hussain — for Appellant. 

Abdul Aziz Khan for Advocate-General - — ^ 

for the Crown, 

Judgment. — The accused in this case is a 
police constable who has been found guilty 
of the offence of culpable homicide by caus- 
ing the death of a beggar with a hatchet 
blow on the head and has been sentenced to 
rigorous imprisonment for seven years, on 
the ground that he acted under grave and 
sudden provocation. The prosecution story, 
as accepted by the Sessions Court, is that 
the accused was on special duty at a railway 
station when the offence occurred. In the 
course of his duty, he found a man of the 
faqir class sleeping in an open space on the 
station premises alongside three young child- 
ren. He woke them up with some violence 
and told them to move away, as crimes had 
recently been committed in that locality* 
His order led to an argument with the 
beggar, who apparently believed that he and 
his companions were doing no harm, while 
the constable was acting in what lie consi- 
dered to be the usual highhanded manner of 
the police force. It may be observed that the 
constable was not in uniform at that time, 
but he had his uniform overcoat on, and it 
seems to have been made quite clear that he 
was a policeman on duty. He was also 
carrying a hatchet, the reason for which has 
not been explained. In the course of argu- 
ment, the faqir lost his temper and suddenly 
hit the constable a blow on the head with a 
heavy stick Which he had with him. On 
receiving this blow, the accused raised Ms 
hatchet, which struck the faqir on the fore-- 
head and caused his immediate death. The 
eldest of the children cried out and her cries 
brought some of the railway staff ^ Ibe spot. 

As the railway staff only came np after 
the occurrence was ootnptete# the prosecu^ 
tioE case is based almost entirely on the 
evidence of the child mentioned, that 
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is, the daughter of the deceased, named Mt. 

■ Bawi, whose age is ten, and who has been 
able to give a fairly clear account of what 
occurred. The prosecution also produced a 
boy who was five years old but had to give 
him up. The decision of the Sessions Judge 
in this case is based mainly upon the evi- 
dence of Mt. Bawi and it is necessary to 
examine her evidence first before proceeding 
to discuss the legal aspect of the matter. 
The learned Sessions Judge took the view, 
for which there would appear to be a good 
deal of support at first sight, that the cons- 
table could not be said to have been acting 
in self-defence by hitting the beggar on the 
\ head with a weapon like a hatchet after 
receiving a blow with a stick on his own 
head, but that, as already mentioned, he had 
acted under grave and sudden provocation. 
In forming this view, the learned Sessions 
Judge appeared to have been greatly in- 
fluenced by Mt. Bawi’s account of the con- 
stable’s earlier conduct, from which he had 
formed the impression that the constable 
was guilty of acting in a highhanded manner 
throughout, having kicked the young girl in 
order to wake her up and having seized the 
faqir by his hair and shaken him in an 
attempt to secure his removal by force. The 
c learned Sessions Judge further appears to 
have been under the impression that the 
accused aimed a deliberate blow at the head 
of the faqir in consequence of an injury to 
his dignity. If it were necessary to adopt 
this view in the case, the sentence could 
only be described as extremely lenient, and 
it is even doubtful whether it would not 
have been possible to find him guilty of the 
full offence of murder. I can only say that 
if the accused in fact appeared to he a per- 
son who found it necessary to avenge an 
insult to his dignity by striking another per- 
son on the head with a hatchet with the in- 
tention of causing death, such a person could 
only be regarded guilty of nothing less than 
a culpable homicide, whom it would be desir- 
able to keep under custody for as long a 
time as possible for the protection of the 
public in general. 

I do not however find it necessary to take 
this view, which does not seem to be in 
accordance with the actual facts., I may say 
at once that wMle there is no reason to sup- 
pose that Mt. Bawi has not given a correct 
^account of the way in which the fatal injury 
was inflicted, there is good reate to beheve 
imtrishe is not now telling the truth with 
;i?egard to the earlier teduciof the 
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most immediately after the occurrence, she 
said nothing about the use of any physical ^ 
force by the accused before the fatal blow 
was struck. If she had failed at that time to 
mention that she had been kicked by the 
constable, I should not have regarded this 
as necessarily constituting a discrepancy,, 
since she might not have considered it neces- 
sary to mention it. The discrepancy goes 
deeper than that. In her statement before 
the Court, Mt. Bawi stated that she was 
woken up by being kicked by the accused^ 

In her earlier statement, she stated that she 
woke up by hearing the voices of two men. . 
These statements cannot be reconciled. 

The statement that the accused shook the I. 
deceased by his hair is also not mentioned 
in the earlier statement, but there is a better 
reason for believing it not to be true. The 
deceased was an Indian Christian who was 
wearing a turban; and the learned Sessions 
Judge appears to have overlooked the fact 
that this turban was still covering the head 
of the deceased when the body was brought 
for post mortem examination. That the tur- 
ban was still being worn by the deceased at 
the time of the occurrence is evident from 
the fact that there was a cut in it which 
corresponded with the injury on the head of 
the deceased. In view of this fact, it is diffi- ^ 
cult to see how the deceased could have been 
shaken by the hair as now alleged by the 
prosecution. It has to be remembered that 
young children, while they may be satisfac- 
tory witnesses up to a point, have a habit of 
exaggerating things in their own minds, and 
may not hesitate to give what appears to be 
quite a truthful account of the occurrence 
when they are actually adding details out of 
their imagination, as Mt. Bawi appears to 
have done in the present instance. Apart 
from these additional details, her statement 
which she made of her own accord in Court 
was shorter than the statement which she 
made in the first instance, and her memory ^ 
as to details had to he refreshed by reference 
to what she had stated before, so that the 
occurrence could not have been quite so fresh 
in her mind as it was when she made the 
first statement. In these circumstances, if the 
conviction of the accused is to be based upon 
the evidence of Mt. Bawi, then I think dt 
must he based only on that part of her evi- 
dence which can be reconciled /with her. 
earlier statement. „ : i \ 

This eliininatibn of the additional details 
; mtrst;,! think necessitate a ^ 

asto|he eoh^ 
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^ the whole incident. It would appear that the 
constable, in pursuance of what he supposed 
to be his duty, went out late at night to the 
station premises with a view to taking pre- 
cautions against the commission of crimes 
which were prevalent in the locality. In the 
course of his inspection, he found some beg- 
gars sleeping on the ground, and thought 
that it would probably be in the public in- 
terest if they went somewhere else. Having 
woken them up, not apparently by the use 
of any sort of force, he found himself engaged 
in argument with the man of the party, 
who was inclined to be truculent. While this 
was going on, without any warning, he 
^ suddenly found himself struck on the fore- 
head by a blow with an extremely heavy 
implement. It appears from one of the earlier 
statements that what has been described in 
Court as a thick stick is in fact a heavy pestle 
used for the pounding of spices. Such imple- 
ments are intentionally made heavy, and in 
the present instance it is stated that the 
implement actually weighed more than the 
hatchet which the accused was himself hold- 
ing. Any blow on the head with a heavy 
implement is liable to cause a momentary 
disturbance of the faculties, if not actual 
concussion, and this is even more true when 
c the blow is struck in the neighbourhood of 
the eyebrow where the results of such a blow 
are even more confusing. The blow here out 
the skin of the eyebrow, from which blood 
was streaming, and there was still a scar in 
the same place when the accused appeared 
in the Sessions Court more than three months 
later. 

I have come across many cases in which 
blows of this kind have left the injured 
person quite unable to realise what he is 
doing until some time later, and the learned 
Sessions Judge is probably making a mistake 
if he supposes that a person so injured has 
- enough time to indulge in conscious thought 
® about taking any deliberate action for the 
purpose of punishing any injury to his 
dignity. The first normal reaction* of a 
person so injured would be to make any 
possible movement which might have the 
effect of warding off any further blow, but 
without any fully conscious realisation of 
what he was doing* If the victim was carry- 
ing anything in his hand, the first reaction 
would be to raise it in the direction from 
vsrhich a blow had been, directed. The medical 
evidence in the present case is entirdy in 
accordance with an almost autornatic reac- 
tiph of this kind. The injiity on the head of, 
thp faqir ran in a slanting line *for a few 
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inches from one eye to the middle of the - 
forehead, and must have been apparently ^ 
caused by the entry of one corner of the 
hatchet into the forehead. Such a slanting 
injury from the front is quite in accordance 
with a defensive raising of one hand and an 
outward movement for the same purpose, 
and this is different from a blow with the 
full length of blade on the top of the head, 
which would have indicated some conscious 
deliberation. There is nothing on the record 
to show how much light there was at the 
time ; but the spot has been described as a 
waste space, which would probably have 
little light, and in any case the injury to 
the eye of the accused might make it quite / 
impossible for him to see what he was doing. 

A point of considerable importance to be 
taken into consideration at this stage of the 
occurrence is the time which must have 
elapsed between the two blows. In her earlier 
statement, the small girl mentions both 
blows in the same sentence as if one had 
occurred immediately after the other. This 
would not leave enough time for delibera- 
tion, and I think it is reasonable to assume 
in favour of the accused that the blow with 
the hatchet was given while he was reeling ^ 
under the effect of the blow given with the 
pestle, as a purely defensive measure, and ® 
probably without any conscious intention 
beyond that. Since a blow on the head with 
a heavy instrument like the pestle in ques- 
tion might easily cause grievous injury, more 
particularly when it is in the neighbourhood 
of the temple, and since the first blow was 
given by the deceased when the constable 
had yet done nothing to justify such an 
assault, I think that a good case for the 
exercise of the right of private defence could 
be made out in favour of the accused, even 
if he had acted with any conscious intention 
of inflicting an injury which was likely to 
result in death; but, as I do not think it ^ 
can be held as proved beyond doubt that the 
constable was fully conscious of what he was 
doing, in view of the probable consequences 
of the injury above his eye, the case for the 
defence stands on even a stronger footing 
and it seems to be rather a case of an act 
which could hardly be called voluntary in 
any sense that would make it criminal. For 
these reasons, I accept the appeal and acquit 
the accused. * 

g.h./r.K. Accused acquitted. 
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a 

Bhibe j. 

Ourbahsh Eai — Fetitioner 

V. 

Emperor, 

, Criminal Bevn. No. 832 of 1941, Decided on 9th 
July 1941, reported by Sess. Judge, Amritsar, D/- 
29tii April 1941. 

Public Gambling Act (1867), S. 13 — Whether 
place is public depends on its character and ac- 
tual use — Public place in S. 13 means place 
where public go no matter whether they have 
right to go there or not — Bank of tank belong- 
ing to temple held public place. 

The question whether any place is a public place 
within the meaning of S, 13 depends upon the 
^ character of the place itself and the use actually 
•made of it. A public place is a place where the pub- 
lic go, no matter whether they have a right to go 
or not. [P 37/] 

The bank of a tank belonging to a’ temple to 
which the public are allowed to have access and in 
which the people actually sit to bask in the sun is 
a public place within the meaning of S. 13 : (*26) 
13 A.LE. 1926 Lah. 349; (a?) 4 A.I.B. 1917 Mad. 
124 and (’27) 14 A.I.B. 1927 Lah. 672, Beh on\ 
(’20) 7 A.LB. 1920 Lah. 104; (’21) 8 A.I.B. 1921 
Lah. 141 and 13 P. E. 1882 Or., mst%ng\ (*20) 7 
A.I.B. 1920 Lah. 262, Dissent [P 37p] 

Narindar Nath Bhatia — for Petitioner, 

Vir Sen Sawhney for Advocate General — 

for the Crown. 

g Ebpobt. — The accused persons are said 
to have been gambling with cards on the 
hank of a tank known as Talab Devi Dawara, 
outside the abadi of Majitha village on I3th 
January 1941. The P. Ws. stated that the 
five accused persons were sitting on a dari 
on the bank of that Talab. The learned 
counsel for the petitioner has argued before 
me that this tank which was part of the 
property of Devi Dawara (a temple), could 
not be described as a public place within the 
meaning of S, 13 of Act 3 of 1867, Conse- 
quently, the accused could not be convicted 
under that section. Only one witness out of 
, the P. Ws. namely Mohammad Ismail H. 0. 
^ alleged that the Talab was on the Shara-e-am 
(thoroughfare). He, however, does not belong 
to this locality, being a police officer and 
admitted that the tank was outside the 
abadi of Majitha proper at a distance of 
about li furlongs from the Thana and that 
the pond itolf was a few yards away from 
the public road. The other P. Ws. also do not 
^iong to the locality. The Talab was con- 
sistently described by them as property of 
&Q temple. In ; defenee some * persons of 
: ;3i|aJiiha village were produced to show that 
the , Talab w the p^perty of the, temple 
' not;a publie-pkce*: In site; plan' 
; : Jb , ihfe: 


Talab is also described as Talab Devi Dawara. ^ 
The learned Public Prosecutor on behalf of 
the Crown contended that as the accused 
included three Muslims, one Sikh and a 
Hindu, this indicated that the place was 
frequented by all communities and was a 
•public place. But the evidence shows that 
only these five persons were there .and no 
one else, at the time of the alleged occur- 
rence. This does not indicate that this was 
a place of public resort. If the tank itself is 
the property of the temple and the accused 
were sitting on the bank of the tank, I do 
not think it could be plausibly argued that 
the gambling was g&ing on in a public place. 
Gambling in a temple premises would not ^ 
be an offence within the meaning of s. 13 as 
was laid down in 13 P.R. 1882 Cr.^ 

In A.I.B. 1921 Lah. 141^ it w^as held that 
the bank of a canal also could not be re- 
garded as a public place for purposes of the 
Gambling Act as it was not dedicated to the 
use of the public and was not a thorough- 
fare. It was the property of the P. W. D. 
Moreover, merely because a place is visible 
from a thoroughfare, it would not become a 
public place. In that connection reference 
may be made to A.I.B. 1920 Lah. 104.® In 
another authority reported in A.I.B. 1920 
Lah. 262,^ some people were found gambling ^ 
near a vrater tank within the Railway pre- 
mises. It was held that they were not 
gambling in a public place, and it was re- 
marked in the course of the judgment that 
even a Railway platform would not be a 
public place, because the right of entry to 
it was limited to persons holding platform 
tickets. In the present case too, I think the 
managers of the Devi Dawara would have 
the right to exclude any person they liked, 
from visiting the tank and merely because 
it was at a short distance from a public road 
would not convert it into a public place. 

I therefore recommend that the convicfeion % 
and sentence of the petitioner be quashed 
and set aside, as they do not seem to be 
justified by law. 

Onden of the High Gowt 

This is a petition for revision arising, out 
of a case, under the Public Gambling Aet>in. 
which the petitioner Gurbakhsh Raif;:wa$ / 
convicted under S. IS and ae ntenced;ip)a-$ne ' 

It. (’82) 13 P.Jt. 1882 Or., Ohoddu 

2- {’2118 A*Llt. 1921 Lah 141, Matmla Bam v. 

" 

3. {’20) 7 A.LB. 1920 Lah. m l 21 

;Cr.LX m t iU 1920, 

: 4f:; {?20)i 7 kLB. 1920 Lah. mT ta 931 : 21 
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^ of Bs. 5. The case for the prosecution was 
that the petitioner along with certain other 
persons was found to be gambling on the 
bank of a tank attached to the Devi Dwara 
near the village Majitha. The main conten- 
tion of the learned counsel for the petitioner 
is that the place in question was not a public 
place within the meaning of S. 13, Public 
Gambling Act, The learned counsel relied 
on 13 P.B. 1882 Cr.;^ A.I.R. 1920 Lab. 104;® 
A.I.B. 1920 Lah. 262^ and A.I.B. 1921 Lah. 
141.® The learned counsel for the Crown, on 
the other hand, relied on A.I.B. 1917 Mad. 
124,^ A.I.B. 1926 Lah. 149® and A.I.B. 1927 Lab. 
672^ and urged that the place where the 
& petitioner was gambling was a ‘public place’ 
within the meaning of s. 13, as the evidence 
on the record sufficiently shows that even if 
the public had no legal right of access to it, 
the public were as a matter of fact allowed 
access and that this was sufficient for the 
purpose of S. IS. 

The learned Sessions Judge, before whom 
this petition for revision was presented at 
first, has recommended that the conviction 
of the petitioner should be set aside in view 
of the rulings -cited for the petitioner, I am, 
however, of opinion that most of these rulings 
are distinguishable and that the conviction 
c of the petitioner was justified in the circum- 
stances of the case. 13 P.R. 1882 Or.^ was a 
case in which the gambling had taken place 
in a Hindu temple. It was held by the 
learned Judges who decided the case that in 
view of the words “street” and “thorough- 
fare”, between which the w^ord “place” 
occurs in S. 13, the Hindu temple could not be 
considered to fall within the term “place”. 
They apparently thought that the word 
“place” was used in the sense of open space 
like a street, thoroughfare, etc. A.I.B. 1920 
Lah. 104® is a brief ruling. The only question 
for decision in tlie case was whether the 
place where the gambling took place was a 
^ part of a ‘public street’. It was found as a 
matter of fact that it was not a part of the 
‘public street’ and on this ground the con- 
viction was quashed. The question whether 
the place where the gambling took place 
could fall within the meaning of the term 
“public place” was not considered. In A.I.B. 
1920 Lah, 262^ it was apparently considered 

5. (*17)4 A.I.B. 1017 Maa. 124 : 361.0, 839 ; 18 
Or.L,J. 7 ; 40 Mad. 566 : 31 M.L.J. 285, In re 

13 A.I,B, 1926 Lah. 149 : 89 1,0, 975 ; 20 
tJr.L.J. 1455, Nura v. Bniperor. 

7* h7) U A.I.B, 1927 Lahi 672 :104 1.C, 230 : 28 
0r,L.L 790 i 9 Lah 255 J 28 577, Maham- 


that in order that a place should fall within 
the meaning of the expression “public place” 
as used in s. 13, the public must have a right 
of access to the place. This view is, however, 
opposed to that taken in later rulings of this 
Court as will be shown presently. In A.I.B, 
1921 Lah. 141® the question was whether the 
bank of a canal was a public place. It was 
found that the place was not dedicated to 
the use of the public and the Sessions Judge 
also found that there was no evidence to 
show that the public, as a matter of fact, 
were allowed to have any access to it. 

It was pointed out by Sir Shadi Lai 0. J. 
in A.I.B. 1926 Lah. 149,® that the question 
whether any place is a public place within I 
the meaning of s. 13, Public Gambling Act, 
depends upon the character of the place 
itself and the use actually made of it. 

A public place is a place where the public 
go, no matter whether they have a right to 
go or not. The same interpretation was 
placed on the expression “public place” in 
A.I.E. 1927 Lah. 672^ in which the case law 
has been discussed at some length. A similar 
view was taken in A.I.B, 1917 Mad. 124.® In 
the present instance the place where the 
petitioner was gambling is admittedly not 
enclosed. It is situated between the tank of 
the Devi Dwara and the public thorough- 2 
fare and apparently the public are allowed 
to have access to it. Even Sundar Singh 
D.W. 1 has admitted that people do sit in 
this place for basking in the sun, etc. On the 
evidence as it stands on the record, it seems 
to me that the place where the petitioner 
was gambling would fall within the meaning 
of the expression “public place”. The con- 
viction of the petitioner was, in my opinion, 
justified in the circumstances. I, therefore, 
decline to interfere and direct that the 
records be returned to the learned Sessions 
Judge. 

g.b./r.k. Order accordingly, h 
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Young 0. J. and Beckett J, 

Hasil $lo QaM — Convict — Appellant 

V, , ' _ 

Emperor* 

Criminal Appeal No, 828 of 1941, Bedded! oh 
9th October 1941, from order of Sess. Judge, Bora 
Ghazi Khan, B/- 10th June 1941, 

(a) Criminal trial — Duty of prosecution— 
Statement made by accused soon after occur-* 
rence should be brought on rccotd. 

Sinceit is the duty of , the prosecution to bring 
out Any* evideneo' which in arriving 



38 Lahore 


Hasil V. Empebor ( Beckett J J 


A. I. R, 


true decision, a statement of the accused made al- 
most immediately after the occurrence should be 
brought out at once in the trial Court as a relevant 
fact, even though it may contain something in 
favour of defence. [P 39e, /] 

♦ (b) Evidence Act (1872), S. 25— Accused 
wanting to rely on his own confession— S. 25 is 
no prohibition. 

The prohibition contained in S. 25 can be treat- 
ed as applying only to confessions which are to be 
proved as against the accused, that is, in support of 
the prosecution case, and cannot apply to state- 
ments on which the accused himself wishes to rely 
in connection either with his conviction or his sen- 
tence. When two versions of the same incident are 
being put forward, it is often of the greatest impor- 
tance for an accused to be able to show that his 
, own explanation was put forward at the earliest 
b possible opportunity and therefore an accused per- 
son should not be deprived of the right to make use 
of such a statement, merely because to a certain 
extent it goes against him. [P 39?i; P 40ii] 

(c) Penal Code (1860), Ss. 300, 302 — Sudden 
and unpremeditated attack — Lesser penalty 
may he given, . 

The fact that the accused found the deceased in 
a compromising position with his wife is not suffi- 
cient to take the offence outside the category of 
murder where he had made a murderous attack on 
him on seeing it. It only shows that the aSair was 
a sudden and unpremeditated one calling for sen- 
tence of transportation of life and not of death. 

[P 40c, d] 

' SJiabir Ahmad — for Appellant. 

Bhagwan Das Mehra — for the Crown, 

Beckett J, — Hasil, Kaura and Allah 
Bakhsh have been found guilty of the mur- 
der of Ata Mohammad and have been sen- 
tenced to death. These are three out of seven 
persons who were originally charged for the 
murder and sent up for trial. They have 
appealed, and the sentences are before us for 
confirmation. The case is somewhat curious 
inasmuch as, according to either version, the 
trouble arose out of the fact that Hasil ac- 
cused and Ata Mohammad deceased had ex- 
changed their wives. At the time of the 
murder, Hasil was married to Mt. Aishan, 
^ while Ata Mohammad was married to Mt. 
^ Jannat. According to the prosecution ver- 
sion, the immediate cause of trouble was 
that Mt. Jannat had transferred land of her 
own to Hasil and an attempt was being 
made to get this land back by means of a 
pre-emption, suit brought in the name of her 
small daughter, Mt. Bakhtawar, who was 
then only three or four years old. Accord- 
ing to the prosecution story, Ata Moham- 
nstad^ was out coEeoting fodder along with 
wife and daughter when he was set upon 
gasil and six of Eis relations, who did 
hinSt tp death. The defence version is that 
, ■ i^^-'Ccming, baofc; fodih' 


he considered compromising circumstances ^ 
with Mt. Aishan, and was thereby provoked ^ 
into killing him. Ata Mohammad died as a 
result of a large number of injuries, five 
being incised and seven being contused 
wounds. Both parties made reports at the 
nearest police station soon after the occur- 
rence. Gul Mohammad, a brother of the de- 
ceased, arrived first and stated that he had 
come up along with a number of other per- 
sons in time to see the murder being com- 
mitted. Hasil also arrived about half an 
hour later, having gone to look for a lam- 
bardar, who was not in the village at the 
time, but whom he had met on the w^ay and 
whom he brought with him to the police f 
station. At the same time, he produced a 
knife which w^as stained with human blood. 

The learned Sessions Judge has held the 
evidence of the supposed eye-witnesses to be 
unreliable. He has given good reasons for 
considering it to be unlikely that any of 
them, with the possible exception of Mt. 
Jannat, could in fact have seen what they 
now claim to have seen, and although he 
has held that the presence of Mt. Jannat on 
the spot is supported by the presence of two 
bundles of grass and dry sticks, he has held 
that her account of what actually took place 
is not to be trusted. In convicting the three g 
appellants, he has treated certain injuries on 
the persons of Kaura and Allah Bakhsh as 
corroborating the statement of Mt. Jannat 
so far as these two are concerned, and he 
has treated the admitted presence of Hasil 
as corroborating the prosecution case against 
them. It does not appear to us that these can 
be considered altogether satisfactory reasons 
for accepting a modified version of the pro- 
secution story, and each of them needs to be 
examined separately. Allah Bakhsh had one 
small abrasion on his left shoulder, measur-’ 
ing 1/2" X i/e". Kaura had two small abra- 
sions on his right leg and knee. It may be ^ 
said at once that injuries of this type do not 
provide the slightest corroboration of the 
prosecution story. Any person may receive a 
slight abrasion of this kind in the course of his 
ordinary occupations. The learned Sessions 
Judge appears to have been impressed by the 
statement of the doctor to the effect that thebe' 
injuries appeared to have been caused with' 
some blunt weapons. Such a stateihent; is 
often to be foupd in expert medie^ evidence 
and is used to distinguish such !n|u 4 «s from 
those which are caused with; s^^-edged 
weapons^ It does not exclude tlSie possibfl^^ 

; tibit'the toidries may hw hy 

ah ^dental cohiiact with any haird: sub- 
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gj stance, and I do not think that it can be 
taken as indicating that they are due to the 
use of a weapon in the ordinary sense. In 
any case, even if it should be taken that 
these injuries were due to the use of weapons, 
this could still not be taken as in any way 
supporting the statement of Mt. Jannat, who 
does not even suggest that any injuries were 
indicted on the accused during the transac- 
tion. On the contrary, Ata Mohammed is 
said to have been carrying a bundle of grass 
on his head at the time when he was unex- 
pectedly attacked. So far as Hasil is con- 
cerned, it is equally difficult to see how his 
statement that he alone met Ata Mohammad 
^ in company with Mt, Aishan can be taken 
as corroborating Mt. Jannat’s statement that 
he attacked her husband in her presence 
after laying an ambush for him along with a 
„ number of other persons, if she is to be 
regarded as being otherwise an unreliable 
witness. Before there can be any question of 
convicting any of the appellants, it has first 
to be decided whether there is any sufficient 
evidence for holding that Ata Mohammad 
was deliberately murdered in consequence of 
the pre-emption proceedings and whether 
there is any sufficient reason for refusing to 
believe the story told by Hasil. 
d In favour of the prosecution story, it may 
be said that the pre-emption proceedings 
provide a slightly more probable cause of 
enmity than a meeting between Ata Moham- 
mad and the woman with whom he had 
previously been married. The presence of 
the bundles of timber and grass may at first 
sight appear to support the presence of Mt. 
Jannat; but these might quite well have 
been brought by women who came upon the 
dead body while on their way home. On the 
other hand, there seems to be little doubt 
that the prosecution story has been bolstered 
up by false evidence. If none of the other 
j prosecution witnesses was present when the 
® murder was committed, we are left with the 
statement of Mt. Jannat. It has been found 
that she is not telling the truth on certain 
material particulars and this makes it im- 
possible to be certain that she is telling the 
truth when she says that she saw the murder 
herself. It is true that a large number of 
injuries were inflicted on the deceased; but 
this may well happen when a man is attacked 
by a jealous husband and is in fact what 
frequently happens. The injuries are of two 
kinds, but this has been explained by Hasil, 

' The number and nature of the injuries, there- 


fore, do not provide any real corroboration 
Ofi the pros^tion story. On the view of the 


evidence taken by the learned Sessions Judge, ^ 
we do not think there is any material on 
which it could safely be held that Ata 
Mohammad was killed by a number of per- 
sons determined to murder him in the man- 
ner alleged by the prosecution. We are thus 
left with the admission of Hasil himself. In 
the first place, there is a confessional state- 
ment made by him to the lambardar before he 
was taken to the police station. The fact of 
this confession was not brought on the record 
by the prosecution, as we think it should 
have been presumably because it was consi- 
dered that it might to some extent tell in 
favour of the defence, but was left to be 
elicited in the course of cross-examination, ^ 
Since it is the duty of the prosecution to 
bring out any evidence which may assist in 
arriving at a true decision, and the statement 
of the accused Hasil was made almost imme- 
diately after the occurrence, it should have 
been brought out at once in the sessions trial 
as a relevant fact. It has now been brought on 
the record, however, and since reliance has 
been placed upon this statement by the 
defence, there is no reason to doubt that the 
confession was actually made. In this con- 
fession, Hasil stated that he had killed Ata 
Mohammad because he had seen Ata Moham- 
mad and his wife sitting and talking together. ^ 
As already mentioned, Hasil then went to 
the police station where he made a state- 
ment and produced a blood-stained knife, 
soon after the first information report had. 
been made by the other side. The defence 
wished to bring a copy of the statement 
made by Hasil to the police on the record 
during the Sessions trial. The learned Ses- 
sions Judge refused this request, on the 
ground that a confession made to a police 
officer was inadmissible in evidence, while 
remarking at the same time that the offence 
committed by Hasil would become less seri- 
ous if the statement could be accepted. This ^ 
ruling was based upon the provisions of S. 25, 
Evidence Act, which lay down that no such 
confession shall be proved as against a person 
accused of any offence. No reported decision 
which is exactly to the point has been 
brought to our notice. Most of the decisions 
which at first sight appear to be relevant 
are concerned rather with statements of an 
exculpatory nature, whereas we are here 
dealing with a statement which on the face 
of it would still make the accused liable to 
conviction for the serious offence* Even so, 
it appears to m from the plain wording of 
the section that the prohibition eontamed in 
s. 26 can be treated aS; applying only to 
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the accused, that is, in support of the prose- Sale J, 

cution case, and cannot apply to statements ’ 

on which the accused himself wishes to rely Balchu and others — Co7ivicts — 
in connexion either with his conviction or Appellants 

his sentence. In cases of this kind, when 

two versions of the same incident are being Emperor. 


put forward, it is often of the greatest im- 
portance for an accused to be able to show 
that his own explanation was put forward 
at the earliest possible opportunity, and we 
do not think that it can ever have been the 
intention of the Legislature that an accused 
person should be deprived of the right to 
make use of such a statement, merely because 
^ to a certain extent it goes against him. 

We accordingly allowed counsel for the 
defence to go through the statement made 
by Hasil to the police ; but as it does not 
add anything material to the statement pre- 
viously made to the lambardar, which has 
been proved by oral evidence, it is unneces- 
sary to refer to it any further. For the 
reasons already given, we are of opinion 
that the rest of the oral evidence in this 
case must be treated as unreliable and any 
conviction in connexion with the transaction 
by which Ata Mohammad met his death can 
be based only on the statement said to have 
c been made by Hasil, combined with his con- 
duct immediately after the occurrence. On 
this view, it cannot be held to have been 
satisfactorily proved that either Kaura or 
Allah Bakhsh had anything to do with the 
affair. Their appeals are accepted and they 
are hereby acquitted. So far as Hasil is 
concerned, it does not appear to us that the 
explanation given by Hasil of his own action 
is sufficient to take the offence outside the 
category of murder. It has been suggested 
that he may have been unwilling to disclose 
all the circumstances which led him to attack 
Ata Mohammad; but the statement made 
^ by him does not suggest that anything oc- 
curred which would justify Hasil in making 
a murderous attack upon Ata Mohammad, 
For these reasons, we affirm the conviction 
of Hasil under S, 802, Penal Code ; but since, 
on the view taken above, the affair was a 
sudden and unpremeditated, we set aside the 
sentence of death aiid sentence Hasil to 
transportation for life. To this extent only 
the appeal is accepted. 


Appj^al partly accepted* 



Criminal Appeal No. 414 of 1941, Decided on? 
17th July 1941, from order of Sess. Judge, Gujran- 
%vala, D/- 27th February 1941. 

Penal Code (1860), Ss. 326, 148 and 149 — 
Complainants* party consisting of five and that 
of accused consisting of six persons — At 
marriage party in house one of complainants* 
party refusing to allow accused’s party to join 
in huqqa — One of accused walking out and 
returning with his party armed with dangs and f 
chavis — Complainants* party unarmed except 
for spade which one of them had picked up and 
ready and willing to fight not waiting to be 
attacked but going out to meet accused — Free 
light ensuing — One of complainants receiving 
fatal injuries and dying while others seriously * 
injured — Accused held guilty under S. 326 and 
S. 148 read with S. 149. 

The complainants’ party consisting of five and 
that of the accused consisting of six persons had 
assembled at a house to celebrate a wedding. One of 
the complainants* party refused to allow the ac- 
cused’s party to join in the huqqa for certain 
actions of the accused. This was very irritating to 
the accused two of whom left and shortly after- 
wards returned with the other accused armed with 
chavis and dangs. The complainants who were 
unarmed except for a spade which one of them had 9 
picked up were obviously ready and willing to fight 
did not wait to be attacked but went out of the house 
to meet the accused. A free fight ensued in the 
course of which one of the complainants* party 
received fatal injuries to which he succumbed and 
the other four were also injured : 

Held that the accused were guilty under S. 326* 
and S. 148 read with S. 149. [P 42/] 

Asadullah Khan — for Appellants. 

Sardar Kartar Singh for Advocate General — 

for the Crown. 

Judgment. — At about noon on 29th 
August 1940, a fight occurred between two 
parties of Musallis at Uddoke. As a result of 
this fight, one person Ahmad received fatal - 
injuries and died of fractured skull; while a ^ 
number of other persons were injured. Six 
persons, Bakhu, Malla, Eaju, Taju, Mathela 
and Dittu, were committed for trial to. the 
Sessions Court of Gujranwala under ss. 802* 
826, 148 and .149, Pf^nal Code, for being mena^ 
bers of an unlawful assembly, in the prqsfM^ 
cution of the common object of which 
was murdered, The learned Sessions, 'Judge- , 
convicted a]d, the accused under :S% j2a and 
148 , read with s. 149, Penal Cbdp; ;an& sen- 
as the youngesijaf^s^? to a 
toiaj seut^RPO! of seven /rigorous im- 
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imprisontaent. From tHese convictions and 
sentences all the six acensed have appealed. 

Some four or five months before this 
occurrence, Mt. Ziadan, daughter of Dittu 
accused and wife of Bahawali (one of the 
complainants’ party) was turned out of his 
house by Bahawali on account of her bad 
character. She was later brought back to 
the village by the accused’s party. On the 
day of the occurrence, Sardara was to be 
married to Mt. Fatti the sister of Mathela 
accused; and Ahmad and his relations, who 
constitute the complainant’s party, assembled 
at Sardara’s house to celebrate the wedding. 
A dispute broke out between the two parties 
because Yusuf one of the complainants’ party 
declined to allow the accused’s party to smoke 
a hookah with them owing to their action in 
bringing back Mt. Ziadan to the village. This 
refusal led to the fight. Eaju and Taju 
accused are said to have left, and shortly 
afterwards returned with the other four 
accused, all of them armed. Malla, Mathela 
and Eaju are said to have had chavis- and 
the other three dangs, a fight ensued. The 
prosecution party say that they themselves 
were unarmed except that one of them picked 
up a spade and used it to defend himself 
during the fight against the attack by the 
accused. In this fight five persons on the side 
of the complainants were ranged against the 
six accused. There are divergent versions as 
to the exact location of the fight. The pro- 
secution now seek to locate it in Sardara’s 
haveii which they» say the accused entered 
to attack the complainants. The learned Ses- 
sions Judge however has found that the fight 
took place on open ground outside the haveii. 
In the course of the fight Ahmad received 
serious head injuries, both contused and in- 
cised. It was the incised injury which is 
proved to have been the actual cause of 
death. In addition four other persons were 
injured on the, complainants* side, while out 
of the six accused, four of them received in- 
juries, Malla and Mathela each having an in- 
cised wound. The other injuries were trivial. 
Ahmad deceased was taken to the dispensary 
about two kos away where he was seen by 
the doctor at 7 P.M. on 29th August 1940. The 
first information report, however, was not 
given by Sada until 3lst August 1940 at 2 F.H., 
that is, more than 48 hours after the occur- 
rence. In this first information report all 
the six accused are named as the aggressors 


and it is said that the;s^ attacked the com- 
piaihants’ party inside Sardara’s haveii. 

Sessions Judge has accepted 
i.S^a’s staf^ment as to the cause of delay in 


the making of the first information report, ^ 
viz., that he went to the thana soon after ^ 
the occurrence but that the police would not 
record his report, and that the police con- 
sistently delayed the recording of the report 
until a telegram was sent by the doctor on 
the 3lst. In the first information report it- 
self however the cause of delay as given is 
that the relations of the accused intervened 
and endeavoured to persuade the complain- 
ants not to make a report. There is evidence 
given by the doctor himself that he sent a 
telegram to the police about Ahmad’s injury 
on the 3lst though the telegram has not been 
produced and the doctor cannot now remem- 
ber the contents. This certainly indicates / 
that for some reason the recording of the 
report was being delayed and that the cause 
of delay was brought to the doctor’s notice. 

It is however impossible to go further because 
the doctor cannot now remember the cause 
of delay and there is the sworn statement of 
the Sub-Inspector that the delay was not 
the fault of the police. The only fact that 
does emerge is that whatever may have been 
the cause, there was a more than 48 hours* 
delay during which time the complainants 
had plenty of opportunity to exaggerate the 
facts, as has been found by the learned 
Sessions Judge to be the case. ^ 

When the Sub-Inspector came to the spot 
he- satisfied himself by an inspection of the 
spot and through the finding of bloodstains 
that the location of the fight was not in 
Sardara’s haveii but on the open ground 
outside. This fact supports the conclusion 
of the learned Sessions Judge that the fight 
took place in the open ground outside the 
haveii* The basis of the learned Sessions 
Judge’s finding on this point is that the pro- 
secution witnesses other than Khanu have 
all contradicted the statements which they 
made to the police where they said that the 
fight took place on open ground, whereas in 
evidence they seek to support the prosecution 
story as given in the first information report 
that it took place in Sardara’s courtyard. 

As regards Khanu, it would seem that being 
a Jat and having no connexion with either 
the accused or the complainants’ party, he 
should be a disinterested and reliable wit*' 
ness. He is also mentioned as an eye-witness 
in the first information report. Unfortunately 
no reliance can be placed on his eviience 
because he has given directly, contradictory 
versions before the committing Magistrate 
and the Sessions Court, as has been brought 
out in his crosslexaminaMon.’ One of thes^ 
versions must be untrue: and in the 
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^ stances it is impossible for the Court to place 
any reliance on Khanu’s evidence. We are 
therefore left with the other prosecution wit- 
nesses who are admittedly all inter-related 
and therefore by no means disinterested. 
Having regard to the discovery by the Sub- 
Inspector of blood-stains on the open ground, 
it certainly would seem that the learned 
Sessions Judge was right in holding that the 
prosecution witnesses cannot now be relied 
on in stating that the fight took place as a 
result of an attack by the accused inside 
Sardara’s haveli. It would appear, as found 
by the learned Sessions Judge, that the pro- 
secution party themselves went out to meet 
the accused’s party and that a free fight 
took place on the open ground outside. 

There is no doubt that the six accused 
were present in the fight. The only real 
question that remains for determination is 
whether the accused can succeed in their 
plea that they acted in the exercise of the 
right of private defence. Having regard to 
the fact that all the prosecution witnesses 
are interested and as proved by their con- 
tradictions and exaggerations not altogether 
reliable, we have to rely on circumstantial 
evidence for deciding who were the aggres- 
sors and whether the plea of self-defence is 
c sustainable. As already stated, this is a case 
of five persons on the complainants’ side 
versus six on the accused’s side. There is no 
doubt that the complainants* party came 
off very much second best. All five of them 
were injured and one, Ahmad, received very 
serious head injuries, both contused and in- 
cised, as a result of which he died of fracture 
of the skull. On the accused’s side, only two 
had injuries of which any notice need be 
taken, Malla and Mathela. Each bore incised 
injuries but they are not serious. The ex- 
planation given by the prosecution is that 
in the course of the fight one of the prosecu- 
^ tion witnesses picked up a spade and used 
it to defend himself against the onslaught 
of the accused. It would certainly appear 
that if, as we must assume, the complain- 
ants’ party went out to meet the accused’s 
party on open ground, they must have been 
very much at a disadvantage in the way of 
arms, otherwise they would have rendered 
a better account of themselves in the fight* 
I would therefore accept the facts as found 
by the learned Sessions Judge that the 
^accused’s party were, armed with ehavis and 
and that the complainants’ party, 
for the spad;^, which was produced by 
tbd of 


circumstances coupled with the fact that the ^ 
refusal of Yusuf, one of the complainants’ 
party, to allow the accused’s party, to join 
them in a huqqa would be irritating to the 
accused and would therefore provide them 
with a motive for starting the fight, satisfy 
me that the accused’s party were the ag- 
gressors. 

It is however not possible to avoid the 
conclusion in this case that the prosecution 
witnesses have not told the whole truth and 
are certainly guilty of exaggerating the case 
against the accused. Moreover, they them- 
selves were obviously ready and willing to » 
fight and as found by the learned Sessions 
Judge did not wait to be attacked but went 
out to meet the accused. In these circum- 
stances, I hold that while the accused have 
been rightly convicted under ss. 826 and 148 
read with S. 149, the sentences awarded by the 
learned Sessions Judge are excessive. I see 
no reason to distinguish between the case of 
Taju who was given seven years’ rigorous 
imprisonment and the other accused who 
were . given ten years. I would reduce the 
sentences of all the accused to five years’ 
rigorous imprisonment under S. 326 read 
with s. 149 and maintain the sentence of two 
years under s. 148. The sentences will run 
concurrently. The result would be that each ^ 
of the accused will undergo rigorous impri- 
sonment for five years. Otherwise, the appeal 
is dismissed, 

G.N./r.k. Order accordingly. 

A* 1. B. (29) 1942 Lahore 42 

Young C. J. and Sale J. 

Mt. Bam Bahhi — 

Defendant — Appellant 

V. 

Peoples Bank of Northern India, Ltd. 
Gujrat ( in Liquidation) through 
Official Liquidator, Plaintiff and % 
another, Defendant — Bespondents. 

Letters Patent Appeal No. 99 of 1940, Decided 
on 4th July 1941, from decree of Din Mohammad J. 
in S. A. No. 1821 of 1939, D/- 29th Eebruary 1940. 

(a) Will — Construction — Precedents — Ab- 
solute estate — In construing whether will con- 
fers absolute estate precedents may be referred 
fPer Din Mohammad JJ, . 

No doubt it is dangerous to construe the words of 
one will by construction of more or less similar 
words in a different will, Which was adopted by a 
Court in another case, but the precedents , cannot 
be ruled out of consideration altogether i» order to 
determine whether, in the ciroums|ances of a parti- 
cular case, it could be safely held that ah absolute 
eslhts' whs conferred u^n the dev^eer f 22)? A.I.R. 
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(b) Hindu law — Widow — Life estate — . 
^ Widow enjoying life estate though treated as 

owner, still her estate is never more than that 
of widow's estate — Widow’s estate — Nature 
of fPer Din Mohammad JJ. 

A Hindu widow, although enjoying a mere life 
estate, is treated as an owner so long as she re- 
mains in possession of the property, but, in spite 
of this, her estate is never more than that of a 
widow’s'estate limited in particular respects. Her 
right is of the nature of a right of property; her 
possession is that of owner ; her powers in that 
character are, however, limited; but, so long as she 
is alive no one has any vested interest in the suc- 
cession : (*16) 3 A, I. B. 1916 P. C. 117, Bel. on. 

[P 44p] 

(c) Civil P, C. (1908), S. 100 — Intention is 
^ question of fact — But legal inference as to 

intention from document of title is question of 
law fPer Din Mohammad J,). 

It is true that ordinarily the question of inten- 
tion is a question of fact but when the question of 
the interpretation of a document of title is at the 
same time concerned, it is always a question of lav/ 
to determine what legal inference can be deduced 
from the contents of the document taken as a whole, 

[P 45a, 6] 

(d) Hindu law— Will — Construction— Widow 
— Absolute estate held not conferred (Per 
Division Bench.) » 

The paramount intention of the testator must be 
determined from a reading of the will as a whole ; 
(’29) 16 A. I. E. 1929 P. C. 283 and {’22) 9 A. I. B. 
1922 P. 0. 63, Beh on ; (*30) 17 A.LB. 1930 Lah. 
696 and (*40) 27 AJ.B. 1940 P,C, 70, Bef. [P 466] 

The use of the word malik (owner) in a will must 
always be interpreted in relation to the context and 
in particular cases the circumstances or context 
may be sujQScient to show that absolute estate was 
not intended : ('22) 9 A. I. B. 1922 P. G. 193, Bel. 
(m, [P 46a, 6] 

A will made by a Hindu testator devised his pro- 
perty in the following words : “On my death my 
wife will be an owner and possessor like myself of 
the entire moveable and immovable property owned 
by me. During her lifetime my children will have 
no connexion with my property whatever, and she 
will be at liberty to manage it in any manner she 
likes. My wife, however, shall have no right to 
alienate my property without any legal necessity;” 

Meld that the testator’s intention was to confer a 
life estate on his wife since her power of alienation 
was expressly taken away by the testator and the 
will provided for the disposition of the property 
after his wife’s death : ('22) 9 A. I. E, 1922 P. C. 
63, Bel. on ; 30 AIL 84 (P.O.); (*29) 16 A,I.B. 1929 
P.O. 283 and (’33) 20 AJ.B. 1933 Lah. 365, Disting.; 
Case law ref. [P 46c,e3 

(e) Appeal— Letters Patent— Point of law not 
taken before Single Judge (Per Dwiston Bench.). 

A contention based on a point of law which can- 
not be concluded by any admission which may have 
been made before the Single Judge can be raised in 
Letters Patent appeal. [P 46p] 

(0 Hindu law— Alienatiott-^Limited owner— 
Principles^ governing right of alienation for 
necessity do not apply to legatee whose title 
4epends on terms of will fPet DiviMm Bench}. . 


The principles of Hindu law governing the right 
of a limited owner to alienate for legal necessity do ^ 
not apply to the case of a legatee whose title de- 
pends on the terms of a will. Consequently, the 
alienation by a widow which is directly contrary to 
the devolution of the ijroperty provided by the will 
of her husband under which she holds the estate is 
not merely voidable but void : (’21) 8 A.LB. 1921 
Bom. 413, Bef. [P Wi; P 47a3 

Barhat Ali — for Appellant. 

Bhagwat Dyal — for Bespondent (Plaintiff), 

8. A. No. 1821 of 1939 

Din Mohammad J. — This appeal has 
arisen in the following circumstances. On 
20th July 1910, Ladha Ram bequeathed the 
whole of his property to his wdfe, Mt. Mathra , 
Devi. The material portions of the will read 
as follows : I 

(1) So long as I am alive, I shall remain in 
possession of the property as an owner and on my 
death my wife, Mt. Mathra Devi, will be an owner 
and possessor like myself of tbe entire moveable 
and immovable property owned by me. 

(2) During her lifetime my children will have no 
connexion with my property whatever, and she 
will be at liberty to manage it in any manner she 
likes. 

(3) The shop will be managed as before by my 
wife, Mt. Mathra Devi. If any of my sons prove 
disobedient to my wife or turn out immoral, my 
wife like myself will be authorised to disinherit 
them. 

(4) During her lifetime none of my sons will be 
entitled to interfere with the management of my 
property. 

(6) My wife, however, shall have no right to « 
alienate my property without any legal necessity, 

(6) Chuni Lai and Mt. Durga Devi are not 
married and my wife will perform their marriages 
out of the property held by her. If she predeceases 
them, Bs. 1000 will be kept apart for the marriage 
of each of them and will be a charge on my pro. 
perty. The rest of the property will be equally 
divided among my three sons. 

(7) If both (Chuni Lai and Mt, Durga Devi) are 
married during the lifetime of my wife, tbe whole 
of my property will be divided equally among my 
three sons. 

Musammafc Mathra Devi remained in 
possession of the property under the will. 
On 16th August 1935, she bequeathed the shop 
in dispute along with some other property ^ 
to Mt. Ram Rakhi, the wife of her son, Mela ^ 
Earn. In 1937, Mt. Mathra Devi died and, 
on 27th January 1938, the present suit was 
instituted for a declaration that the shop in 
question was attachable in the execution of 
the plaintiff’s decree against Mela Bam. 
Both the Courts below came to the conclu- 
sion that inasmuch as by the will of 19X0 
absolute estate had been conferred upon Mt. 
Mathra Devi, her will in favour of Mi Ram 
Rakhi was legally valid and consequently, 
Mela Ram had no right, title or interest in 
the shop in suii Hence appeal 

Coun^l for the appellant intends 
the language of the wiE 3l4 not confer 



4:4 Lahore Bam Bakhi v. Peoples Bank, N. I. (Din Mohammad J.) A, L B. 


lute estate on Mt. Matlira Devi and argues 
that the use of the word ‘malik’ does not help 
her in any manner, inasmuch as her power 
of alienation was expressly taken away by 
the testator. In support of his contention, 
he relies on certain authorities which no 
doubt support him. In 6 1. C. 141,^ a Division 
Bench of the Calcutta High Court in a case 
similar to the one before me remarked that 
when power of alienation was restricted the 
use of the words “owner and possessor like 
the testator” did not confer absolute- estate 
on the devisee. In 90 I. C, 757,^ where a 
devisee was made “malik mukammal” but 
it was provided at the same time that she 
& would not be authorised to alienate the pro. 
perty except in case of necessity, it was 
remarked that only a limited estate was 
conferred upon the devisee. In 71 1. C. 748,^ 
the use of the word ‘malik’ alone was not 
considered enough and it was held that the 
surrounding context should always be con- 
sidered to find out whether the estate was in 
any way limited or not. In 120 I. 0. 387,^ 
the devisee was made a “malik mustaqil” 
but no powers of transfer to strangers were 
conferred upon her and it was further pro- 
vided that the ownership would devolve upon 
her legal heirs generation after generation. 
c It was held that in these circumstances it 
was only a limited estate that was conferred 
upon the devisee. In A. I. E. 1922 P. C. 193,® 
it was remarked by their Lordships of the 
Privy Council that the term ‘malik’ did not 
necessarily connote an absolute owner. In 
41 Bom 70,® ownership was restricted by the 
condition that alienation -was not authorised. 
It is true, as remarked by their Lordships 
of the Privy Council in l Pat. 305^ at p. 311, 
that 

it is always dangerous to construe tke words of one 
will by the construction of more or less similar 
words in a difierent will, wliicli was adopted by a 
Court in another case, 

d X, (’10) 6 I. C. 141 ; 12 C.L.J. 391, Kandarpa Nath 
Ghosh Y. Jogendra Nath Bose, 

2. (’26) IS A. I. B. 1926 Pat. 76 : 90 1. C. 757 : 7 
P. L. T, 310, Mt. Sheo Dani Kaur v. Kamji 
Upadhya, 

3. (’23) 10 AXB. 1923 Lah. 304; 71 1. C. 748, Bam 
Kishen v. Mt. Bhagerthi, 

4. (’29) 16 A. I. B. 1929 Oudh 193 : 120 1. C. 387 : 
4 Luck. 452 ; 6 O. W. N. 169, Hanuman Sahu v* 

'Mt; Abbas! Bandibibh , . ! 

5. (’22) 9 AiLE;i922 P. 0. 193 : 65 L C. 974 : 49 
L A. 1 : 46 Bom 153 (P., 0.), Bhaidas Shivdas v. 

' 'Bai^hulab. ‘ 

, 3 A. I. B. W iBibijai XOl,: 38 1. C. 9 : 41 

18 Bops.: 943, 'Bki^e.-B’^uza v,, 

V/’''|;cj|<^3i,3'oaquim,Serpe^. 

a. i; b.'1922B;;c. m: tm j::c. m •. 49 
^ t ■ m (E, , 


but the authorities referred to above cannot 
he ruled out of consideration altogether in ^ 
order to determine whether, in the circum- 
stances of the present case, it could be safely 
held that an absolute estate was conferred 
upon the devisee. In the Privy Council case 
referred to above their Lordships further 
remarked at p. 315 as follows : 

The term malik, when used, in a will or other 
document, as descriptive of the position which a 
devisee or donee is intended to hold, has been held 
apt to describe an owner possessed of full proprie- 
tary rights, including a full right of alienation, 
unless there is something in the context or in the 
surrounding circumstances to indicate that such 
full proprietary rights were not intended to be con- 
ferred. But the meaning of every word in an Indian 
will must always depend upon the setting in which £ 
it is placed, the subject to which it is related and 
the locality of the testator from which it may 
receive its true shade of meaning. 

Applying the principle enunciated above 
to the will now before me, I do not feel any 
hesitation in holding that the testator in 
spite of giving plenary powers to Mt. Mathra 
Devi to manage the estate in any manner 
she liked did not intend to invest her with 
full rights of ownership, and it w^as for this 
reason that he expressly laid it down in the 
will that, except for legal necessity, she will 
have no righb to alienate the property. It is 
well-known that a Hindu widow, although 
enjoying a mere life estate, is treated as an ^ 
owner so long as she remains in possession 
of the property, but, in spite of this, her 
estate is never more than that of a widow’s 
estate limited in particular respects. The 
nature of the widow’s estate has been des- 
cribed by their Lordships of the Privy 
Council in a case reported in 39 Mad 684® at 
p. 637 in the following terms : 

Her right is of the nature of a right of property; 
her possession is that of owner; her powers in that 
character are, however, limited ; but to use the 
familiar language of Mayne’s Hindu Law, para. 625, 
page 870, so long as she is alive no one has any 
vested interest in the succession. 

Counsel for the respondent, on the other h 
hand, relies on 30 ALL. 84,® 4 Luck. 483,^® and 
14 Lah. 485,^^ but, in my view, these autho- 
rities are all distinguishable on their facts. 

In 30 ALL. 84,® no restriction was placed on 
the power of the devisees to alienate the 

87(’16) 3 A.I B. 1916 P. 0. 117 ; 37 I 0. 161 ; 43 
-I. A. 207 : 39 Mad 634 (P. C.), Janaki Ammal V4 
Narayanasamx Aiyar. 

9. (’08) 30 All. 84,: 5 A.L.I. 67: 35 1. A, 

Surajmani v. Babi Nath Ojha. , > \ ' V 

10. (’29) 16 A.I.B. 1929 P. C. 283 : 12?! t O: 641: 

56 I. A. 372 : 4 Luck 483 (B. G.J, BhjgMnath 
Pa^tSad Singh v. Deputy OamrnissibniCTBaxitAbgarh., 

%U (^33) 20 AXB. 1933 Lah,.365 ? >44 1. Ot 
,/14' Lah.i465 34', Pk L, B', v. Mt* ' 

' f-,., ',v if .r 1 ‘ ■ . 
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police reached the spot soon after the report was 
Sade and they arrested the appellant who was 
wearing blood-stained clothes and who produced in 
the course of the investigation a hatchet stained 
with human blood. The case was sent up to the 
Court of the Committing Magistrate within a few 
days and Mt, Hussain Bi gave evidence as an eye- 
witness and Mohammad Wall, the father of the 
deceased, supported the first information report 
which he had made. When the case was tried by 
the learned Sessions') Judge, however, both the sister 
of the deceased, Mt. Hussain Bi, and her father 
Mohammad Wali went back on their statements 
before the Committing Magistrate and these were 
duly transferred under S. 288, Criminal P. C. It 
must he remembered that the appellant himself is 
closely related to his deceased wife’s relations. The 
appellant being thus a member of the family, his 
h act in killing an unchaste wife does not appear to 
have alienated the father of this wife. This appears 
to me to be a reasonable explanation for the sister 
and the father of the deceased changing their state- 
ments. Before the Sessions Judge, Mt. Hussain Bi 
stated that she and her father were beaten by the 
police and were forced to make statements against 
the appellant. There is nothing on the record to 
support or substantiate this assertion and as re- 
marked by the learned Sessions Judge it is unlikely 
that the Committing Magistrate who examined 
these witnesses soon after the occurrence would have 
failed to notice injuries if any had been indicted by 
the police on these witnesses- Mohammad Wali 
himself does not. say that he was beaten. His state- 
ment is that he was merely threatened and to this 
extent he contradicts his daughter. Mohammad Wali 
,0 has stated before the Sessions Judge that he did 
not learn at the spot whether his daughter Mt. 
Hussain Bi had witnessed the murder with her own 
eyes. He says that he was forced by the Sub-Inspec- 
tor that he should make a statement in terms of the 
report made by him. The story now put forward by 
this witness that the police recorded a false report 
appears to be utterly absurd. This story is falsified 
by the statement that after having recorded this 
false report the police insisted on securing the wit- 
nesses thumb-impression after it had been read over 
to him. If a witness could be threatened into 
thumb marking a false report, I cannot see what 
necessity there was to read out this false report to 
him, because it was equally easy if not easier to get 
him to sign a report the contents of which he did 
not know. It is inconceivable therefore that the 
witness would have consented falsely to mention an 
innocent person as the murderer particularly when 
that person was his own son-in-law and was other- 
wi|e related to him* 


Learned counsel for the appellant raised the legal 
objection that the statement made by a witness 
before the Committing Magistrate should have been 
specifically put to hiih before that statement could 


be used in evidence. He placed reliance on an old 
decision of the Allahabad High Court reported as 
7 All. in which a learned Judge observed that 
a Judge was bound to put to the witness whom he 
proposed to contradict by his statement made before 
a Committing Magistrate the whole or such portions 
-of %is deposition sb 4^ afiord the witness an 
; opportunity ol explainin|^ the meaning of his de- 
pc^itloia or denying ,tW he had made any such 
, !' >«|fedier!aent* fi^hls decision 'appears to me to lay down*, 
; , taw* Section. 118^, Criminal fv'C.t makes. 


evidence for all purposes. The discretion is given ^ 
to the Sessions ' Judge to transfer the statement 
made before a Committing Magistrate to his own 
record. Once he has done so, the evidence before 
the Committing Magistrate is as good as that re- 
corded by himself and is useable for all purposes. 
Stress was laid on the words appearing in this 
section “be treated as evidence in the case for all 
purposes subject to the provisions of the Evidence 
Act.** The words “subject to the provisions of the 
Evidence Act” were explained by their Lordships of 
the Privy Council in A. I. R. 1937 P. 0. 119.2 It 
was observed there that the words “subject to the 
provisions of the Evidence Act” appearing in S. 288, 
Criminal P. C., cannot be read so as to limit the 
purpose for which the deposition may be used. 
Their Lordships went on to say that it could not be 
maintained that the deposition, when admitted 
under S. 288, could only be used for the purpose of f 
cross-examination within the provisions of S. 155, 
Evidence Act, in view of the express provision of 
S. 288 of the Code, that is, that it is to be treated 
as evidence in the case for all purposes. There are 
observations in a case reported in A.I.R. 1930 Pat. 
338S to the effect that S. 145, Evidence Act, governs 
the position and that depositions taken before a ' 
Committing Magistrate, which contradict the evi- 
dence given in the Sessions Court, cannot be put in 
without putting to the witness portions of the state- 
ment with which it is sought to contradict the 
witness. These observations appear to me to be in 
direct oonfiict with the decision of their Lordships 
of the Privy Council cited, above and must therefore 
be deemed to lay down an erroneous principle of 
law. It is true that their Lordships of the Privy 
Council were referring to S. 155, Evidence Act, but 
as I read the two provisions, S. 145 appears to me 
to be included in S. 155, Evidence Act, Section 145, 
Evidence Act, enables a witness to be cross-examin- 
ed and contradicted with reference to previous 
statements made by him. This is one method of im- 
peaching the credit of a witness. Section 155 deals 
generally with the impeaching of the credit of a 
witness and enumerates different methods of con- 
tradicting a witness. One of the methods mentioned 
in S. 155 of impeaching the credit of a witness is 
by proof of former statements inconsistent with any 
part of his evidence which is liable to be contradic- 
ted and in this sense the whole of the ground 
covered by S. 145 is included in S. 155, Evidence 
Act. In view of the clear decision of their Lordships 
of the Privy Council it is hardly necessary to dis- 
cuss the matter further, except that reference may 
be made to a decision by a Division Bench reported ^ 
in 28 All. 683,4 where Aikman J. expressed Ms 
strong disapproval .of the decision of Straight J,, 
in 7 All. 862f in the following terms : • 

“I am glad to have had an opportunity of expres- 
sing my dissent from the dictum in 7 All. 862,1 
referred to, as to the correctness of which I have 
for many years entertained the strongest doubt.” 

It has been laid down in 3 Lab. 144,6 that a Ses-f 
sions Judge has an absolute discretion to allow thel 


2. {’87> 24 A. L B. 1937 P. C. 119 ; 167 L C. 790 ; 
38 Or.L. J. 498 : 64 I. A. 148 : I.L.R.: (1937) Bom, 
711 (P,0.), Pakira v. Emperor. 

(*80) 17 A. I. B. 1930 Pat. 338 : 129 1. G. 636 : 


.32 Gr. L, 438 i 12,P. L. T. 239, Hanhrs Mahtqht 
y. Emperor*' , ■ ' ‘ 

4, (*06) 28 All. 683 j'iOr. L, J. 61 : IW 
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^ etatement of a witness to be transferred. Once a 
a statement has been transferred, then, as I hare 
stated already, the statement is evidence for all 
purposes without limitation. The use and value of 
^en statements was considered exhanstivelv bv 
Plowden J., in 51 P. B. Or. 1837.8 When there are 
two statements of a witness on the record which are 
contradictory of each other, it is a matter for tho 
Judge deciding the case to make up his mind which 
of these statements he will act upon because either 
IS substantive evidence. As pointed out by Sir 
Meredyth Plowden ; 

For the credit to be given to the statements, 
made or proved in accordance with law at a trial, of 
a particular witness, or of several witnesses, is a 
matter not regulated by rules of evidence or of pro- 
oedure, but by the working of the reasoning faculty 
of each individual person who brings his mind to 
'o hear upon these statements for the purpose of 
determining whether he does or does not believe the 
facts stated with sufficient certainty to regard them 
as proved. The exercise of individual judgment in a 
particular ease upon the evidence given in that ease 
is not governed by rules of evidence or procedure, 
but is guided by experience, by observation of the 
demeanour of witnesses, by the observations of the 
Judge in his summing up and by other considera- 
tions, not regulated by Acts of the Legislature/^ 

It appears to me to be certain in this case that 
Mt. Hussain Bi, who was at a short distance from 
her sister when that sister was attacked, must have 
heard the cries of her sister and therefore must 
have been able to identify the assailant. The time 
was broad daylight, the distance was small and the 
assailant was previously known to her. She would 
certainly not have implicated Sarwar appellant if 
she had not actually seen him committing the 
assault. She would not have mentioned Sarwar as 
the assailant to her father if in fact her statement 
was not true and her father would not have impli- 
cated his son-in-law in the first information report 
if , Hussain Bi had not given him the information as 
an eye-witness. It appears to me, therefore, that 
the statement of Mt. Hussain Bi before the Com- 
mitting Magistrate is true and is in itself sufficient 
for founding a conviction on. 

Apart from the statement of Mt. Hussain Bi, 
however, we have the statement of Hukara Dad 
who says that he saw the appellant running away 
with a hatchet in his hand. The only objection to 
the statement of Hukam Dad is that he was not 
mentioned in the first information report. But 
^ Hukam Dad may well not have been seen by Mt* 
Hussain Bi and therefore the fact that he saw the 
appellant running away was, probably not known to 
Mohammad Wall when he went to make the first 
Information report Beyond this, there is the pro- 
duction by the appellant of a blood-stained hatchet 
and the fact that he was wearing blood-stained 
cioldies '^hea arrested. It appears to therefore, 
that an ofi'ence of murder is proved beyond all rea- 
sonable doubt against the appellant and he has 
therefore been rightly convicted and sentenced. I 
would accordingly reject his appeal. 

BLACKER J[i I agree* 

C.N./B.K* rejsokd^ 

(»87) fix P. B. Cr* 1887, Umar r» Emprm 
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Abdul Rashid and Muhammad 
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Bam and others 


^ BafmidanU — 

Apt^ellanis 

Niadar and others, Plfiinti/fB and 
another^ Defmdmit BespemdmUs* 

Letters Patent Appeal No. 21 of 11)40, Decided 
on 20th May 1942, referred by Dalip Singh and 
Sale JJ., D/. 6fch February 1042* 

(a) Practice— New plea— Full Bench— Bench j 
in Letters Patent appeal referring case to Full 
Bench— Plea that suit In civil Court was barred 
by res judicata by virtue of decision of revenue 
Court held did not involve question of |urisdk- 
tion and should not be allowed to be raised for 
first time before Full Bench fPer Full Bench). 

The Bench in Letters Patent Appeal referred the 
case to the Full Bench. The plea that the suit in 
the civil Court was barred by res judicata by virtue 
of the decision of the revenue Court was not raised 
before tho Letters Patent Bench nor before the 
single Bench nor was it raised in the trial Court or 
the lower appelbite Court : 

Held that the point was not a question of juris- 
diction and should not be allowed to be raised before 
the Full Bench. 219 0 1] 

C* P. C. ^ i 

f 40) Chltaley, Ss. 100 & 101, N, 61, Ft, 4. 

i*41) Mulla, Page 674, Hote **Plea which may be 
taken |or the first time in Bpecial appeal.’* 

(b) Punjab Tenancy Act (16 of 1887), S. 4 (5) 
— Word “holds’* In S*4 ($) — Meaning of (Per 
Full Bench). 

The word ‘‘holds” in S. 4 (6) does not include a 
mere “right to hold” but means “actually or con- 
structively” holds: 44 F.B. 1891 (F.B.) and 45 F.B, 
1891 (F.B.), Approved. [P 220 C 3 ; F 222 C IJ 

(c) Punjab Tenancy Act (16 of 1887>, S* 77(3) 
Words “dispute or matter”— Scope fPer J>aUp 
Singh J.). 

The words “dispute or matter” in B. 77 (3) must 
be read as qualified by the v^urds “with respect to 
which any such suit niight be instituted.** } 

[F 222 Cl] 

(d) Punjab Tenancy Act (16 of 1887), S.77 (3) 

-..-Word “such” appears f» 3. 77 (3j in original 
gazette but is omitted in Punjab Record — 
Gaaetie must have precedence aince it dealt 
with Act of Central Legislature and must be 
presumed to be correct under Evidence Act (Per 
Ftidl Bemh)^ ' / v :■ 

The word “such** appears in S* 77 (3) in tlie od* 
ghial Gasetta of India dated 24th September 1^7 
but does not occur la the Punjab Beaord 
the Acts are printed* The Gazette mpti bhvi pte* 
codecs over the Punjab Record since it t4lh 
‘ an Act of the Oeukal Legislature imd muil. 'hi pm* 
Eumed 'to M o&rM under the^KvPeM A'4* 

22,2 011 

‘■‘(eV Punjab Tenancy Act (It, el, '1^7), 8*77 (3) 
{« and S* 77'(3)i FrovCto'f I)— and appllca^ ■ 
of S* 77 (3) (d>— beoupancy 


' 1942 L/28 &29 
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ovkt of possession to recover possession Irom 
his landlord of land ol which he claims to be 
occupancy tenant — Suit does not fall under 
S. 77 (3) (d) and is cognizable by civil Court — 
S, 77(3)> Proviso (1) does not apply— Civil Court 
can try question whether occupancy right has 
been extinguished by abandonment: (*22) 9 A.I.B. 
1922 Lab. 33 ; (’26) 13 A. I. B. 1926 Lab. 128 and 
{’26) 18 AJ.B. 1926 Lah. 388, Impliedly omrruled 
fPer S'ull Bench), 

Section 77 (3) (d) contemplates suits either by a 
tenant, that is, a person, who claims to be a tenant 
and is a tenant, to establish a claim to a right of 
occupancy, or by a landlord, that is, a person, who 
claims, or is admitted to be, or is found to be the 
landlord, to prove that a person admitted to be a 
tenant has not aright of occupancy. Section 77 (3) (d) 
applies only when the relationship of landlord and 
tenant is admitted and the nature of the tenancy 
alone is in dispute : (’31) 18 A.I.B. 1931 Lah. 362, 
Approved, [P 221 C 2] 

A suit by an occupancy tenant who is out of pos- 
session to recover possession from his landlord of 
the land to which he claims the occupancy rights 
does not fall within S. 77 (3) (d) because it is not a 
suit by a **tenant” to establish a claim to a right of 
occupancy and therefore is initially within the juris- 
diction of the civil Court : 9 P.E. 1888 (F. B.); 44 
RE. 1891 (F.B.); 45 P. B. 1891 (F.B.) and (’27) 14 
A. I. B. 1927 Lah, 452 (F.B.), Approved ; (’38) 25 
A.I.B. 1938 P. G. 219, Disting. [P 219 0 1 ; 

P 223 C 1] 

In such a suit the civil Court is not precluded by 
reason of S. 77 (3), Proviso (1) from trying the ques- 
tion raised by the defendant that the occupancy 
right has been extinguished by abandonment be- 
cause the suit as filed by the tenant does not come 
within S. 77 (3) (d) and if it were brought by the 
defendant landlord against the plaintifi tenant on 
the plea of abandonment it would noifbe within 
S. 77 {3) (d) because the landlord would not be ad- 
mitting the plalntifi tenant to be a tenant in the 
hypothetical suit : (’22) 9 A. 1. B. 1922 Lah. 33 ; 
<’26) 13 A. L B. 1926 Lah, 128 and (’26) 13 
A. I. E. 1926 Lah. 338, Impliedly overruled. 

[P219 0 1;P223C1] 
(I) Jurisdiction — For determining question of 
jurisdiction nature of suit must be decided on 
basis of averments in plaint and not on basis of 
defence fPer BMde arid Teh Chand JJ.J. 

The nature of a suit for the purpose of determin- 
ing jurisdiction has to be decided on the basis of 
the averments in the plaint and not on the basis of 
any defence that may be taken up, [p 223 C 2] 
C* P C. 

C40) CMtaley, S. 9. N. 7, Pt. 2, 

(g) Punjab Tenancy Act (16 of 1887), S. 77 
(3), Proviso (1) — Word ‘‘matter” in proviso — 
Meaning of— Object of proviso — Proviso must 
be read with S. 77 (3) fPer BUde J,), 

The word “matter” in S. 77 (8), Proviso (1) is 
more comprehensive than the word “dispute,” A 
matter on whto i(^e parties are “at issue” may be 
described as a **tispute”, but when the parties are 
not at issue, .matter n^uld only be desi^ibed as a 
“Wtter”, Theqhliset^thepWfe^ 

■ the parties are or 'mt Issue On a particular 

matter, if the i£eh that it can only be 

1 and determined %a>evenue Cburf and if a 
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sion of a party. The proviso must obviously be read’ 
with S. 77(3). [P 225C2]. 

(h) Punjab Tenancy Act (16 of 1887), S. 77 

(3) —Words ‘‘no other Court such suit 

might be instituted” in S, 77 (3) — Scope fPer 
Bhide J,). 

The words “no other Court shall take cognizance 
of any dispute or matter with respect to which any 
such suit might be instituted” in S, 77 (3) are com- 
prehensive enough to include disputes or matters, 
whether they are raised in the averments in the 
plaint or arise out of the pleas of the defendants. If 
they are raised in the plaint, the suit would not be 
initially cognizable by a civil Court. But, if they 
arise out of the pleas of the defendants, the suit 
may be initially cognizable by a civil Court, but 
would cease to be so when the Court finds that 
there is a dispute or matter with respect to which a 
suit falling within one of the clauses of S. 77 (3)- 
could be instituted. [P 225 0 2] 

(0 Interpretation of statutes — Act restricting 
civil Court’s jurisdiction ought to be construed 
strictly fPer Full Bench,), 

An enactment which restricts the jurisdiction ol 
civil Courts ought to be construed strictly. 

tP 227 0 11 

C P, C. — 

(’40) Ohitaley, Preamble N. 7, Pt. 33. 

(j) Punjab Tenancy Act (16 of 1887), S. 77 
(^) (d) — Applicability fPer Bhide J ,), 
in order to see whether S. 77 (3) (d) applies to 
the circumstances of a case, it is necessary to see 
whether all its requirements are fulfilled. It is, 
therefore, necessary to consider not only the nature' 
of the dispute, but also the status of the parties as 
mentioned therein. Unless it is shown in any parti- 
cular case that there is a “matter” to be decided 
with respect to which one or the other party could’ 
institute a suit which would be cognizable by a 
revenue Court only, the jurisdiction of the civil 
Courts will not be ousted. [P 227 C 1, 2], 

Qabul Chand Mital — for Appellants. 

Lala Achhru Bam — for Eespondents. 

DALIP SINGH J The facts of this case are- 

stated in the referring order, dated 6th February 
1942, and may be briefly recapitulated here for 
clearness. The present defendants, the landlords of 
the land in dispute, were sued in the revenue Courts 
by the present plaintifis, who alleged themselves to 
be occupancy tenants, on the ground that the occu- 
pancy tenants, the plaintiSs, had put the defen- 
dants, the landlords, Into possession of the land as 
tenants-at-will but they had refused to pay rent and 
therefore should be ejected. The present defendants, 
the landlords, took the plea that they never have 
been tenants and they had entered upon the land 
because the plaintifls had abandoned their rights of 
occupancy which had become extinguished hy reason 
of this abandonment. This plea was upheld by the. 
revenue Court which decided that the piaintifls’^, 
rights of occupancy, which otherwise had been estab- 
lished and would have esdsted, had been extinguished; 
by abandonment. Thereafter the plaintiffs brought' 
the present suit in a civil Court for possession of the,: 
land on the ground they v^^e its oocupteey 
tenants and the laindlords who were in po^seton 
were merely trespassers thereon, The trial 
held that the plaintifis weee the oocupah^^' tefmts 
originally, that it was hot proved that they had ever 
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^ pl&iint for prBsentatioii to the revenue Court. On 
appeal, the learned Senior Sub-Judge upheld the 
^dmgs^ of the trial Court on the merits but upset 
the decision as regards jurisdiction and, therefore, 
accept^ the appeal and decreed the suit for posses- 
?? appeal to this Court, the learned Judge in 
Single Bench held that the civil Courts had Juris- 
diction to try this suit. He gave no decision on the 
• question "whether the decision of the revenue Court 
was res judicata or not. He, therefore, dismissed the 
appeal. Prom that order the matter went to the 
Ijetters Patent Bench which refused, for reasons 
given in the referring order, to allow the defendant- 
appellants to raise the question of res judicata. On 
the question of jurisdiction, however, it referred two 
questions to a Pull Beach which are formulated as 
follows : 

“(1) Is a suit by a dispossessed occupancy tenant to 
h (recover possession from his landlord of the land to 
whiph he claims the occupancy rights initially with- 
dn the jurisdiction of the civil Court or not 9 

(2) Even if the first question be answered in the 
affirmative, is the civil Court precluded from trying 
the question whether the occupancy right has been 
extinguished by abandonment by reason of proviso (1) 
to S. 77 (3), Punjab Tenancy Act?** 

The referring order pointed out that the first 
question involved a reconsideration of the PuU 
•Bench ruling reported in 9 Lah. 38^ and, therefore, 
the Judges to constitute the present Puli Bench 
should be at least five, if not more. The present Pull 
Bench was constituted for the purpose of trying the 
two questions referred. Before proceeding to deal 
with the questions I may point out two things; The 
learned counsel for the appellants now wished to 
^ raise another point, namely, that such a suit 
not competent after the decision of the revenue 
Courts on the subject. This point was never raised 
by him at any stage previously, neither before the 
Single Bench nor before the Letters Patent Bench, 
nor does it appear to havh been raised in the trial 
Court or in the lower appellate Court. Por this 
reason, the Pull Bench decided that he should not 
be allowed to raise this point, I shall however have 
occasion to refer to the point really involved, though 
not in the form in which it was sought to be put by 
the learned counsel for the appellants. Secondly, 
I have to point out that the word “dispossessed** in 
the first question formulated was merely used in its 
general sense of “out of possession.** There was no 
endeavour to make any distinction between dispos- 
session which was unlawful and dispossession which 
was lawful or made in due course of law. The ques- 
^ tion was intended to cover both classes of oases, it 
being assumed merely that the plaintifis seeking to 
recover possession were out of possession, whether 
actual or constructive. The reason for referring the 
second quesidon was that the reasoning given in the 
Pull Bench decision, 9 Lah. 38,^ proceed on difie- 
rent lines in the various judgments in that oaseand 
it. was not clear . whether the reasoning of aE the 
Judges was equally reconcilable and what the deci- 
sion was on the second question, Speaking for my- 
self, as I also was one of the Judges in 9 Lah. 88,* 
I may say with ail respect to the other Judges that 
my judgment clearly involved by its reasoning the 
decision that the olvE Oourt was 4*3*1* precluded from 
trying the question of the existence of the occupancy 
rights by reason of proviso^fl) to B» *Z7 (3)# On ih® 
other hand, the reasoning of the oth®*? Ij^med 
Judges seems to imply that the civil Court might be 

1; (*27) id 1927 L&h 439 i lOd I; 0. d07 t 9 

L4h, 88 : 29 F.L.B, 489 (P.B,)* Cheta v, Baija# 


precluded from trying this question though aO that 
was held generally was that If a question arose ^ 
which by reason of the proviso had to be decided by 
a revenue Court, then the whole ease would have to 
be sent to the revenue Court. Having thus cleared 
the ground, I now pass on to consider the points 
actually referred and 1 shall fonsider the first ques- 
tion formulated first. The question was really con- 
sidered for the first time, so far as I am aware, in 
a PuU Bench decision reported in 9 P. K. XSBS,^ 
but the proviso to sab-s. ol S. 77 was inserted 
later and there haves been other changes also in the 
Act. In that case it w’as held by the Fall Bench ; 

“A suit in which the piamtiH asks to be placed 
in possession of land on the ground that he is enti- 
tled to hold such land as a tenant with a right of 
occupancy, is not one 'by a tenant to eatabilsh a 
claim to a right of occupancy* within the meaning 
of S. 45 (a) of Act 18 of IBSl, and so cognissable by f 
the revenue Courts only, but Is a suit, the jurisdic- 
tion to hear which rests with the civil Courts.** 

Tbe reasoning was that though it is essential to 
the obtaining of the relief asked for in such a case 
that plaintiff should establish his claim to a right 
of occupancy, this question of title is only raised in- 
cidentally, while the cause of action alleged by 
plaintifi is being wrongfully deprived of, or kept out 
of the cultivating possession of certain lauds, and 
the relief he asks lor Is a restoration to such posses, 
sion, a relief which only the civil Courts can give 
him. In those days the exclusive junsdiotlon con- 
ferred on the revenue Courts was not embodied, m 
it is now, in S. 77, Punjab Tenancj; Act of 1887, 
but words to tbe same efiect as in the pri^eut 
Tenancy Act were used in S. 45, Punjab Courts Act 
(18 of 1884) of those days. Nevertheless, in the 
main the situation is not difierent under th® present " 
Act and it must be taken that if this decision Is 
correct, then the same result would follow to4ay* 
But it is contended th^t certain other changes have 
taken place, in particular the definition of the word 
“ tenant’* in the Punjab Tenancy Act, in S. 4(5) and 
tbe addition in the present Act by which aucceason- 
iminterest or predeceasors-in-interest of a tenant and 
landlord are included in the definition of “tenant** 
and “landlord.** Now the definition of “tenant** In 
S. 4 (5) reads as follows : 

** ‘Tenant* means a person who holds land under 
another person, and is, or but for a special contract 
would be, liable to pay rent for that land to that 
other person.** 

“Landlord** is defined in S# 4 (6) as follows ; 

“ ‘Landlord* means apersonunder whom a tenant 
holds land, and to whom the tenant is, or but for a ^ 
special contract would be, liable to pay rent for that 
land.** 

“Tenancy** is defined in S. 4 (8) as follows ; 

“ ‘Tenancy* means a par<^l of land held by a tenant 
of a landlord under one lease or one set o! condi- 
tions.’* The next case where these definitions were 
authoritatively considered is 44 P. B, 1891,3 also a 
Full Bench case. The facts of that case were tha 
possession of land was sought against the proptlel?^ 
of the land by the alleged heirs of the deoiifled 
occupancy tenant and the question wag whither 
such a suit was o^nlnafele by a civil Ckmrt or% a 
revenue Court, A Foil Bench held that mmk a eedt 
did not fall cither under cl, (d) or oh fl) d S;»77, 
ssd)-g. (Bh Puniah Tenancy Act, and 
was that in orler t6 aatabiish the land* 

l ord and tenant between two reepeet ol , 

Z, {*88) 9 F.1* f88a(f .B4 IflW' 'Mngh v, Kam% 
8, p9J> 44 P, B, 31B9I (F*. f 4 hlaya. 
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l&nd it was essantiai that two things shall concur, 
^ namely, (1) a right to enter upon and possess the 
land and (2) an entry into possession* It was only 
upon entry and not before that the person having 
the right to be a tenant becomes a “tenant** and 
“holds” the land under the person called the land- 
lord. It is true that in the course of the judgment 
certain observations are made that once the relation- 
ship was established, dispossession of the person 
would not necessarily end the relationship of land- 
lord and tenant originallyestablishedbetweenthem; 
hut this question and when and how the relation- 
ship would be determined was left open as it follow- 
ed from the reasoning that the person in question 
never having entered into possession would not by 
any means be a tenant, whatever might be the 
meaning that should be attached to the word 
“holds** in the definition. 

h The next ease is 45 P. E. 1891,^ also another Full 
Bench case, where the point which had been left 
open in the previous Full Bench decision arose 
directly. The Full Bench held that once it had been 
decided by the previous Full Bench that in order to 
establish the relationship of landlord and tenant 
between two persons in respect of land there must 
not only exist the right to enter upon and hold the 
land but also an actual entry into possession, it 
would follow logically that continuance of possession 
was essential for the maintenance of the relationship 
between the parties and that the dispossession of 
the tenant would ordinarily in the absence of any 
indication to the contrary in the Tenancy Act itself 
sever this relationship. Such an indication to the 
contrary they found in S. 50 and S. 77 (3) (g) of the Act 
which refers to S. 50. They were of opinion, there- 
fore, that a tenant who had been dispossessed would 
® normally speaking cease to be a tenant under the 
Punjab Tenancy Act but that under S. 50 for a 
period of one year from the date of dispossession his 
suit for recovery of possession was cognizable only 
by a revenue Court. Subsequent to that period, 
namely of one year, his remedy, if any, must be 
sought in the civil and not in the revenue Court. 
They gave no opinion on the question as to whether 
the remedy still existed, but they stated that they 
concurred generally with the reasoning of Sir 
Meredyth Plowden in the referring order. In that 
reasoning the following words occur ; 

“I am inoliued to think that it is only for the 
purposes of this suit that the dispossessed tenant is 
regarded by the Act as continuing to hold the land 
of his tenancy after dispossession. He does not in 
fact hold the land after he has been dispossessed, 
d though he has the right to hold it.** 


suit granted to him by S. oO, and tor tne purpose of g 
exercising this right to sue,” 

Now the reasoning of the Full Bench amounts to 
this: The words “holds land under” might have 
been held to mean either “actually holds** or both 
“actually holds or has the right to hold’* but the 
Full Bench in 44 P. E. 18913 has pointed out that 
even under the general law a tenant does not become 
a tenant until he has entered into possession and , 
that, therefore, the word “holds’* in section 4 (5), 
Tenancy Act, would not include a person merely 
with a right to hold for if it did so, then obviously 
an entry into possession was not necessary. The 
Full Bench in 45 P. E. 1891^ held that it followed 
logically from this definition that a person who was 
not actually bolding a land was not a tenant within 
the meaning of S. 4 (5), Punjab Tenancy Act, but 
they pointed out that for the purposes of S. 50 and 
for the space of one year under that section from / 
the date of dispossession the person, thougl^not 
holding land, continued to be described in the Act 
as a tenant. In other places he was not so described. 
Put shortly then, the two Full Benches together 
came to the conclusion that the word “holds** does 
not mean or include merely the “right to hold*’ but 
means “actually holds.” By “actually” I take it 
they meant not necessarily “actual physical posses- 
sion” but both “actual” and “constructive posses- 
sion,” But if the tenant were ousted both from 
actual or constructive possession, then he ceased to 
be a tenant under the Act, except where there was 
a clear indication to the contrary as was found in 
S. 50. Whether S. 50 meant that the right to bring 
a suit by a person falling within its purview was 
limited to the revenue Courts and the limitation for 
a suit for possession was out down from the normal » 
twelve years to one year or whether it meant that ^ 
for the period of one year the suit could be brought 
only in the revenue Courts but thereafter the suit 
could be brought in the civil Courts upto the period 
of twelve years was left open by the Full Bench in 
45 P. E. 1891.4 This point was next considered in 
64 P, E. 1898.6 There, a Division Bench held that 
S. 60, Punjab Tenancy Act, did not restrict the 
period of limitation allowed to a dispossessed occu- 
pancy tenant when suing for possession in the civil 
Courts and, therefore, that a plaintifi who had been 
ejected from his occupancy holding more than one 
year previous to the date of the suit but within the 
period of twelve years could do so and the suit was 
not barred by S. 50 of the said Act. This ruling 
followed the reasoning of Plowden J. in the referring 
order in 45 P. E. 1891.4 It accepted that reasoning 
and based its decision on it. h 


There also occur the following sentences : 

“To a rule, that a tenant on being dispossessed 
ceases to be a tenant, the Court must, following the 
Xi^islature make the exception made in S. 50, If 
we look at the converse case, namely when a tenant 
wrongfully relinquishes his land, without notice, we 
find that he is not desoribedin the Act as a tenant 
after sueh relinquishments He is liable under S. 86 
(3) for rent, under prescribed conditions: and he is 
liable to be sued for arrears of rent in a revenue 
Court under B* 77 (8) (n), but the word tenant is 
excluded in that clause. 

Ordinarily, then a tenant la a person who has a 
to hold, and; does hold, and the person, dea** 
oribed in S, 50 is a tenant only by an exceptional 
..nset. of the term tenant, and only as it seems to iae* 








This ruling was considered and overruled in 90 
P. B, 19186 where Shah Din, Obevis and DeBossig- 
nol JJ. were the Judges. In that case the plaintifi 
sued the defendants the landlords, who had dis- 
possessed him in 1915 for recovery of possession and 
obtained a decree on 8th May 1918. The disposses- 
sion had taken place in 1915. More than a year 
alter his dispossession, he brought a suit for com- 
pensation for the period of dispossession. It is thus 
clear that in this case the person bringing the suit 
was a tenant at the tiine he brought the suit for, ;he , 
had recovered possession under a decree. 
held that the suit was cognizable only by a 
Ctourt and not by a -civil Courts even though 
not brought within.' one year of the dateof plaii^*s 
d^possesalon ibecause of, S. , 50 and 8. 77 <8) (g) , 

iSllM P. 18^‘a^'imam' 'bih t*' Khan. 
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mi 64 P. a. 18986 were held distinguishable torn 

thel’Mrn^^^A ^“*'^®“6'i“i'‘^gmentofChevls J. 
the learo^ Judge, however, went on to expre^ an 
opinion that in S. 30 "we must regard the word 
tenant aa meaning a person who formerly held 
mnd under another, in other words, an ex-tenant.** 

• opinion, therefore, S. 60 had cut down limi- 

tation for a suit for possession to one year and that 
the powers'of the civil Court to hear such a suit at 
ali had been definitely excluded. In other words, 
opinion that the meaning 
of b. 50 was not as suggested by Plowden J, that 
for the purposes of S, 50 the ex- tenant should be 
regarded as a tenant for one year and could sue in 
the revenue Courts in that period, thereafter being 
compelled to resort to the civil Courts for the usual 
remedy for dispossession but that in cases under 
b S. 50 the jurisdiction of the civil Courts had bees 
ousted permanently and the limitation for the suit 
had been cut down to one year. So far as Le- 
Rossignol J. was concerned he held that S. 77 (3) 
(s) (0 appeared to cover all conceivable cases 

of litigation between a landlord and his tenant qua 
tenant. He, therefore, concluded that an ex-tenant 
in that capacity could look for no relief outside the 
revenue Courts and that the civil Courte could only 
hear his plaint if he claimed relief in a capacity 
other than that of an ex-tenant. Shah Din J. was 
of opinion that he had lost his remedy altogether if 
he failed to bring a suit within the one year pre- 
scribed by S. 50. In other words, though this was 
not always clearly stated in the various judgments 
except by Shah Din J. the civil Courts had no 
jurisdiction to hear a suit brought by an ex-tenant 
after the period of limitation prescribed by S. 60 
for a suit in the revenue Courts. 

This question is a totally different one to the one 
raised by counsel for the appellants before the Full 
Benohj namely, as to the competency of the suit 
because whether a suit is competent or not is a 
question which must be decided by somebody or 
other and can only be decided properly by a Court 
having jurisdiction to decide the point. Therefore, 
the question really is not one of competency of the 
suit but the question of the meaning of S. 60, I do 
not express any opinion on this point as no such 
point was ever raised before the Letters Patent 
Bench or at any time during the course of the trial 
of this suit. Had this question been raised before 
the Letters Patent Bench which referred these 


points to the Full Bench, I should also have refer- 
red this point to the Full Bench for a decision, for 
d though in terms 46 P. B. 1891^ left the question 
openi yet, as pointed out that Full Bench accepted 
and based its reasons for decision on the reasoning 
of Plowden J, which expressly held that the mean- 
ing of S. 60 was different from the meaning given 
to it, by the Full Bench in 90 P. B. 1918.« Shah 
Din in this latter ruling was the only one who 
definitely stated that 64 P. B, 1898^ was wrongly 
decided and should fee overruled though there were 
expressions of opinion by Chevis and LeBossignoi 
to the same effect. Moreover, strictly speaking the 
opinions of the Full Bench in 90 P. B. 19186 were 
obiter in the sense that as pointed oat in the judg- 
ment of Chevis J. the facts of the ease were dis- 
tinguishable both from 46 Pf B. 1891* and 64 P.B. 
18986 in that the person dispossessed had recovered 
possession before he brought the suit and it might 
well be held that being a tenant when he brought 
the, suit, his suit feU within S, 77 (g), Tenancy Act. 
Be that as it may, it seems to me that the rea^n- 
ing of ths next Full Bench reported in 9 Lah, 88* 


would appear not to have accepted the reasoning of ^ 

90 ^P.^ it. 101S6 at ieaL^t in the judgment of the 
majority of the «lutige:t. The judgioentof Addinon *1, 
no doubt appears to reiy on 90 P. li. 10186 but I do 
not read the judgment of Broadway J. as relying on 
90 P. B. 191^6 or even as considering that ruling as 
being correctly decided for it wfis dcf.olU-ly held by 
Broadway J. that thr* luitial Jurisdiction, at any 
rate, for such a suit lay in ibo civil Court, whereas, 
if I have rightly understood the ducirflou in 90 P.B* 

1918,6 the civil Court w^ould have no jurlridicition 
whatsoever whether initial or pienary. It how- 
ever, unnecessary to go more deeply into this 
matter for, as I say, the point was wot raised in 
this form by the Icsarned counsel for the appeUants 
and in the form that he did raise it, it waa not a 
question of jurisfUction and was not allowed to be 
raised by tho Full Bench. 

I now pass on to consider the next ruling, namely, / 

9 Lah. 38.1 In that ruling the question submitted 
to the I^ull Bench was whether a civil Court has 
jurisdiction to try a suit brought by a person who 
has been dispossessed from bis tenancy after a notice 
issued to him under S. 43, Tenancy Act, and who 
has been unsueeessfol in a suit under 46 to con- 
test his liability to ejectment, for possession of the 
land from which he has been ejected on the ground 
that ho has a right of occupancy therein, and whe- 
ther S. 77 (3) (d) of tho Act bars such a suit or not. 

It was held that the civil Court has jurisdiction to 
try such a suit and it is not barred fey S. 77 (3) (d)» 
Punjab Tenancy Act. As an obiter it was also 
stated that the civil Court would have to deal with 
such a suit in accordance with the procedure pres- 
cribed by proviso (1) to S. 77 (3) (d) and its juris- 
diction would continue unlese and until it becomes g 
necessary to decide a matter which can under this ^ 
sub-section be heard and determined only by a 
revenue Court. I do not propose to plunge into the 
mass of rulings which followed this Full Bench. 

It is sufficient for me to state shortly that various 
Judges came to opposite conclusions and sometimes 
even the same Judge came to opposite conelusiims 
in these ralings which profess to follow the Full 
Beach decisions. It is this conflict that has led to 
the present Full Bench in which the proviso and 
the meaning of S. 77 (3) have got to bo considered. 
According to my own view, as given in 9 Lah. 38l 
the suit was not barred by S. 77 (3) (d) as held by 
the majority of the Full Bench nor could the pro- 
viso bar a suit from being tried by tho civil Court* 

As I read S, 77, sub-s. (3) (d)* which Is the sub- 
section involved, the suits contemplated by that 
clause are suits either by m tenant, that is, a person, h 
who claims to be a tenant and is a tenant, to ^ta- 
blish a claim to a right of «H3oiipancy, or by a land- » 
lord, that is, a person, who claims, or is admitted 
to be, or is found to fee the landlord, to prove that 
a person admitted to be a tenant has not a right of 
occupancy. In the present case the suit is by the 
persons who allege that they have a right of occu- 
pancy but they do not aUege themselves to be 
tenants within the meaning of B, 4 (6), Teuixtsy 
Act, because their cause of action la that they m 
longer hold the iand whksh they are entlM to 
hold. Hence their suit li clearly not wUhlB i. 77 
(3) {d> because it Is not a suit by a *^tomt*ito 
establish a claim to a right of oocupat^* 
the decisimi of this point, therefof4''#ariy turns 
on the meaning to be assigned to the wc^ ^^holda** 
lnB-4 (6),' Tenancy Act. How/I^’way I ‘look at 
themiter'Is this : I coniides'AiH 44 P. Bi 189 X 6 
was rightly di^ded hmmm mm the , general . . 

law 'does not 4 temit 'uniiss 
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^ has entered into possession, I am unable to see 
anything in the Act or in the scheme of the Act 
whereby a person who has never entered into pos- 
session could be held to be a tenant by reason of 
the definition. This could only happen if “holds” 
was construed to mean or to include “the right to 
hold.” The result would be curious. If a landlord 
executed a lease in favour of a tenant and there- 
after refused to let him into possession, then if 
“holds” includes the right to hold, the person 
claiming under the lease would be a tenant and a 
suit brought by him to recover damages for breach 
of contract or for specific performance of the con- 
tract would be in the revenue Courts. I cannot see 
anything to justify so startling a change in the 
whole system of law, nor do I know of any case 
where it has been held that such a suit would lie 
only in the revenue Courts. Even if it was a ques- 
^ tion of doubt whether the word “holds’* should be 
construed as “actually holds** or including “the 
right to hold,** then I would say that since it is a 
general principle of law that the Act restricting the 
powers of Courts of ordinary jurisdiction must be 
strictly construed, it would follow that the narrower 
interpretation must be preferred to the wider inter- 
pretation. Eor both these reasons, I am clearly of 
opinion that P*B. 189 1® was rightly decided and 
if this was rightly decided, it follows that 46 P. B. 
1891^ was also rightly decided because as rightly 
pointed out by the learned Judges in that case, if 
“holds** does not include “the right to hold,” it 
follows that a person who does not actually hold 
the land is not a tenant within the meaning of 
S. 4 (6), If this is so, then it follows that the pre- 
sent suit is not within the purview of S. 77 (3) (d) 
c and I need say no more upon this point. So far as 
S, 77 (3) is concerned, the question is what meaning 
is to be given to the words “dispute or matter’* in 
that sub-section. The sub-section reads as follows ; 

“The following suits shall be instituted in and 
heard and determined by Bevenue Courts, and no 
other Courts shall take cognizance of any dispute or 
matter with respect to which any such suit might 
be instituted.” 


tenant has not such a right. As under no eircum- q 
stances can this suit fall within the purview of S. 77 
(3) (d) and no other clause was urged to be applic- 
able, it follows that the suit does not come within 
S. 77 (3) either and is not barred from the jurisdic- 
tion of the civil Court by the operation of S, 77 (3). 

In this connection some emphasis was laid on the 
Privy Council ruling reported in 19 liah, 514.^ In 
that ruling their Lordships however were dealing 
with cl. (j) of S- 77 (3). Their Lordships Were pleas- 
ed to construe S. 77 (3) (j) as including not only 
suits for the amount payable but also suits for the 
liability to pay. It followed that if a suit were 
brought to levy haq buha and it was not contested 
that haq buha was a village cess, or that the person 
was a proprietor and therefore not liable to pay haq 
buha, then such a suit would lie within S. 77 (3) (j). 

It would have been absurd to hold that the converse 
suit, namely, a suit to have it declared that haq T 
buha was not leviable from any particular person, 
was however a suit cognizable only by a civil Court. 
Their Lordships pointed out that emphasis should 
not be laid on the form of the suit but on the sub- 
stance of the dispute or matter with respect to 
which any suit might be instituted. In that case the 
dispute or matter was the liability to pay haq buha. 

A suit about that could be brought under S. 77 (3) 

(j) and, therefore, the converse suit also could only 
be brought in the revenue Courts. I do not see how 
this ruling can be held to finish the matter so far as 
the present suit is concerned in favour of the appel- 
lants. Indeed as I read the ruling, if it at all 
touches this case, it would go in favour of the res- 
pondents. Their Lordships pointed out in that case 
that the suit by a proprietor to have himself declar- 
ed as such would not be a suit within the category g 
even though it involved the question of his non- 
liability to pay haq buha. Their Lordships at p. 624 
of that ruling farther remarked as follows : 

“A suit to take the plaintiff out of any other 
category than that defined by a custom as to village 
cesses or expenses would not be rendered incompe- 
tent by the section so far as cl. (j) is concern^ ; 
and if the suit was not a suit about the custom or 


I pause a moment here for a slight digression 
rendered necessary by the fact that in some copies 
the word “such” is omitted. I have looked up the 
original Gazette and in the Gazette the word ‘such’ 
does occur. However in the Punjab Eecord, where 
the Acts are printed, the word “such” has been 
omitted. Some copies, therefore, have preferred the 
Punjab Becord and some copies have followed the 
Gazette but I take it that the Gazette must have 
^ precedence since that deals with an Act of the 
Central Legislature and must be presumed to be 
correct under the Evidence Act and I, therefore, 
consider that the section must be read as if the 
word “such” existed. This makes the matter per- 
fectly clear though even if the word “such” did not 
exist, X do not think it would make any difierence 
,to the result. The words “dispute or matter” must 
be read as q:ualified by the words “with respect to 
which any such suit might be Instituted.” But it is 
obvious that with respect to the dispute or matter 
between the partis now no such suit could be 
instituted by either party within the meaning of 
S, 77 (3) (d). If the suit was brought, as it has beep 
by the tenant, I lim^ already given reasons for 
holding that the suit ja npt within the purview of 
77 (I) (dh If brought by the landlord it could 
, be within the purview of S,, 77 (S) |d) heoause 
' »^]b(^iardpnthefaQl»',^|jhi»®e^dwnot e^it 
, be a (d) 


the plaintifi’s liability under the custom, it would 
be equally competent notwithstanding that the 
plaintiff’s rights in the subject-matter of the suit 
depended upon his proving something which would 
be inconsistent with his being liable under the 
custom. After all, the same ‘category* may be 
employed for many different purposes.” 

The only meaning that I have been able to 
attach to these words is that if a suit were brought . 
to declare that a man was the proprietor, though 
the motive of the suit might be to hold himself not 
liable to pay haq buha, the suit would not be within 
cl. (j). It would follow, therefore, similarly, that 
though the motive might be to recover possession of 
land as an occupancy tenant, yet the suit not being 
the class of suit prescribed by S. 77 (3) (d), which I 
have already demonstrated it is not, the suit would 
not be barred by reason of S. 77 (3). The only ques- 
tion left is the question whether the proviso to 
S. 77, namely, proviso (I), will, when the Court 
comes to determine the question of the abandon- 
ment of the occupancy tenancy, cause the olvil 
Court to stay its hands and send the suit for 
sioa to the revenue Court. I am unable to "that 
any such result follows because even in tisO; proviso 

7. ■ C^) .26 A J.B. 1938^P. 0, 2X9 7^ 
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’ ’ - Bbagta 




191(2 


BaR0 V. Nudar (FB) (Bhide J.) Lahore 228 


P it is stated as follows : “It becomes necessary to 
d^ide any matter which can under this sub-aectlon 
(that IS, sab-s. (3),o{ 8. 77) be heard and determined 
only by a revenue Ctourt.’* But 1£ my reasoning is 
cor^t, as previously shown, then itfoUows that the 
matter would be heard and determined only Iw a 
revenue Court either under S, 77 (3) (d) or S. 77 (3). 
It follows^ therefore, that the proviso has no appii- 
^tion to such a suit and I would hold accordingly, 
xhis coppliades both the questions which were 
reierr^ to the Full Bench and this is the answer 
I would give to the questions propounded, I would, 
therefore, answer the first question formulated in 
the affirmative and I would answer the second 
"question formulated in the negative. 


BHIDR Js-— The material facts of the case giv- 
ing rise to the present reference to a Full Bench may 
- be shortly stated as follows : The plaintiffs were 
admittedly occupancy tenants of the land in dispute 
while the defendants are the landlords. According 
to plaintiffs’ allegations, the land was leased by 
them to the defendants as tenants-at-wilL Defen- 
dants having failed to pay rent, they sued for their 
ejectment in a Bevenue Court. The defendants 
resisted the suit on the plea that the plaintiffs had 
lost their occupancy rights by abandonment. This 
plea was upheld and the suit was dismissed by the 
Bevenue Court. The plaintiffs then instituted the 
present suit in a civil Court, alleging that they were 
occupancy tenants of the land in dispute and that 
the defendants, to whom the land had been leased 
by them as teuants-at-will, having denied their 
title, their possession had become that of trespassers. 
They therefore sued for their ejectment. The de- 
fendants again raised the same plea of aWdon- 
^ ment. The trial Court held that the suit was in 
effect one to establish a claim to occupancy rights 
and fell within the purview of S. 17 (S) (d), Punjab 
Tenancy Act. It therefore returned the plaint for 
presentation to a Bevenue Court. In support of this 
decision, the Court relied on A.I.B. 1926 Bah. 128i® 
A.1,B. 1926 Lah. 338» and A. I, B. 1922 Bah. 3S.19 


On appeal, the learned Senior Subordinate iladge 
was of opinion that the suit was triable by a civil 
■Court, He pointed out that the fact that the rela- 
tionship of landlord and tenant had once existed 
between the parties was admitted and the only 
question in dispute was whether the plaintiffs* 
occupancy rights had been extinguished by abandon- 
ment. This question of abandonment was in his opi- 
nion not within the purview of S. 77 (3), Punjab 
Tenancy Act. He therefore held that the suit was 
j, cognizable by a civil Court. In support of this deoi- 
slon he relied on A. I. B. 1935 Bah. 68611 and 105 
I. 0, 507.1 On merits he found in favour of the 
plaintiffs and decreed the suit, A second appeal 
having been preferred to this Court, it was held by 
Bin Mohammad d. that the suit was cognizable by 
a civil Court as the plaintiffs, being out of posses- 
sion, were not ‘tenants* within the meaning of the 
term as defined in the Punjab Tenancy Act sad 
hence S. 77 (3) (d) could not appiy> The learned 

8. >26) 13 A.BB. 1926 Bah. 128 : 92 1 0, 697 :ll7 
EB.B. 24, Nand Bam v. Isha«. 

-9- (’26) IS im m : 9S B C. 889 i 7 
Bah. 332 : 27 P* 519. Iai Karan v* Nathu 
' Bam. ’ ' 

40. (’22) 9 A.O. 1922 lAh. 83 : 65 1. 0. 620 : 8 
Iiah,84, Ohobav. Asa,, ' , 

iXi (’36) 22 AJ.B. 1986 Lab. 686 : 169 L O. «9 ; 
i 85f P.L,B, 878, laanaidar Mtosab Alt Khaav. Bam 

;i'|£ai?an. ; . . ' ; 


Judge relied in support ot this view chlefiy on the * 
reasoning in 45 P. K. 1891* and X P.B. 1911 ^ 

He accordingly affirmed the Senior Subordinale 
Judge’s decision decreeing the suit. An appeal was 
then preferred by the deCcadants landlords under 
CU 10, Betters Patent, which was heard by a Bivl- 
sion Bench consisting of Balip Singh and Sale JJ. 
The question of jurisdiction was again raised before 
the Bench and it was lurtlier argued that the matter 
in dispute between the parties was ‘res judicata* hf 
virtue of the decision cf the Bevenue Court rolerreci 
to above. The plea of ’re.; judicata’ was however 
ruled out by the Bench on the ground that it had 
nob been relied on at any earlier stage of the suit 
and also because there was no evidence on the 
record to support it. As regards the question of 
Jurisdiction, the Bench pointed out that there was 
a considerable divergence of authorities on the point 
and therefore referred the following two questions / 
to a Full Bench for decision : 

(1) Is a suit by a dispossess^ oeeupanoy tenant 
to recover possession from his landlord of the land 
to which he claims the occupancy righis initially 
within the jurisdiction of the civil Court or not? 

(2) Even if the first question be answered in the 
affirmative, is the civil Court precluded from trying 
the question whether the occupancy right has been 
extinguished by abandonment by reason of pro- 
viso (1) to S. 77 (S), Punjab Tenancy Act ? 

When this reference came up before the Full 
Bench for hearing, it was pointed out at the out a^t 
that the plaintiffs in the present case could not be 
said to have been really ‘dispossessed’; lor they had 
themselves, according to their allegations, given 
possession of the land to the defendants as tenants- ^ 
at-will. It was agreed that in the first question the ^ 
expression ‘dispossessed occupancy tenant’ should be 
taken as equivalent to ‘oeeupanoy tenant who is out 
ol possession/ Coming now to the first qu^tion, we 
have to see whether the suit as framed was triable 
by a civil Court or a Bevenue Court. The plaintiffs 
were admittedly occupancy tenants of the land in 
dispute at one time. According to their allegatiom 
the land had been given to the defendants as tenimts^ 
at-will, but the defendants had denied their title 
and hence they had brought the present suit for 
recovery of possession, treating the defendants as. 
trespassers, Xt is well established that the nature of 
a suit for the purpose of determining jurisdietion, 
has to be decided on the basis of the averments in 
the plaint and not on the basis of any defence that 
may be taken up. Proviso 1 to 8. 77 creates, noj 
doubt, an exception to this rule in so far as it lays h 
down that if in the case of a suit which is originally 
triable by a civil Court, U becomes nea«ary to 
decide any ’matter* which may be heard and deter- 
mined by a Bevenue Court only, under S. 77, 
Punjab Tenancy Apt, the plaint shall be returned 
for presentation to a Bevenue Court. The question 
whether the present suit would become cogulzahle 
by a Bevenue Court by virtue ol this proviso, wi^ 
be considered in dealing with the second question. 
For the purposes of the first question It Is oOly 
necessary to consider whether the suit m Irimia 
was initially triaWa by a civil Court. 

Ajs pdhle# mil above,- aocording' lb tha aw- 
menhi to plaint* the plaintdffa* au}l :wai 
covery id pmselon, m the basin, Hlk ms 
ocoupanqy tenants, the delendanii'lw^treaM as 
_ trespasi^rs* ’ll Is true that, t ^.l^yiihts i n the 

iiTniuiTi. If 
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j present case were also the landlords* But the suit 
was not brought against the defendants in their 
capacity as landlords, but merely as trespassers. 
Prima facie, therefore the suit was cognizable by a 
chil Court. It was urged, however, on behalf of 
the defendants-appeliants that the suit was triable 
by a Eevenue Court, as it was a suit by ‘tenants’ to 
establish their occupancy rights and therefore fell 
under cU (d) of the second group of suits mentioned 
in S. 77, Punjab Tenancy Act. But a careful consi- 
deration of the facts of the case will, I think, be 
sufQcient to show that this was not the nature of 
the suit. The fact that the plaintifis were at one 
time occupancy tenants of the land was not in dis- 
pute as already pointed out. Thez’e was, therefore, 
really no question of the plaintiffs having to esta- 
blish that they had occupancy rights. The defen- 
dants pleaded that the occupancy rights had been 
^ lost and the burden of proving this fact lay on them. 
Moreover, the suit was for recovery of possession 
and not for establishment of occupancy rights. A 
suit for mere establishment of occupancy rights 
would be in the nature of a declaratory suit and 
could therefore only be brought by a person in pos- 
session. Clause (d) of S. 77, applies to suits by a 
‘tenant* to establish occupancy rights or by a land- 
lord to establish that a ‘tenant* has no such right. 
It has been repeatedly held that the clause applies 
only when the relationship of landlord and tenant 
is admitted and the nature of the tenancy alone is 
in dispute, c/. 12 Lab. 111.18 in such cases, the 
tenant would naturally be in possession and conse- 
quently a declaratory suit would lie. In the present 
case, the plaintive l^ing out of possession, a suit 
for mere establishment of occupancy rights would 
c not have been competent in view of the provisions 
of S« 42, Specific Belief Act, and the suit had there- 
fore to be for recovery of possession. It is true that 
the suit is based on plaintiSs* title as occupancy 
tenants, but this fact by itself would not Justify the 
suit being classed as a suit for establishing occu- 
pancy rights as pointed out in the Full Bench deci- 
sion of the Punjab Chief Court reported in 9 P. B. 
1888,2 the facta of which were on all fours with 
the present case. 

It has been, however, suggested that the real 
^dispute’ between the parties in this case was whe- 
ther the plaintiffs had still occupancy rights or had 
lost them by abandonment and in view of this 
‘dispute* the cognizance of civil Courts was barred 
by the provisions of sub-s. (3), S. 77, Punjab Tenancy 
Act, which lays down that no Court except a 
^ Bevenue Court ‘shall take cognizance of any dispute 
or matter, with respect to which any such suit (i. e. 
a suit mentioned in S, 77, Punjab Tenancy Act), 
might be instituted.* Beference was made in this 
connection to a recent decision of their Lordships 
of the Privy Council reported in I.L.B. (1938) Lab. 
dl4j In that case the plaintiff had instituted a suit 
in a civil Court for a declaration that he was not 
liable to pay a village-cess known as haq buha to 
the defendant who was a proprietor of the village. 
Prior to the institution of the suit, the defendant 
had already sued the plaintiff in a Bevenue Court 
for recovery of Mq huha and It was during the 
pendency of that mi that the plaintiff had brought 
the declaratory The question arose whether the 
plaintiff’s deckral^ Shit was cognizable by a civil 
or Bevenue Court. The Ckmrts in India had given 
eoaafficting decisions^ bn the .point and It had beep 

^ ■ ;T82 L 0.1$ : 
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ultimately decided by a Division Bench of this 
Court on an appeal under CL 10 of the Letters Patent 
that the suit was cognizable by a civil and not by a 
Eevenue Court, Their Lordships of the Privy Council 
considered this view to be erroneous. According to 
their Lordships the liability of the plaintiff to pay 
ififtq buha was the subject-matter of both the suits 
and inasmuch as a suit with respect to this subject- 
matter could be instituted under cl. (J)of S. 77 with 
respect to it, the cognizance of the suit hy a civil 
Court was barred. In other words, their Lordships 
considered the form of the suit to be immaterial 
and held that a suit would be outside the jurisdic- 
tion of a civil Court if one or the other of the parties 
to it could institute a suit with respect to the real 
subject-matter in dispute between the parties, 
which came under one or the other of the various 
categories of suits mentioned in sub-s. (3) of S. 77. 
This decision puts, no doubt, a wide construction on J, 
the provisions of sub-s. (3) of S. 77; but I do not 
think it helps the appellants in this case. In order 
to apply the principle laid down by their Lordships- 
to the facts of this case, we must see (i) what is the 
real subject-matter in dispute in the present case 
and (ii) whether any suit falling under sub-s. (3) of 
S. 77 could be instituted with respect to it. As* 
already stated, the subject-matter of the real dispute 
in the present case is whether the occupancy rights^ 
enjoyed by the plaintiffs had been lost by abandon* 
ment as alleged by the landlords- We have therefore 
to see whether any suit under S. 77 (3) could be 
instituted with reference to this subject-matter by 
one or the other of the parties to the suit. Now,! 
there is no specific clause in S. 77 applicable in terms 
to this subject-matter. The only clause which has 
been suggested on behalf of the appellants as appli- 0 ’ 
cable to it is cl. (d). Clause (i) was also suggested at ' 
first, but the learned counsel for the appellants gave 
up this position in the course of arguments as he 
realized that this position was wholly untenable,— 
there being no dispute about the ‘conditions* of the 
tenancy. We need therefore consider cl. (d) only. 
That clause covers suits of two kinds viz. (i) suite 
by a tenant to establish occupancy rights; (ii) suite 
by a landlord to establish that a tenant has na 
occupancy rights. 

In the present instance, if the plaintiffs had te> 
bring a suit with reference to the subject-matter la- 
dispute, they would have had to sue for a declaration, 
that they had not lost their occupancy rights by 
abandonment. But they could not sue for a mere 
declaration, as pointed out above, as they were out 
of possession and were therefore entitled to the eon- ^ , 
sequential relief for recovery of possession. No suit 
with respect to the subject-matter in dispute could 
therefore, have been brought by the plaintiffs tenants 
under part 1, clause (d). As regards part 2 the land- 
lords, being in possession, could no doubt sue for a 
declaration that the present plaintiffs were not their 
occupancy tenants. But such a suit could not fall 
under part 3 of cl. (d), as the present plaintiffs, wh©- 
would have been defendants to such a suit by the 
landlords were no longer occupying the status ot 
tenants, according to the allegations of the land* 
lords,— having lost that status by ‘abandonment.**' . 
In other words, according to the averments in th^ 
plaint, in such a suit by the landlords the suit 
have been not against ‘tenants* but against pd^scfeS* 
-^ho were merely olaiming to be occupancy vtehiifchte 
and therefore, it could not fall under dt. No* 
suit filing under ol. (d) with respect 
suhjeeimatter in dlsj^te iff thte 
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Q the cognizance of the Civil Court by the rule laid 
Lordships of the Privy Council in 
I.L.R. (1938) Lah 514.7 

In view of the above finding I consider it unneces- 
sary to discuss whether the present suit would not 
fall under cl. (d), also on account of the interpreta- 
tion placed on the word ^tenant* as defined in the 
Punjab Tenancy Act, in 45 P.R. 1891,^ It was 
contended on behalf of the respondents that the 
plaintiffs-in this case could not be considered to be 
‘tenants* at all as they were admittedly out of pos- 
session and hence cl. (d) would be inapplicable. It 
was held in 45 P. B, 1891,4 that no person could be 
considered to be a ‘tenant’ within the definition of 
that term in the Punjab Tenancy Act unless he 
‘held’ land, i. e., was in possession thereof, at the 
relevant time, — except in the case of a dispossessed 
- tenant, who institutes a suit under S. 50 of the Act, 

^ The present suit was lodged more than one year 
after the alleged ‘dispossession’ and does not fall 
under S, 50. Consequently, according to the inter- 
pretation placed on the term ‘tenant* in 45 P. B, 
1891,4 the plaintiffs in the present case could not be 
held to be ‘tenants*. It was therefore argued by the 
learned counsel for the respondents that according 
to the^ above interpretation of the word ‘tenant* 
any suit brought by or against them could not fall 
under cl. (d) of S. 77, The learned counsel for the 
appellants challenged the correctness of the inter- 
pretation placed on the term tenants in 45 P. R, 
18914 and contended that the meaning of the term 
is wider under general law and there is no justifi- 
cation for placing such a narrow interpretation on 
the term, as the word ‘hold’ according to its dic- 
tionary meaning does not necessarily connote pos- 
se session, but also means ‘derive title from,* There 
was a great deal of controversy over this question 
before us and various rulings were cited on both 
sides. With the greatest^jraspect for the view taken 
in 45 P. R. 1891,4 | mast say that the point seems 
to me to be not free from doubt or difficulty. I 
consider it, however, unnecessary to discuss the 
point lor the purpose of this appeal as I have come 
to the same finding viz., that the subject-matter of 
the present suit does not fall within the purview of 
cl. (d) of sub-s. (3) of s. 77, — though my finding is 
based on different grounds. For the reasons given 
above, my conclusion on the first question is that 
the present suit as laid was cognizable by a civil 
Court and I would answer the question accordingly, 

I now come to the second question, viz., whether 
even if the suit was initially triable by a civil Court, 

- it became triable by a Revenue Court by virtue of 
^ proviso 1 to S, 77. In order to determine this point, 
it is necessary to consider the Wording of the sub- 
stantive portion of S. 77 as well as of the proviso 
thereto. The sub-section and the provi^ fun as 
f<^ows: 

“(3) The following suits shall be instituted in and 
heard ^tnd determined by Revenue Courts, and no 
otheir CouH shall take cognizance of ahy dispute or 
matter with respect to which any such suit might 
be instituted t 

Provided that (1) where in a suit cognizable by 
and instituted in a civil Court it becomes neoe^ary 
to decide any matter which can under this sub- 
section be heard and determined only by a Bevenue 
Court, the civil Court shall endorse upon the plaint 
the nature of the matter for decision and the parti- 
culars required by 0. 7, B. lO, Civil P* 0., and 
return, the plaint for presentation to the Colleotor.^** 

, It may be mentioned here that it was noticed in 
nf the arguments that the word ‘such* 
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before the word ‘suit’ in the subst’infeive portion ^ 
of the section was omittud m some of ibe bnoks 
referred to by the counsel before us. It was, 

however, ascertained from ihc Act m published 
originally in the Gazette of India (see p. 88 of the 
Gazette of India, *24th Sepfernbor 1B8T, Exrl 4) that 
the word ‘such* was in the Act ae passed find Its 
omission in the Act as piiblir.bed In the Punjab 
Record 1887 and some other books was m error. 
The omission of the word woukl not make 

much difference so far as the mcaniut? oC the Biib- 
section IS concerned, but the word ‘snelP certainly 
serves to make the meanitsi:? clearer. Comin?.: now 
to proviso (1), it will bo nouced that there is E^ome 
difference in the language used in the snbstantive 
part of the sub-section and that of proviao (1). The 
substantive part refers to ‘any dispute or matter 
with respect to which any such suit (i. e., a suit 
referred to in the various clausca of sub s. {3|) f 
might bo instituted while the proviso refers to the 
situation when ‘in a suit cognizable by and instituted 
in a civil Court, it becomes necessary to decide any 
matter which can under this sub-section bo heard 
and determined only by a Revenue Court. * 

It will appear that the word ‘dispute’ is omitted 
in the proviso and only the word ‘matter' is used 
therein. Was the omission of the word Mhpulc’ 
intentional and does the omisalon make any diffe- 
rence? So far as I can see, the word ‘matter* is 
more comprehensive than the word Misputo’. A 
matter on which the parties arc ‘at issue’ may lie 
described as a ‘dispute*, but when the parties are 
not at issue, the matter could only bo described as 
a ‘matter’, Tbr* object of the proviso perhaps vras 
that whether the parties arc or are not at issue on a 
particular matter, if the matter Is such that It can ^ 
only be heard and determined by a Bevenu© Court 
and if a finding has to be given thereon the Court 
should adopt the procedure kid down in the proviso. 

It need hardly be pointed out that even if a point is 
not disputed, a finding may still be necessary and , 
may have to be given on the admission of a party. 
However, the point is not of importance for the 
purpose of this case and need not l>e pursued fur- 
ther. The proviso must obviously be read with the 
sub-section. The vvorda ‘no other Court shall take 
cognizance of any dispute or matter with respect to 
which any such suit might be instituted* occurring 
in the sub-section, seem to be comprehensive enough 
to include disputes or matters, whether they are 
raised in the averments in the plaint or arise out of 
the pleas of the defendants. If they are raised in 
the plaint, the suit would not ba mltmllfmgntmhh , 
by a civil Court. But, if they arise out of the picas 
of the defendants, the suit may be initially cogniz- 
able by a civil Court, but would cease to he so when 
the Court finds that there is a dispute or matter 
with respect to , which a suit falling within one of 
the clauses of the sub-section oould be insUtuted.j 
The suit with which their Lordahlp of the Privy 
Coanoil had to deal in I.L.E. (1938) Lah, 5147 
under the former oat^ory and it is noteworthy 
that their Lordships held the suit to be cognlaabi# 
by a Bevenu© Court on the basis of the 
notehtioned words In the srtb-sectlon ikself oiol not, 
on the basis of proviso I. 

In the suit' before their Lordships ^ l^vy 
Council, the i^alniif had sued 
above}, for a '.declaration that ti^ ■ iefandap,t was 
not entitled io demand any st«onni from the 
plaintiff as haq hnha. This 'i^l'-ralsed a dispute- 

with plaintiff’s' 

which was admHt©diy>.f#^lpi.«»is. Acoording^:,, 
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^ cl. (j) of S. 77, salts for sums payable on acccftint 
of village cesses or expeoses are cognizable by a 
revenue Court only. Their Lordships held that 
although the plaintiff had merely sued for a declara- 
tion as to his liability to pay a village cess, the 
subject-matter of the suit was one with respect to 
which a suit could be instituted under el. (j) of S. 77 
and hence the suit was cognizable by a revenue 
Court, In other words, their Lordships seem to 
have held the suit to be cognizable on the basis of 
the averments in the plaint itself and not on account 
of the pleas of the defendants. It was apparently 
for this reason that their Lordships merely dis- 
missed the suit, holding it to be not triable by a 
civil Court and did not adopt the procedure laid 
down in proviso (1). For proviso (1) d*eals with only 
that limited class of cases in which the suit as laid 
is cognizable by a civil Court, but it becomes neces- 
sary {presumably on account of the pleas raised by 
the defendants or possibly even on account of any 
counter pleas which may be raised subsequently by 
the plaintiffs in replication) to decide any matter 
which can be heard and determined only by a re- 
venue Court, under sub-s. (3). The proviso requires 
that where this situation arises, the Court shall 
return the plaint for presentation to the revenue 
Court (Golleotor), endorsing therein the nature of 
the matter for decision and the particulars required 
by O. 7, B, 10, Civil P, 0, Before the enactment of 
the proviso, the Courts had taken divergent views 
as to the procedure to be adopted when such a 
situation arose. Sometimes the suit was held to be 
not triable by a civil Court and therefore merely 
dismissed, while sometimes the pleas raised by the 
defendants were ignored as outside the cognizance 
^ of the civil Court and the case was decided on the 
other pleas. The matter came up before a Full 
Bench of the Punjab Chief Court in 76 P. B. 19001^ 
and the decision of the Fall Bench was that the 
pleas should simply be ignored by the civil Court in 
such cases. This was obviously an anomalous and 
unsatisfactory state of affairs (and this was recog- 
nized in the judgment) but the Court was con- 
strained to give the decision owing to the law as 
it stood at the time. The Legislature, therefore, 
intervened and enacted the proviso with a view to 
lay down a procedure for dealing with this class 
of oases. 

In order to determine whether the present suit 
becomes cognizable by a revenue Court owing to 
the abovementioned proviso, we must therefore see 
if the defendants have raised any pleas, which 
make the suit cognizable by a revenue Court. Now 
^ the only relevant plea of the defendants in this 
respect is the alleged extinction of the occupancy 
rights of the plaintiffs by abandonment. Is this plea 
then a ‘matter* which can foe heard and determined 
by a revenue Court only, as required by the proviso? 
This would obviously be the case only, if a suit 
with xG^ct to it could be instituted under one of 
the olausee of sub-s. (3)of S. 77. In other words, the 
requirement of the proviso in this respect is sub- 
stantiaily the same as that laid down in the main 
portion of the sub-section, viz,, ‘any dispute or 
matter with reepeet to which any such suit might 
he instituted^ although the phraseolc^y of the pro* 
vlfio^is different ^rom that of the sub-section. We 
have, therefore, to coma back to the same point as 
was discussed with ieference to the first question-^ 
: whether any suit falling under sub-s, (S), could 

, , I 
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be instituted with respect to the above plea of the ^ 
defendants. For reasons already given, I hold that 
no such suit could be instituted and therefore the 
proviso does not apply. 

It was, however, urged on behalf of the appellants 
that all that need be considered for the purpose of 
the proviso is whether any suit could be instituted 
under the proviso with respect to the ‘matter* raised 
by the pleas of the defendants and it is unnecessary 
to consider further whether such a suit nould be 
instituted by one of the parties to the suit against 
the other at the time this plea was raised. It was 
contended that the plea of the defendants was that 
plaintiffs were no longer occupancy tenants and as 
the question whether a person is or is not an occu- 
pancy tenant is the subject-matter of suits falling 
under cl. (d), that clause should be held to apply. 

In support of the above contention the learned 
counsel for the appellants relied on the observations / 
of some of the Judges who decided the Full Bench 
case reported in 9 Lah. 38,1 xhe present reference 
to a Full Bench has been made partly on account 
of these observations and it is therefore necessary 
to consider these observations. It may be stated at 
the outset that the facts of the case reported in 9 
Lah. 381 were different from those of the present 
case. The plaintiffs in that suit were tenants to 
whom a notice of ejectment had been issued under 
S. 43, Punjab Tenancy Act, and who after having 
failed in a suit to contest the notice had been 
ejected from the land in pursuance of the decree 
obtained by the landlords. They then instituted a 
suit for possession of the land in a civil Court on 
the ground that they were occupancy tenants and 
the question was raised whether the suit was 
cognizable by a civil or revenue Court. The only g 
question referred to the Full Bench was : 

“Whether a civil Court has jurisdiction to try a 
suit brought by a person, who has been dispossessed 
from his tenancy after a notice issued to him under 
S. 43, Tenancy Act, and who has been unsuccessful 
in a suit under S. 45 to contest his liability to 
ejectment, for possession of the land from which 
he has been ejected on the ground that he has a 
right of occupancy therein, and whether S. 77 (3) 
(d) of the Act bars such a suit or not,*’ 

It was held by the Full Bench that the suit was 
rightly instituted in a civil Court, but that the 
civil Court would have to deal with it in accordance 
with the procedure prescribed by proviso (L) to sub- 
s. (3) of S. 77, i.e., its jurisdiction would continue 
until it becomes necessary to decide a matter which 
can under the sub-section be decided by a revenue 
Court only. The plea of res judicata had also been 
raised in that case but this plea had not yet been 
adjudicated on. Thequestion whether proviso (1) did 
or did not apply to the case did not therefore actually 
arise at the stage and was not actually decided by 
the Full Bench. But some of the learned Judges 
have undoubtedly made observations to the effect 
that the proviso would apply if the plea of res judi- 
cata did not succeed. The Full Bench case was de- 
cided by five Judges, viz,, Broadway, Fforde, Addison, 
Tek Chand and Daiip Blngh JJ. Broadway J, who 
delivered the main judgment merely observed that 
‘in cases of this nature’ proviso (I) tb S, 77 (3) is 
applicable ahd renders it necessary lor the eivE 
Court ‘to act thereunder,* He did not however dis- 
cuss the matter further and it is, not very clear on 
what, grounds he considered the proviso to ^ ajppli- 
cable; but so far as one can gather th*. learned 
Judge considered the proviso to be applicable be- 
cause the ‘matter* to be decided in the suit was the 
ei^tenceolanUccu^n^^twaapy. The learned Judge 
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laave considered whether a gnestion 
of this type is always triable by a revenue Court or 
only when it arises between parties occupying the 
status mentioned in ci. (d) of sub-s. (3) of S. 77, 
I’forde J. merely agreed with Broadway J.,' Ad- 
aison J, seems to have discussed the question at 
some length. His view apparently was that the 
plaintiffs were out of possession and therefore not 
tenants* and hence the suit was rightly instituted 
in a civil Court; but he considered that the suit 
would have to go to a revenue Court, if it became 
necessary to decide the matter raised by the plain- 
tiffs, viz., ‘whether they are in fact tenants and as 
such have occupancy rights.* The learned Judge 
held this matter to fall under cl. (d) of sub-s. (3) of 
S, 77. But here again the learned Judge does not 
appear to have considered the question of the status 
of the parties as required by cl. (d). With all respect 
^ I must say that I do not see how the question of the 
existence of an occupancy tenancy can be held to be 
one which can he heard and determined by a revenue 
Court only unless it arose between the parties who 
had the status mentioned In cl. (d). Tek Ohand J. 
agreed with Broadway and Addison JJ,, but he too 
did not discuss the question of the status of the 
parties as laid down in cl. (d). Balip Singh J. on 
the other hand seems to have taken a contrary view. 
The discussion of the point is of a general character, 
but such appears to be the trend of his judgment. 

It will, thus, appear that the observations of 
some of the learned Judges who decided 9 Bah* 38l 
on which reliance is placed by the learned counsel, 
were really in the nature of obiter dicta, and were 
not based on a full consideration of the requirements 
of ” 0 l. (d) perhaps because no occasion had yet arisen 
^ for deciding that point. One of the learned Judges 
who discussed theguestiongenerally(DaUpSingh J.) 
on the other hand seems to have held a contrary 
opinion. The learned counsel for the appellants re- 
ferred to some other rulings also in which it seems 
to have been assumed without discussing the matter 
fully that whenever any question of the existence 
of occupancy rights arose the case became triable by 
a revenue Court : see e. g. 3 Bah. 84^9 and A. I. R. 
1926 Bah. 838.® But not a single case was cited in 
which the requirements of ol. (dj and of the proviso 
were fully discussed and a conclusion was arrived 
at that it was unnecessary to consider the status of 
the parties in determining whether the matter 
falling for decision under the proviso was one which 
could be heard and determined by a revenue Court 
only. On the other hand, the interpretation placed 
on cl. (d) of sub.a. (3) of S. 77 in 12 Bah. IIH* 
4 (the soundness of which was conceded by the learned 
counsel for the appellants) fully supports the cop- 
elusion arrived at above. 

The argument that a suit becomes cognizable by 
a revenue Court under cL (d) merely because there 
is a question of the existence of an oceuptmoy ten- 
ancy seems to me to he wholly untenable. The 
■object of the Btmjab Tenancy Act evidently is to 
take certain disputes between landlords and tenants 
and other cognate matters out of the jurisdiction 
of civil Courts- It is well established that an enact- 
ment of this nature which restricts the jurisdiction 
of civil Courts ought to be construed strictly. In 
order to see therefore whether cL (d) of 8. 77 ap- 
plies to the droumstanoes of a ease, it is necessary 
to see whether all the requirements of the olause 
- are fulfilled- It is therefore necessary toconsider not 
only the nature of the dispute, bat sdso/the status 
of the parties as menUoned in the clause, for in- 
sl^nce, if an ocoupanoy tenant sues tb eject a mere 
■ If es^sser from his land, he may have to prove that 
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he Ea an occupancy tenant, if the fact is denied by ^ 
the defendant. But is that any reason for holding 
the ease to fall under cL (d) ? The answer must, I 
think, be obviousiy in the negative. The intention o! 
cl. (d) clearly is that only those suits should be held 
to fall under it which arise bfftween parties occupy- 
ing the status mentioned in the clause. It is only 
when this condition is satisfied that the dispute 
about the cxlstcnco of an oeeupaney tenancy mmes 
to be cognizable by a civil Court, The worde. “any 
dispute or matter with respect to which any Hucb 
suit might be inatittited'* appearing ni sub*s. (3) are 
very significant. There murst be posrdhilitj of such 
a pit at the time when the dispute or matter h 
raised. The object of this provision evidently is to 
prevent circumvention of the Punjab Tenancy Act 
by taking any ‘dispute* or ‘matter* to a civil Court 
which the Legislature has thought it fit to leave to 
the decision of the revenue Courts. The language / 
used in the proviso is somewhat different from the 
language of the corresponding provision in suh*s.(3),l 
but its effect is the same as already pointed out.! 
Unless therefore it is shown in any particular case; 
that there is a ‘matter* to be decidal with respect^ 
to which one or the other party could institute ai 
suit which would be cognizable by a revenue CoartI 
only, the jurisdiction oi the civil Courts will not be 
ousted. 

It has been already held above that the require, 
meats of cL (d) of S. 77 as regards the status of the 
parties are not fulfilled in resjKjet of the real sub- 
ject-matter of the dispute between them in this 
case. I would accordingly answer the second ques- 
tion in the negative. In the end, reference may be 
made to one point which was raised on behalf of 
the appellants in the course ol the arguments. II 0 
was urged that the present action in the civil Court 
was not maintainable in view of the provisions of 
S. 60 and S. 77 (g), Punjab Tenancy Act. This 
argument was based on a Puli Bench decision of the 
Punjab Chief Court reported in 90 P,B. 1918.® This 
was not however one of the points referred to the 
Pull Bench and was, therefore, not allowed to he 
argued. 

ABDUL RASHID J. — X have had the advan- 
tage of reading the judgments of my brothers Dalip 
Singh and Bhide. I find myself in agreement with 
my brother Dalip Singh, and have nothing to add. 

MUHAMMAD MUNIR J. —I also agree with 
Dalip Singh J. 

TEK CHAND J.— I have had the advantage of 
reading the judgments prepared by my learned 
brethren, Dalip Singh and Bhide JJ# and agree with 
them that the first question referred to the Full 
Bench must be answered in, the afilrmalive and the 
second in the negative. There is no doubt that the 
suit, as framed, was properly Instituted in the civil 
Court. In order to determine whether the Court, in 
which a suit la brought, has or has not jurisdiction, 
initially, toonterfeain it* what has to he seen it the, 
aHegations in the plaint, the cause of action dis- 
closed therein and the relief claimed. It is commoit 
ground that defendants are the owners of the land 
and the plaintiffs were occupancy temmlte under 
them and were In pdis^selon as such till I0if* Ac* 
cording to the plaint^ in that year lie, pMnllis 
gave the land to the defendants lor, ^eesIMvatm m , 
tenattte-at-wlll under them on payi^l'of tent and, 
pot the defendants In actual lor ihle pur- 

pose. It was averred that the dspodante paid the 
rent lor, some time hat were how denying the ten- 
aimy-at*iidli; and poss^ion m , 

' treeps^m* The plalh<^=,lihefrefdrt, prayed a 
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decree for possession of tbe land be passed in tHeir 
^ favour. 

It is not denied for the defendants that a suit, 
framed as above, is cognizable by a civil Court. It 
is however contended that vve have not merely to 
look to the form in which the claim is put but to 
its substance and that in this case what the plain- 
tiffs were really seeking was to establish their claim 
that the occupancy rights, which they once had but 
which had become extinct by abandonment in 1927 
were still subsisting. It was accordingly urged that 
the suit was of the class described in cl.(d)of sub-s. 
(3) of S.77 and, as such, was exclusively triable by a 
revenue Court. Clause (d) refers to suits ‘*by a 
tenant to establish a claim to a right of occupancy 
or by a landlord to prove that a tenant has not 
such a right.** Assuming, that the real nature of 
j the suit is as contended for by the defendants’ 

^ learned counsel, the suit would not fall within 
cl. (d). That clause contemplates that the relation- 
ship of landlord and tenant, admittedly subsists 
between the parties ; and the dispute is as to the 
nature of the tenancy, that is to say, whether the 
tenant is a mere tenant- at-will oris a tenant having 
a right of occupancy and if so, of what class. If the 
parties are at Issue on the question as to whether 
the plaintiff is a “tenant** at all, el. (d) would not 
apply. See in this connexion 12 Lab. 111,18 and the 
rulings cited therein, the correctness of which has 
not been questioned by the appellants* counsel. 

Further, the suit covered by cl. (d) is a suit for a 
declaration and not a suit for possession. The lead- 
ing case on this point is 9 P. B. 1888,2 decided by a 
Full Bench of the Chief Court under S, 45 (a) of 
0 Act 18 of 1884 (which corresponded to S. 77 of tbe 
present Punjab Tenancy Act), the facts of which 
were on all fours with those of the case before us. 
It was held in that case that where a plaintiff asked 
to be placed in possession of land on the ground 
that he was entitled to hold such land as a tenant 
with a right of occupancy, his suit is not one “by a 
tenant to establish a claim to a right of occupancy** 
and so cognizable by Revenue Courts only. It was 
observed that it was true that in a ease of this kind 
it was essential to the obtaining of the relief asked 
for that a plaintiff should “establish his claim to a 
right of occupancy, “ but that this question of title 
arises only incidentally. The cause of action alleged 
by the plaintiff is being wrongfully deprived of, or 
kept out of the cultivating possession of certain 
lands, and the relief he asked for is a restoration 
to such possession. This is a relief which the 
® Olvil Courts alone can give him. The definition of 
“tenant** in the Tenancy Act and other changes 
made by it have not affected the correctness of 
9 P, B. 1888,2 indeed, it was re-affirmed by other 
Full Benches of the Chief Court in 44 P. E. 18913 
and 45 P. B. 1891,^ in eases decided under that Act. 
A Full Bench of five Judges of the High Court in 
9 3 jah, 38,1 has endorsed this conclusion, and no- 
thing said before us leads me to come to a contrary 
decision. With great respect, I entirely agree with 
the view expressed by Plowden J. in 45 P.B. 1891,4 
that in order to t^astitute the relation of “landlord” 
and “tenant** as defined in the Tenancy Act, the 
lattermost not mer^y hitte the “right to holdi”but 
mi;^l also have enterm^nb p^session as such, and 
fisher that the continuahee of possession (actual or 
iKWructive) is moeBmf for the continuance of the 
;; for which the legisla- 

.pdd.down' th©''%oiltottyi in cases 

r ^ t sJik I J . ‘ ^ . 


Balip Singh and I entirely agree with his reasoning ^ 
and conclusion. 

The second question relates to the effect of proviso 
(3) to S. 77 (added by Act 3 of 1912) which lays 
down that where in a suit cognizable by and insti- 
tuted in a civil Court it becomes necessary to decide 
any “matter” which can under this sub-section^ be 
heard and determined by a revenue Court a civil 
Court shall endorse upon the plaint the nature of 
the “matter** for decision and return the plaint for 
presentation in the revenue Court. The question, 
therefore, is whether the defendants’ pleas in this 
case raised a “matter” in respect of which a suit, if 
brought by the defendants would fall within any of 
the clauses of sub-s. (3) of S. 77. The defendants* 
learned counsel is unable to refer to any clause other 
than cl. (d). As from above the first part of the 
clause does not apply, but it is argued that if the 
defendants were to bring a suit against the plain- / j 
tiffs, based on the allegations contained in their 
pleas in this case, it would be a suit falling under 
the second part of that clause. But in order to make 
the second clause applicable it is necessary that the 
plaintiff in the hypothetical suit (i.e., the present 
defendants) recognize the defendants in that suit 
(i.e., the present plaintiffs) as “tenants” under him 
and admit that they are in possession as such, but 
that their status is not of occupancy tenants but is 
of tenants-at«wili or tenants for a fixed period or 
tenants of some other kind. Now this is not the 
defendants* plea in the present case. They altoge- 
ther deny that the relationship of landlord and 
tenants exists between them and the plaintiffs, and 
it is common ground that the plaintiffs are not in 
actual or constructive possession. The defendants 
no doubt admit that the plaintiffs were once ocou- g|] 
pancy tenants under them, but their case is that the ' 
tenancy became extinct in 1927 since when the 
plaintiffs have had nothing whatever to do with the 
land. It cannot, therefore, be said that on the 
defendants* pleas it has “become necessary” to 
decide a “matter” which, under aub-s. (3), can b& 
heard and determined by the revenue Courts only. 
The answer to the second question is in the negative, 

G.N./R.K. Answer accordingly, 
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FULL BENCH 

Tek Ohand, Din Mohahmau and 
Sale JJ. 

Faqir Ghand — Decree-holder — 

Petitioner 

V. 

Deputy Commissioner, Jullundur, and 
another, J udgment-debtor — 

Respondents, 

Civil Bevn. Case No, 755 of 1941 (Formerly 
Extt, Second Appeal No. 568 of 1941), Decided on, 
13th Jnly 1942, case referred by Din Moham- 
mad J., D/- Xlth March 1942. 

(a) Civil P. C. (1903), S. IXS--S. US covers , 
orders passed by subordinate Court acting . 
daily under powers conferred un it % 
Act-r-Order of appellate Court accepting Depu^ 
Commissioner’s revision petition under S, 21A, 
Punjab Alienation of Land Act, is open to re- 
vision under XlSj Clv|l P* C. ; ^’37) 24 A.IB. 
1937 Ldr. ^7 » 169 1*0* 430, OYMBimLBD. 

|l5 eovm eaees which , a subordinate 
iudtolly in exer- 
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a 5°^®"® conferred on it by special Acts ; 

(’17) 4 A.I.B. 1917 P.C. 71, mi. on. [P 231 0 1] 
The Court which deals with a revision petition 
under S. 21A, Punjab Alienation of Land Act. acts 
judicially and is a “Court subordinate to the High 
Court** and, according to the pUin wording of 
D. 115, any order passed by such Court is open to 
revision by the High Court. Oonseguently an order 
of the appellate Court accepting a revision petition 
by the Deputy Commissioner under S. 21 A, Punjab 
Alienation of Land Act, is open to revision by the 
High Court under S. 115. Section 21A, Punjab 
Alienation of Land Act while it confers upon the 
Deputy Commissioner a special right of applying to 
the High Court on the revision side does not take 
away the right of the aggrieved party of invoking 
the revisional jurisdiction of the High Court under 
^ the general law of the land ; {*37) 24 A.I.B. 1937 
» Lah. 637=169 I.C. 430. OVEBBULED *, 12 P.B. 
1911, Approved ; Case law reviewed, {P 230 C 2 ; 

P 231 C 1, 2] 

C. P. C. — 


(*40) Chitaley, S. 115, N. 6, 

(’41) Mulla, Page 415, Note “Subordinate Court.” 
(b) Punjab Alienation of Land Act (13 of 
1900), S, 21A — Under S. 21A Court has to 
“find** whether decree or order impugned by 
Deputy Commissioner infringes Act — Pacts not 
apparent on face of record — Court must frame 
issue, institute enquiry and come to decision 
on it— .Court not making any enquiry of its own 
but merely relying and basing its decision on 
Naib Tehsildar*s report to Collector in muta- 
tion proceedings— Court acts illegally and with 
material Irregularity justifying interference 
C under S. 115, Civil P. C. 

Section 21 A requires the Court “to find** whe* 
ther by the decree or order, which the Deputy 
Commissioner impugns, the provisions of the 
Punjab Alienation of Land Act had been infringed 
and if in order to determine this question it is, 
necessary to go into the facts which are not ap. 
parent on the face of the record, it is not only com- 
petent to Court of revision, but it is its duty, to 
frame an issue, institute ah enquiry and com© to a 
decision on it : (’16) 3 A.I.B. 1916 Lah. 1 (P.B.) ; 
(*27) 14 A.I.B. 1927 Lah. 897 and (*35) 22 A.r.B. 
1935 Lah. 901, E^pl, [P 232 0 2] 

Where the Court does not make any enquiry of 
its own but merely relies on a report submitted by 
the Naib-Tehsildar to the Collector in mutation pro- 
ceedings and bases its decision on that reprt, it 
g acts illegally and with material irregularity justify- 
^ ing interference under S. 116, Civil P. C. 

[P 232 C 2] 


C. P. C. — * ' 

. (*40) Chitaley, S. 115, N. 12, Pt. 60. 

(*41) Mulla, Page 424, Pt. (a). 

O. L» Aggarwal — for Petitioner. 

Inder Dm Dua a%d A* B. Kapur — for Bes- 
pendents (Deputy Commissioner and Judg- 
ment-debtor^ respectively), , 

TEK CHAN0 J.— -The facts of the case wMoh 
have given rise to this reference to the Full Bench 
are as follows i Buta Singh (Eespondent 2) is a lat 
of mauza Dhaipur, District duUundur, and as such 
is a member of , a notified agricultural tribe under 
the Punjab Alienation of Land Act. By a deed, exe- 
cuted on 22ad January 1932, he mortgaged to the 
petitioner Faqir Chand, who is a non-agriculturmt, 
Certain properties,, described as two houses and a 
M B»/30545.9. it wa^ stated in the ,d«ed 


that the mortgaged properties were in the 

abadi and in a pjrivate partition bad fallen to the ^ 
share of Bata Siogh mortgagor and that he was the 
sok and cxeluBi^e owner. On *2ist August 1936, 
Faqir Chand in.., t'tntfjd a Fuit against Buta iaingh 
for recovery of tho amount duo on foot nC tlio morl- 
gap by sale of the mortgaged In this 

suit, a preliminary decree es parte on 

9th November 1936. whic'ih n'ii& niuda final on ilth 
June 1937. The dHcrcc- holder look out ejseeution 
and, after notice to the judgment-debtor under 
O. 21, B. 66, Civil P. 0., a warrant wns ir>ujcd for 
sale of the proper tie ■?, winch were tearlbeci an two 
housas and a taur, m in fcbe mortgage deed and the 
decree, An auction wa..; bcid on 6th December 1937, 
at which the properties were srold for Ks, 491 to 
Faqir Chand decree- holder, whose bid mi the 
highest. The sale was confirmed by the esrecatiog 
Court on 2Hth January 1933. The judgment-debter / 
Was fully aware of all these proceed ingn but he did 
not raise any objection to the sale or its confirma- 
tion. 

The sale certificate was issued in favour of Faqir 
Chand (clceree-holder) as auction purchaser on 2nd 
February 1938 and in this also, the properties were 
described as houses and taur situate in the afoadi of 
mauza Dhaipur. The decree- holder then applied to 
the executing Court for possession of the houses and 
the taur and a warrant for delivery of posscEslow 
was issued. On 27th March 1938, the bailiff sub- 
mitted his report that posses.Eion of the houses had 
actually been delivered to the decree-holder, the 
judgment.dcbtor Buta Singh having removed his 
belongings from it and the auction-purchaser Faqir 
Chand having put his lock on tho outer door. This 
report was thumb- marked, among others, by Buta ^ 
Singh himself. ^ 

On 17th November 1939, the Patwari put up a 
mutation for removal of the name of Buta Singh 
from the proprietary column and substitution of 
that of the decree-holder, stating that in accordance 
with the decree of the civil Court possession had 
been taken by Faqir Chand decree-holder who was 
in actual possesaion of the properties. The kmbar- 
dar of the village testified to these facti and 
endorsed the Patwarrs report. The Girdawar, how- 
ever, noted that the properties in question were 
“land” as defined in the Alienation of Land Act, 
belonging ton member of a notified agricultural 
tribe and, therefore, could not be sold to a non« 
agriculturist in execution of the decree of a civil 
Court. The papers were Submitted to the Collector, 
who directed an enquiry by the Kaib Tehsildar. 
While these proceedings were going on. Buta Singh, h 
on 20th July 1940, submitted an application stating 
for the first tinse, that the houses were situate on a 
part of the shamiiat, of which the taur also formed 
a part, that the decree-holder had got them sold 
fraudulently, that, further, one of the houses was 
his residential house and the other house and the 
taur were used for agrlmlfeural purposes and lor 
these msons, also, they were not liable to attach-^ 
meat and sale in execution of the decree. The';N|lb 
Tehsildar submitted his report to the Coll^lw to 
the efieot that thS properties inquestion v^tre wliy 
*Tand’» as defined in the Act and had been 
sold. ' ' 

On 23rd August 1940, the Deputy 
lodged a petition under 8. 21A, Allenallon 

' of Land Aot, in the Court of the inktefiibordlnate 
Judge, JuBundur, for revision the order by the 
Subordinate Judge oonfirmii!^ lie sale of the pro^ 

' pMm in exebntlon nttim "'In' the mortgage 
' suit. The decree-holder, <Ghitid, oemMed llm, 
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ap]»lication urging, inter alia that the properties 
^ were not “land” nor were they partof theshamilat, 
but were owned exclusively by Buta Singh. The 
Senior Subordinate Judge, however, without hold- 
ing an enquiry of his own as to the real nature of 
the properties and relying mainly on the report of 
the Naib Tensildar, accepted the Deputy Oommis- 
gioner^s petition and passed an order setting aside 
the sale. The decree-holder Fagir Chand has moved 
this Court under S. 115, Civil P* G., and S. 44, 
Punjab Courts Act, for revision of the order of the 
Senior Subordinate Judge setting aside the sale on 
two grounds : (1) that the Senior Subordinate Judge 
exceeded bis jurisdiction in accepting the Deputy 
Commissioner's petition for revision under S. 21A, 
as that section is “intended merely to enable cor- 
rection of a decree or order, which on the face of 
the 'record, infringes the provisions of the Act,** 
^ and that it does not apply to a case (like the pre- 
sent) where the alleged infringement of the provi- 
sions of the Act does not appear, ex facie, in the 
decree or the record, but has to be ascertained after 
enquiry, and (2) that* in any ease, the Senior Sub- 
ordinate Judge did not bold any enquiry into the 
nature of the properties in question and did not 
give proper opportunity to the petitioner to prove 
that the properties were houses and taur, situate in 
the abadi and not used for agriculture, or pasture 
or purposes subservient to agriculture. 

In support of the first contention reliance was 
placed on certain remarks in a Full Bench decision 
of the Chief Court reported in 52 P. B. 1916.1 
When the case came up for hearing before my 
learned brother, Din Mohammad J., sitting in 
Single Bench, a preliminary objection was raised on 
behalf of the Deputy Commissioner that an order 
® passed by a Subordinate appellate Court accepting 
the Deputy Commissioner’s revision petition under 
S. 21A, Punjab Alienation of Land Act, was not 
open to revision by this Court under S. 115, Civil 
P. 0., as has been laid down in A. I. B. 1937 Lah, 
637.2 gijie learned Judge being doubtful of the cor- 
rectness of this decision and also of the remarks in 
52 P. B. 19161 above referred to, on which the 
^titioner relied has referred the case to a Full 
Bench. 

It will be convenient to take first the preliminary 
objection raised by the respondent that the order of 
the Senior Subordinate Judge is not open to revision 
by this Court under S, 116, Civil P. C. As stated 
above, the preliminary objection is supported by 
A. I. B, 1937 Lah. 6372 decided by Addison J. sit- 
ting in Single Bench, The learned Judge based this 
^ conclusion on the ground that while S. 21A, cl. (3) 
expressly provides that where the appellate Court, 
to which the Deputy Commissioner has preferred a 
revision petition, passes an order rejecting such 
petition the Deputy Commissioner may, within two 
months after the date upon which he is informed 
of such order, apply to the High Court for revision 
thereof, there was no provision for a similar revision 
being preferred to theHigh Court if the Deputy Com- 
missioner’s petition had been accepted by the appellate 
Court. This deoision is not in accord with 12 P. B. 
1911,® in which the identical objection had been 

llfieTs a7l B. me Lah. l : 32 i. a 446 : l2 
VM 1916 : 35 P, R, E* 1917 (E3.). Fern Din v, 
Mt* Barsh > , 

ti fm) 24 A. I. B, IW Lah, 087 : 109 I, 0. 430, 
Bam Boda Bsm j, Cblleetor, Di^ra Chazi 
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raised and overruled. That case was regarded in the ^ 
Chief Court and this Court as the ruling authority 
on the subject for over 25 years, but there is no re- 
ference to it in the judgment in A. I. B. 1937 Lah, 
637,2 Apparently, the attention of the learned 
Judge, who decided the latter case, was not drawn 
to it. In 12 P. B. 1911^ Shah Din J. who delivered 
the judgment of the Division Bench discussed the 
matter at length, and as I am in complete and res- 
pectful agreement with his reasoning an4 conclu- 
sion, I take the liberty of quoting the following 
passage from his judgment : 

“Section 21A of Act 13 of 1900 lays down special 
rules of procedure for the benefit of the Deputy 
Commissioner concerned, who is empowered to ap- 
ply for the revision of a decree or order passed by a 
Court in contravention of any of the provisions of 
the Act to the Court, if any, to which an appeal 
would lie from such decree or order or in which an f 
appeal could have been instituted at the time when 
the decree or order was passed, or in any other case 
to the Chief Court. If the appellate Court passes an 
order rejecting the Deputy Commissioner’s applica- 
tion, he may, within a prescribed period, apply to 
the Chief Court for revision thereof. But for the 
enactment for this latter provision the Deputy Com- 
missioner would not have been able to invoke the 
revisional jurisdiction of this Court and, therefore, 
the Legislature thought it necessary to enact 
S. 21A of this Act. The enactment of this special 
provision for the benefit of the Deputy Commis- 
sioner, however, does not take away the right which 
a party to a suit or an execution proceeding has of 
applying to this Court under the general provisions 
of S. 70, Punjab Courts Act, for revision of an order 
or a decree passed in a case in which no appeal lies ^ 
to this Court. Section 21A, Alienation of Land Act, 
while it confers upon the Deputy Commissioner a 
special right of applying to this Court on the revi- 
sion side, does not expressly negative the exercise 
of any such right on the part of an aggrieved party; 
and it would certainly be imputing to the Legisla- 
ture a most unreasonable intention to hold that the 
right possessed by such a party of invoking the revi- 
sional jurisdiction of this Court under the general 
law of the land is taken away by necessary implica- 
tion simply because the aforesaid section does not 
confer such power on such party equally with the 
Deputy Commissioner. The contention of the res- 
pondent’s counsel, if accepted, would work obvious 
injustice and lead to grotesque consequences, and 
we are not prepared to accede to it, unless com- 
pelled to do so by the plain language of an enact- 
ment, We have been referred to no such enactment! h 
and we, therefore, overrule the preliminary objec-1 
tion,” 

The learned counsel for the respondent contend- 
ed that S. 2XA creates a special jurisdiction in the 
appellate civil Court to revise, at the instance of the 
Deputy Commissioner, a decree or order passed by a 
Subordinate Court, to which he was not a party, 
and, therefore, orders passed under it are not subject 
to the ordinary revisional powers of the High Court 
under S. 115. It was urged that in such a case the 
power to revise must be conferred expressly by the 
Legislature and as the Punjab Alienation of Land 
Act is silent on the point, it must be held that the 
order of the Senior Subordinate Judge is final. This 
argument is without any substance. Seotion U6, 
Civil P, 0., is very wide in its terms and ^ves the , 
High Courfeihe power “to call for the r^ord of apy 
case which has been decided by any Cohi^ sSnhdfSK 
nale^ 'to.it’?i and in whioh^no ’^pead : hi^*(.,,Tho,ien'ipr 
(<W/the'Dls1irioi^uage, as the 



1942 I’AQiBCHANDv.DEPtTTrCoMMR., JTir-i,TJiroiTB<FB)r2’eifc Chand /J tahore 281 


a 


b 


c 


d 


ease may be) who deals with a revision iietition 
under S, 2ZA, Alienation oC Land Act, is acting 
ludidaily and is a “Court subordinate to the High 
Court/* and, according to the plain wording of S. 115, 
any order passed by such Court is open to revision by 
ithe High Coart* That S. 116 covers cases in which 
, 'a subordinate Court has passed orders, acting Judl- 
jciaily, in exercise ot the powers conferred on it by 
ispeoial Acts has been laid down by the liighest 
authority. In 40 Mad, it was held by their 
Lordships of the Privy Council that the High Court 
has jurisdiction under S, 116, Civil P. C., to revise 
an order of the BistricI Judge made under S. 10, 
Beligious Endowments Act, on the occurrence of a 
vacancy in a temple Committee declaring that an 
election by the remaining members of the Committee 
to fill up the vacancy was regularly held, and that 
the appointment of the person was valid* 

In A. I, B, 1935 All. 310 = 156 L C. lOSS^ an 
order passed by the District Judge, empowered by 
the Local Government under the proviso to S, 3, 
Companies Act, was sought to be revised by tbeHigh 
Court. An objection was raised that there being no 
provision in the Act authoriasing the High Court to 
revise such an order, the revision petition was in- 
competent. In overruling this objection Iqbal Ahmad 
and Harries JJ. held tl^t “the District Judge em- 
powered by the Local Government under the proviso 
to S. 3, Companies Act, has exclusive original juris- 
diction to decide all matters arising under the Com- 
panies Act with reference to companies, the registered 
offices of which are within his district. But the ex- 
clusive original jurisdiction confer red on the District 
Court can in no way oust the revisional jurisdiction 
that is conferred on the High Court by B. 115, Civil 
P. O., unless that jurisdiction is either expressly or 
impliedly ousted by the Companies Act, or the Dis- 
trict Court while exercising jurisdiction under that 
Act, is not subordinate to the High Court within 
the meaning of B. 115. There is nothing in the Com- 
panies Act, either expressly or impliedly ousting the 
revisional jurisdiction of the High Court. In the 
absence of such a provision the limits of the revi- 
sional jurisdiction of the High Court must he as- 
certained by reference to S. 116, Civil P* G,’* 

In A, I. B. 1934 All 260, « a ?uli Bench of the 
Allahabad High Court held that an order passed by 
a District Judge in the exercise of special jurisdic- 
txon conferred on him under the Land Acquisition 
Act, against which no appeal is provided for in the 
Act, is open to revision by the High Court under 
S. 116. Again, in A*LK. 1938 Lah. 8557 it was held 
that “a Commissioner appointed under the Work- 
men's Compensation Act and adjudicating a claim 
made under the Act is a ‘Court subordinate to the 
High Court' within the meaning of S. 116, Civil 
P, or S* 44, Punjab Courts Act, and a petition 
far revision lies against an order passed by him, pro- 
vided ail , the other necessary conditions are present.” 
It must therefore he held that the law was rightly 
laid down in 12 P. B. 191l» and the contrary view 


4. (’17) d A*ia, 1917 P.C* 71: 40 IG 660 j 40 Mad. 
793 : 44 L A* 261 {P. C.), Balkrishna Hdayar v. 
Vasudeva Ayyar. 

5. {»S6) 22 A4.B. 19S6 AIL 810 : 166 LO* 1068: 67 
ail 810 : 1936 A.LJ, 627, British India Corpora- 
tipn, Ltd. V. Bhanti Harain* 

8. C34) 21 A.I*B, 1934 AIL 260 : U8 t €. 617 ; 68 
ail 666 ; 1934 A. L. J. 32 (EB*), Makhan Lai v* 

, Secretary of State. ^ ^ ^ 

7. t?88) 86 A. I. ». IS®8 866 : 180 1. 0, 818, 
firm G. D. Gianohand P^mbffiaKMrs A Tricycle 
U«aufacturers V* Abdul Hamid* 


taken in A.I.B. 1937 Lab. 637^ is unsound and that ^ 
decision must be overniied. It may also he men- 
tioned that in A. Mi. 1910 Lah. 336^ DalipBingh J. 
sitting in Binele Beach has disHcuted from A. I. It* 
1937 Lab. 637^ and, more recently. Blacker J. in 
Civil Bevisjon No. S of 1941, decided on 2Srd May 
1941, aho came to the same concliihlon, I would ac/ 
eordingly repel tlse prehoilunry objectiosx raised by; 
the rcipondent’'; learned eounpol and hold that thls| 
Court has the power to revise the order of the Senior! 
Subordinate iludf^e, sieccptinst the Deputy Commis-' 
sioner’s petitiou under S. 21A, provided appropriate’ 
grounds for revision are made out. 

The first conientioa raised by the decree- holder 
(petitionerii in his revision petition Is that S. 21A is 
limited only to “the correction of decrees, which on 
the face of the record, infringe the provisions of 
the Act,” and that as in the present ame the record 
of the mortgage suit does not, ex facie, show any / 
such Infringement the Senior Subordinate Judge 
should have rejected the Deputy Commissioner’s 
petition under S. 21 A cm this ground alone, la sup- 
port of this contention his learned counsel h«^ 
relied upon a remark by Leslie tlonm J. (at p. 152) 
in 62 P* K. I916i that the intention of the Legis- 
lature in framing S. 21A was merely to enable 
the correction of decrees which, on the face of the 
record, infringe the provisions of the Act, e. g., if a 
Court has granted a decree for the possession of 
land against a Jat Sikh to a person who is described 
in the plaint as a Banya of li&horo City. With 
great respect, it must be said, that this remark is 
too widely expressed, and ought not to be taken 
literally. Indeed, It seems difficult to understand its 
real significance, for, in the very next paragraph the 
learned Judge, after referring to nub-s. (5) of S. 21A, « 
observed that that provision of the law would autho- 
rise the civil appellate Court to order a remand if 
that waa thought necessary. 

There is nothing in S. 21A or any other provision 
in the Land Alienation Act, from which the inten- 
tion imputed to the Legialatore In the passage cited 
could be inferred. On the other hand, sub-s. (2) of 
that section requires the Court “to find*', whether 
the provisions of the Alienation of Land Act had or 
had not been contravened by the decree 'or order in 
question. It is not stated in the section that this 
finding must be arrived at only on the materials 
already on the record of the case In which the 
impugned decree or order was passed. In most cmiea 
the essential facts are not disclosed in that record 
and It is the duty of the Court hiring the petition 
under S. 21A, to institute an enquiry in order to 
come to a correct and definite finding. That such 
an enquiry is contemplated by the Legislature Is 
clear from sub-s. (6), which says that the provisions 
of the Civil Procedure Code as regards appeals shall 
apply, 80 far as may be, to the procedure of the 
Court in revision petltion8«nderS.21A* frequently. 
In these petitions the question arises whether the 
judgment-debtor or the decree-holder Is, or is notj 
a. member of a notified agricultural tribe and the 
Deputy Commlislonar and the decree-holder 
Issue on the point* The tmotd of the original suit 
throws ho light whatever on II and the Couii tai to 
hold an enquiry directing the Deputy Commlploner 
and the opposite party to lead evidence In export 
of Ihfidr-impeotlve contentions. In eei^ the 
queitiem Involved Is whether the tO'wMtffi 
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the Panjab Alienation of Land Act. Here, again, 

^ the record of the original suit is of no assistance 
and an issue has to be framed and enquiry held in 
which the revenue papers and other oral and docu- 
mentary evidence may have to be examined. In 
practice, the High Court, while hearing petitions 
presented by the Deputy Oommissloner under S.21A, 
has on numerous occasions found it necessary to 
order remands under 0. 41, R. 25 for enquiry and 
report on these and similar questions. Por a recent 
instance of such a ease, reference may be made to 
Civil Ptevn. No. 653 of 1940, ^ decided by a Division 
Bench of this Court on 19th May 1942. In that case 
a person describing himself as a Dhadi (mirasi) had 
gold his agricultural land to a nomagriculturist and 
in a suit brought by the latter a decree for posses- 
sion of the land had been pssed by a Subordinate 
Judge* The Deputy Commissioner, on being informed 
^ that the vendor was really an Awan, which is one 
of the notified agricultural tribes, in the district, 
and not a Dhadi, moved the High Court for revision 
of the decree under S. 21 A. Both the vendor and 
the vendee resisted the Deputy Commissioner’s peti- 
tion on the ground that the vendor was really a 
Dhadi* It could not be said on the face of the record 
as to which of these rival contentions was correct. 
An issue was accordingly framed and the case re- 
manded to the Subordinate Judge for enquiry and 
report under 0. 41, R. 25. The Deputy Commis- 
sioner and the vendee led considerable evidence, on 
which this Court gave its finding. 

Reverting to 52 P.R. 1916,1 it seems necessary to 
say that the perusal of the judgment shows that 
apart from the remark quoted above (a remark 
which, if I may say so with respect, does not appear 
to have been very happily expressed and which was 
really obiter) the learned Judges did not purport to 
lay down any rule of general application. The deci- 
sion in the case proceeded on its very peculiar facts, 
and all that the learned Judges really held was that, 
in the circumstances, they did not think it proper, 
in proceedings before them, to institute an enquiry 
into the legitimacy of the respondents, as the iden- 
tical question was in dispute in another litigation 
between the respondents and the reversioners of the 
alleged father, who were the persons primarily 
interested. The result of that litigation would be 
final and conclusive as to succession to the property 
of the deceased and it would have been a waste of 
time to simultaneously hold an enquiry into the 
same point at the instance of the Deputy Commis- 
sioner. The learned Judges, therefore, declined to 
exercise their revisional power and dismissed the 
petition* 

The petitioner’s learned counsel referred us to 
two other cases in which 52 P. R, 19161 had been 
toUowed* In A. I. B. 1927 Lah. 897,10 Shadi 
Lat 0. J. refused to re-open, at the iustance of the 
Deputy Commissioner, the question which had been 
ua&ed in a bona fide dispute between the parties and 
the trial Court, after a consideration of the entire 
evidence, bad! found in favour of one party. Simi- 
larly, in A, I* E. 1935 Lah, 90111 the question was 
whether the propertjr in dispute was *’land*’ as 
defined in theAlie^tion of Land Act. This question 
had been raised* In , the pleadings put in Issue, and 
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contested by the parties, and the trial Oonrt, after a 
careful examination of the evidence, had decided 
the issue. It was held that this was a finding of 
fact arrived at in a bona fide dispute between the 
parties and that the interference of the Deputy 
Commissioner was improper. After giving this deci- 
sion the learned Judge casually referred to the 
observations of Leslie Jones J. in 52 P. R. 1916.1 
It will thus be seen that none of these cases, is 
really an authority for the broad proposition con- 
tended for by the petitioner. As has been stated 
above, S. 21 A requires the Court “to find” whether 
by the decree or order, which the Deputy Commis- 
sioner impugns, the provisions of the Punjab Alie- 
nation of Land Act had been infringed and if in 
order to determine this question it is necessary to 
go into the facts which are not apparent on the face 
of the record, it is not only competent to Court of 
revision, but it is its duty, to frame an issue, insti- 
tute an enquiry and come to a decision on it. The 
first contention raised by the petitioner, therefore, 
fails. 

The next question for consideration is whether in 
disposing of the Deputy Commissioner’s petition 
under S. 21 A, the Senior Subordinate Judge has 
acted illegally and with material irregularity. On 
going through his judgment, It seems clear that he 
did not make any enquiry of his own but merely 
relied on the report submitted bytheNaibTehsildar 
to the Collector, in the mutation proceedings, and 
he based his decision on that report. The onus to 
prove that the properties in dispute were “land” as 
defined in the Act was, clearly, on the Deputy Com- 
missioner. An issue to this efiect should have been 
framed, the Deputy Commissioner required to lead 
evidence in support of his contention and the decree- 
holder then given an opportunity to rebut it. As 
this procedure was not followed, the decree of the 
learned Judge cannot be maintained. I would 
accordingly accept this petition, set aside the order 
of the Senior Subordinate Judge and remand the 
case to him with the direction that he should frame 
an issue as to whether the sale held in execution of 
the mortgage decree contravenes the provisions of 
the Punjab Alienation of Land Act, inasmuch as on 
the date of the sale the properties in question were 
“land” as defined in the Act. In the eircumstanoes, 
I would leave the parties to bear their costs so far 
incurred by them. Counsel have been directed to 
cause their clients to appear before the Senior Sub- 
ordinate Judge, Jnllundur, on lOth August 1942, 
when a date for further proceedings will be fixed, 

DIN MOHAMMAD J,— I agree. 

SALE J — I agree. 

G.N./R.K. Petition accepted* 

* A. L R. (29) m2 Lahore 232 

Din Mohammad J. 

Emperor 

V. 

Brij Led and others — Respondents* 

Cri, Revn. No. 718 of 1942, Decided on 22nd June 
1942, reported by Sess, Judge, Jheium, D/- 31-3-1942. 

(a) Criminal P. C. (1898), Ss. 367 and 561A— 
Not even Magistrate can pass remarks in cases 
which are sub-|udice especially such remarks as 
tend to cast serious reflection on impartiality of 
Court trying th^em ; — Remark that Hoiiorary 
Magistrates will “ dance to tune played hy 
Municipal Commissioners ** Jheld obfetfionable 
and 'Whuld'^aiBount 'to nontmiSpf Court if 
;.'ehiaaiit,#lro^' 'be 
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Nobody, not even a Magistrate, is permitted to 
^ pass any remarks in cases wbick are sub judice, 
especially such remarks as tend to cast a serious 
resection on the integrity and impartiality ot the 
Court trying them. [P 234 C 1] 

A remark by a Magistrate in his judgment that 
the Honorary Magistrates will “dance to the tune 
played by the Municipal Coramiasioners” amounts 
indirectly* to criticism of Government who appoint 
such dishonest Magistrates. If the Magistrate really 
believes that certain Honorary Magistrates are open 
to extraneous Influences, he should move the autho- 
rities (SJncerned for their removal and not condemn 
them publicly in such an objectionable manner. If 
such remarks emanate from any other quarter they 
would amount to contempt of Court. Such remarks 
therefore being objectionable should be expunged 
from the judgment. [P 233 0 2; P 284 0 1] 

* Ct. P. c — 

(’41) Chitaley, 8. 367, N. 8; S. 56Xi, N. 7, 

(’41) Mitra, Page 1214, N. 1047; “ Bemarks and 
Comments”; Page 1801, N, 1483 A * “Or otherwise 
to secure the ends of justice* * — Expunge remarks*. 

(b) Criminal P* C. (1898), Ss.SOlA and 367 -- 
Magistrate sitting as Judge cannot base his 
decision on extra-judicial information— Whole- 
sale condemnation of Municipal Commis- 
sioners, leading townsmen, police and members 
of bar based on hearsay and gossip held highly 
objectionable and should be expunged. 

A Magistrate while sitting as a Judge is not stall 
expected to base his decision on matters which come 
to his knowledge extra* judicially. A Magistrate may 
have more sources of information than one, but in 
^ his judgment in judicial cases he can employ only 
those that are covered by the Indian Evidence Act. 
The rest is hearsay and oaymot be utilised lor or 
against a party in any manner* [P 284 0 1] 

[Wholesale condemnation of Municipal Commis- 
sioners, leading townsmen, police and members ol 
bar based on hearsay and gc«sip and imagination 
held highly objectionable and shonld be expunged 
from judgment.] [P 284 C 1] 

Cr. P. C— 

(»41) Chitaley, S. 367, N. 8; S. 561A, N. 71 
(’41) Mitra, Page 1214, N. 1047; “Bemarks and 
Comments”; Page 1801; N.1433A: * “Or otherwise 
to secure the ends of justice**— Expunge remarks*. 

•(c) Criminal P. C, (1898), Ss. 561A and 367 
*— It is not within province of European Magis- 
trate to preach Indians on such delicate subject 
^ as their womenfolk or to make sweeping gene- 
ralisations about Indians — Remarks about 
sensitiveness of Indians at their womenfolk 
being looked at by any one so much as twice 
and about Indians not yet having developed 
sense of general and civic responsibility^ their 
u \ ' ; ‘being devoid of integrity and their having no 
, claim to be called civilised people, held highly 
I ! offensive, insulting, most ill-advised and in- 
discreet and should be expunged from judgment. 

It is not within ^hs^ provint^ of s'* European 
Maaistrate to assume In Ms jndgmenis the role of a 
i: meltor and to preach to Ml Indians without any 

W ' exception on such delicate; subject as ^eir women- 
*1 folk and to ask them to give up their time-honoured 
notions or to make sweeping gen^liaatloha about 
' ■ IndtaM. {PS84 0« 

‘ [Bemarks about Indians being remarkably sens!* 

E : tive lf one so much as looks twh^ at thdr womem 
V flflk and that th^ should learn mam m 
'1942 li/10 ' . ’1 ' 


corps in this connection held not in good taste, - 
highly objectionable and insulting and remarks 
about Indians not yet baving developed sense of 
general and civic responsibility, their being devoid 
of integrity and their having no claim to be called 
civilised people held most oflensive, ill-advised and 
indiscreet and not borne out by actual facts, AH 
remarks held should l>c expunged from the judg- 
ment.] [P 233 G 2 ; F 234 V 1] 

Cr. P. 

(’41) Chitaley, S. 367, N. 8; S. 5S1A, N. 7. 

(’41) Mitra, Page 1214, N. 1047: “ Bemarks and 
Commeny” ; Page 1801, N. U33A: * “Or other, 
wise to secure the ends of justice” — Expunge 
remarks.* 

Arjan Zlass— for Bespondonts. 

ORDER. •— A case against one Brij Lai and his 
two brothers under S. 107, Criminal P. G. was tried jf 
by Mr. K. B. Rogers, Sub-Bi visional Magistrate, 
Find Badan Ehan, and flnding that there was no 
justification for taking any action against them, ho 
made an order of discharge. On revision by the 
complainant, the Sessions Judge, while maintaining 
this decision on the merits, took exception to certain 
passages in the Magistrate’s judgment and conse- 
quently forwarded the proceedings to this Ck>urt 
with a recommendation that the oflending passages 
be ordered to be expunged. They read as follows:— 

1. “ Admittedly Indians are remarkably Msitive 
if one BO much as looks twice at their womenfolk, 
but they should learn more esprit ie corps In this 
connection,” 

2. “ In respect of injuries which Chanan Shah 
and Jawala Sahai may have sustained, ordinary 
criminal oases have been filed against Brij Lai 9 
before the Bench, and as I have no doubt that the 
Honorary Magistrates would be more inclined to 
dance to the tune played by the Municipal Gommis- 
sioners, and award suitable sentences X fail to see 
what business It is of mine to bind Brij Lai in 
respect of those oflences. 

3. X have heard from quite respectable pe^li that 
Brij Lai has remained in the lock* up lor such a 
long period, not primarily because the Interim secu- 
rity asked was too high, but because those who 
would come forward to me to pledge the necessary 
security, were prevented from so doing either by the 
police or by members of the Municipal Committee 
and leading townsmen who seem to have been 
against the accused en mam or perhaps by combi- 
nation of both. 

4. Of course, X cannot compel any member of the H 
Bar to appear in any case but I think it is surprising 
that the lawyers who will fight many a forlorn case 
on behalf of a murderer whmn they know to be 
guilty, would not accept a brief In a singularly pro- 
blematlmil mwse like the present,” 

The reasons advanced by the Sessions Judge m 
that passage I is a sweeping generalisation which 
was uncalled lor and was likely to give otence U a 
large number people in this country; parngb % 
was even more inapropriate and rather aUiouhted 
to a contemi^ of CWrt; and the remarii made In 
pssagas'fi and 4 were hot warrants by record. 
On Mng through the record and the ol 

the llagtiiiwte, I have come to Ihtesmmfidn that 
the rmmmindatiOn of the Beseiomi must be 
accepted* The remarks made bf Ihc.lfi^lsttateln 
pasi^e I mm obviously not In nm" Wmte. Further, It . 
w«MS highly improper for him fh assume the role of a 
mimtmr and to preach to «dt tndians without any 
excepikm m nwek Addficaleitbject,' He should 
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known that the ideas imbibed by him in his own 
® country were altogether foreign to this soil and that 
his advice that the Indians should “learn more 
esfrit de corps^’ so as not to resent the conduct of 
those people who stare at their womenfolk with an 
immoral object, would be treated as a sheer insult. 
Indians treat their womenfolk-— mothers, daughters, 
wives and sisters— as sacred objects and cannot be 
blamed therefore if they do not brook their profana- 
tion in any manner; and it is not within the province 
of the Courts of law to teach them to give up their 
time-honoured notions, which have been ingrained 
in their blood for centuries past. 

Similarly, bis reference to the Honorary Magis- 
trates in passage 2 betrays his complete ignorance 
not only of law but of judicial decorum as well. He 
should have known that nobody — not even the Sub- 
Divisional Magistrate— is permitted to pass any re- 
^ marks in cases which are sub Judioe, especially such 
remarks as tend to oast a serious reflection on the 
integrity and impartiality of the Court trying them. 
Honorary Magistrates are not elected by the people 
but are appointed by Government and for a respon- 
sible ofiScer to say that they will “dance to the tune 
played by the Municipal Commissioners”, is in- 
directly to criticise those who appoint such dishonest 
Magistrates. If the Sub-Divisional Magistrate really 
believed that the Honorary Magistrates were open 
to extraneous influences, he should have moved the 
authorities concerned for their removal and not 
condemned them publicly in such an objectionable 
manner. Had these remarks emanated from any 
other quarter, they would clearly have amounted to 
a contempt of Court as pointed out by the Sessions 
Judge and I would have suo motu taken action in 
the matter in order to protect the dignity of the 
® Subordinate Courts, Inexperience of the Magistrate 
is perhaps the only excuse that can be advanced in 
the present case for such imprudent observations. 

Coming now to passage d, the Magistrate should 
have realised that while sitting as a Judge he is 
not at all expected to base his decision on matters 
which come to his knowledge extra-judiclally. A 
Sub-divisional Magistrate may have more sources 
of information than one, but in bis judgment in 
judicial cases he can employ only those that are 
covered by the Evidence Act* The rest is hearsay 
and cannot be utilised for or against a party in 
any manner. With a little consideration, it would 
have been clear to the Magistrate that a statement 
made to him in the absence of the parties and not 
subjected to the test of cross-examination cannot be 
depended upon for the simple reason that its truth 
^ cannot be guaranteed* Further, in his wholesale 
^ condemnation of all Municipal Commissioners and 


leading townsmen, he did not even spare the police 
which again, like the Bench of Honorary Magis- 
trates, was entitled to his protection and could not 
be censured without adequate proof and without 
being given an opportunity of refuting the allega- 
tions 'made against them. Passage 4 is equally 
objeotidnaMe, based as it is on mere gossip or the 
Magistrate's own imagination, I accordingly order 
that the passes reproduced above should be ex- 
punged from the Magistrate’s judgment Before I 
, conclude, X am constrained to remark that there is 
another , pasdsge In this judgment which, though 
not included in the j^elotnmendation of the Scions 
my view the, fnost of ensive of all. It 

g 9 he into,'th in considerable detail," 

' naust hq, obviated ■ 


entitle them to the right to be called a civilised 
people.” ® 

This evidently implies that in the opinion of this 
Magistrate (1) Indians have not yet developed a 
sense of general and civic responsibility, (2) they 
are devoid of integrity, and (3) they cannot in fair- 
ness claim to be called a civilised people. Those 
remarks to say the least, are most ill-advised and 
most indiscreet. Even if he seriously entertained 
this view, expediency alone should have taught him 
not to give expression to it in a judicial pronounce- 
ment as it was likely to wound the feelings of mil- 
lions of people who constitute one-fifth of the human 
race, more especially at a time when Provincial 
Governments are being efficiently run by Indian 
Ministers; other high offices of state are being 
equally efficiently occupied by Indians; there is 
already on the tapis a proposal to^ Indianise the 
Central Government, and when these very persons, / 
whom he does not consider entitled to be called a 
civilised people so far, are shedding their precious 
blood to maintain the integrity and solidarity of the 
British Empire and to keep the British flag flying in 
every nopk and corner of the world. It is hardly 
necessary to observe that the standard of civilisa- 
tion is not the same every where in this far-flung 
world, that Indians were known to be a civilised 
people long before the other denizens of the world 
earned this epithet, that their integrity is as unas- 
sailable as their loyalty and devotion to the crown 
and that they do not lag behind any human being 
in the world in their sense of general and civic 
responsibility, Black sheep there are not only among 
Indians but in every community in the world and 
it is evident that a community cannot be judged 
by its black sheep alone. This passage, therefore, ^ 
will also be expunged along with the others. ^ 

I would further advise this Magistrate that as he 
is still on the threshold of his career and may be 
looking forward to a brilliant future, he should 
never indulge in such diatribes in his judgments 
and never yield to the temptation of making sweep- 
ing generalisations therein, however, strong such 
temptation may be. In the end, I direct that a 
copy of this order be forwarded to the Home 
Secretary for the information of the Provincial 
Government. 

G.N./E.K, Order aecordingly* 


^ A. I. R. (29) 19^2 Lahore 28^ 

Tbk Ohand and Beckett JJ. 
Sohan Lal and another — Defendants — 

Appellants 

V. 

Sardar Labh Singhs Plaintiff and 
others^ Defendants — Bespondents. 
Second Appeal No. 1477 of 1940, Decided on 19th 
May 1942, referred by Tek Chand J,, D/- 16th 
October 1941. 


• Civil P. C. (1908), O. 21, R* 46 and S* 60 — 
Unpaid mortgage money ia not **debt”— Hence, 
it cannot be attached in execution of decree 
against mortgagor or his heirs, -j 

A mortgage whether it is simple or possessory dr ; 
by way of oonditipnal sale holds good to the extent 
of the amount paid ; (’16) 8 A. I. B. 1910 Dab, 165 / , 

Bel m. ' ' ; 0 2 } ,, .;!] 
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^ self of some of the other conditions of the mortgage. 
If he has suffered any loss he may sue for damages. 
But the mortgagor has no actionable claim for the 
recovery of the unpaid mortgage money against the 
mortgagee. [P 2S6 G 2] 

Hence the unpaid balance of the mortgage money 
is not a debt and, therefore, is not liable to attach- 
ment in execution of a money decree against the 
mortgagor or his heirs : (*36) 23 A. I. B, 1938 Lah. 
727, Bel m ; (*25) 12 A. I. B. 1925 Lah. 174; ('33) 
20 1933 Lah. 1; (’35) 22 A.I.B. 1935 Lah. 26 

and (*36) 23 A. 1. B. 1936 Lah, 196, Not approved; 
(’31) 18 AJ.B. 1931 All. Dissent; (’16) 3 AXR. 

1916 Cal. 530 and (’34) 21 A. I. K. 1934 All. 954, 

Approved. [P 236 0 2] 

T. P. Act — 

(’36) Mulla, Page 327, N. ’‘Mortgage” ; Page 331 
.jL Pts. (r) to (v); Page 334 Pt. (g), 

(’34) Mitra, Pages 301-302, N. 330. 

C. P. C. ■ 

(’40) Chitaley, S. 60, N.7 Pt. 6; 0. 21 B. 46, N.2 
Pt. 1. 

(’41) Miilla, Page 242. N. “Debts,” Ulus. 5; Page 
*811 Pts. (k) and (1). 

AT. If. Furi — for Appellants. 

Jltanda Singh — for Bespondents. 

TEK chand J. — By a registered deed exe- 
cuted on 2nd March 1937, Sawan Singh mortgaged 
his land with possession to Labh Singh for Bs. 5000. 
A part of the consideration was paid in cash, another 
part was left with the mortgagee for payment to 
prior creditors of the mortgagor and Be. 1350 were 
agreed to be paid before the Tahslldar at the time 
when mutation of the mortgage was effected. Some- 
^ time after the mortgage, the mortgagor Sawan Singh 
died childless and his estate devolved upon his 
nephew Xndar Singh and Mula Singh. Sohan Lai 
appellant had a money decree against Indar Singh 
and Mula Singh. In execution of that decree, he at- 
tached Bs. 1350, which the mortgagee Labh Singh 
had agreed to pay to Sawan Singh at the time of 
mutation of the mortgage but which it was alleged 
had not been paid. Labh Singh and Indar Singh 
objected to the attachment on two grounds; (1) that 
Bs. 1350 had actually been paid to Indar Singh and 
Mula Singh, and (2) that in any case, the sum of 
Bs. 1350 was not a “debt” due by the mortgagee to 
the mortgagor or his heirs which could be attached 
in execution of a money decree obtained by a third 
party against them. The executing Court overruled 
these objections. Thereafter, Labh Singh instituted 
.4 the present suit for a declaration that the amount 
had been paid to Mula Singh and Indar Singh, and 
(2) that in any case it was not a “debt” and, there- 
fore# not liable to attachment under S, 60 or 0. 21, 
B,46yGitii P.C. The trial Court dismissed the suit. 

On. appeal by the plaintiff, the learned District 
Judge held that Labh Singh had failed to prove the 
alleged payment by him to Indar Singh and Mula 
Singh but he held that Bs. 1350, the unpaid balance 
of the consideration for the mortgage, was not a 
“debt” and was not liable to attachment in execu- 
tion of a money decree against the heirs of the mort- 
gagor. He accordingly, granted the plaintiff Labh 
Singh a declaration to this effect, On second appeal 
by the attaching creditor Sohan Lai, it has been 
strenuously contended that the mortgage in the pre- 
sent case being one with poes^ion for a fixed term 
of years the mortgagor could maintain a suit for 
the recovery of the unpaid portion of the mortgage 
money and, therefore, this was an actionable claim 
.a<nd as such a “debt” and liable to attachment under 


S. OOlmd 0,21, B.48, Civil P.C. In support of this ^ 
contention reliance has been placed upon 52 All* 
7611 at p. 765, A.I.K. 1925 Lab. 174,2 A.LB. 1933 
Lah. 1,3' A. L R. 1935 Lah. 26^ and A. L R* 1936 
Lah. 196,*^ 

la 52 All. 701,5 it was laid down by Sulalman and 
Kendal! J,l. that a suit by the mortgagor to recover 
from the nsufructcary mortgagee the money tor 
which the mort.gage wa? mtulo and porfaeasion deli- 
vered is not really one for the «?pecl’Sc perfomance 
of a mere contract- to lend money, but is one to 
compel the defendant to perform b!s part of the 
contract when he has obtained del ivory 0 ! possession 
0 ! the property. In coming to this conduslon the 
learned .tudges laid emphasis on the fact that a 
mortgage is a conveyance and not a mere contract 
for a loan. In a subsequent case decided In the same 
Court reported in A. I. B. 1934 All 954 154 IG. 

709® Kendall J,, however, observed that the above / 
dictum was, in the circumstances of the <mse, merely 
obiter and that where a part of the mortgage money 
remains unpaid, the suit to recover it is really om 
to enforce an agreement to lend money and the 
proper remedy will be to sue for damages, the award 
of which will be at the discretion of the Court. The 
learned Judges further held that money left with 
the mortgagee is not a ‘debt* as contemplated in the 
garnishee rules and hence could not be attached* 

In coming to this conciosion he relied upon two 
earlier Division Bench decisions of the same Court 
in 30 AU. 252,7 and also A.I.K, 1934 All. 449=sl54 
1.0*542,8 which was a case of a possessory mortgage 
and in which a part of the amount secured had 
been left with the mortgagee for payment to a third 
party. It was held that the unpaid portion of the 
mortgage loan did not constitute a ’debt’ due by the g 
mortgagee to the mortgagor and that as such could 
not be attached under the provisions of the Olvll 
Procedure Code, 

In A.I.R. 1925 Lah, 174,® Martlneau J. held that 
in a mortgage there was an implied contract by the 
mortgagee to pay the whole of the amount for which 
the property had been mortgaged and a suit was 
maintainable by the mortgagor to recover the unpaid 
balance ol the mortgage money from the mort^gee* 
The case was heard ex parte and the Judgment is 
very brief and it does not appear whether the mort- 
gage was simple or possessory. The question is not 
discussed at any length and no reasons are given In 
support of the conclusion reached. In A. I* B, 193S 
Lah. 1,* Jai Lai J, drew a distinction between 
simple and possessory mortgages. He h^d that 
the general rule that no suit to specifically enforce . 
a contract to lend money is maintainable does not ^ 
apply to the right of a mortgagor In a possessory 
mortgage to recover the balance of the mortgage 

1, " (*31) 18 Art fih' mr All. 95 ^ 

-AH* 76X ; 1980 A. L. L 1141, Sheopati Singh v, 
Jagdeo Singh, 

2. (’25) 12 A. L R. 1920 Lah. 174 ; 78 L 0. 440, 
Imam Din, V. DHtu* 

3 ! (’88) 80 k. L B. 1983 L«&. X: 140 I. 0. 49B s 89 
P. Ii. B. loss, Tli*l«r Singh Jagat Sit^h > 

4. (>SS) 29 AXB. 1935 Uh. 28 : 159 I.O. 788, M 

Qopal T, Sai^M SiBgh* 

5. f36) S3 A. I. B. 1938 Uh. 196 : 168 Ii 6. 698. 

SarSar Ehas *. Bam Mali * 

6. (>84) 91 A. I. B, 1984 All. 9S4 : U4 1. <3. 709 : 
1934 A.t<X 893, Bhairon v. Xialta MIsIk. ' 

7. (’08} 80 AU, 269 : im A. W. H. 106 s 8 A. U J. 

. 491, PhnI ChtoO Ohaad Mai. ! ' 

8. (’84) 31 A. t B. 1984 AU; 411 i 184 t 0. 643 ; 
1384A.II.6. 718, EhmmlXiiIt^Bank^tiial. • 
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amount left with the mortgagee and partiemlarly 
when possession has been given to the mortgagee. 
He observed that in such cases no question of specific 
performance of the contract arises and, further held 
that the giving of possession by the mortgagor to 
the mortgagee was not a condition precedent to 
enable the former to institute a suit for the recovery 
of the mortgage money. In coming to this conclusion 
the learned Judge relied largely upon 52 All. 761.1 
In A. 1. B. 1936 Lah. 26,4- Abdul Eashid J. held 
that money reserved with the mortgagee for pay- 
ment to prior creditors of the mortgagor was a 
‘debt’ due by the mortgagee to the mortgagor and 
that the mortgagor can maintain a suit to recover 
it. In support of his conclusion, the learned Judge 
followed the decisions of Martineau J. in A. I. B. 
1925 Lah. 1742 and Jai Lal J. in A.I. E. 1933 Lah. 
18 oited above. In A. I. B. 1936 Lah. 196,® it was 
held by Bhide and Currie JJ, that when the mort- 
gagor had completed his part of the contract by 
executing a usufructuary mortgage and put the 
mortgagee in possession, the assignee of the mort- 
gagor could sue the mortgagee for recovery of the 
unpaid mortgage money, it being not a mere right 
to sue but an actionable claim. Here again reliance 
was placed principally on 62 All, 761.1 
A contrary view, however, has been taken by 
Addison and Din Mohammad JJ, in 17 Lah, 270® 
which also, was the case of a possessory mortgage. 
!l!he mortgagee had been put in possession and it 
had been agreed that interest would be set ofi 
against the right to receive the income. A part of 
the money had been left with the mortgagee to pay 
off a prior creditor of the mortgagor* A third party 
having obtained a decree against the mortgagor 
attached the balance left with the mortgagee. It 
was held that it was not a ‘debt* due by the mort- 
gagee to the mortgagor and could not be attached, 
A. I. B. 1926 Lah. 174,3 a. I. B. 1933 Lah. 1» and 
A, I, R. 1935 Lah. 26^ were not followed. Reference 
was made to 41 Mad, 959;1® 47 Mad. 698jll 34 
M. L. J. 34213 and 43 Cal. 5918 in which it had 
been held that a suit to specifically enforce a con- 
tract to lend money whether on security or not was 
not maintainable. In the last of these cases, 43 Gal. 
59,18 the mortgage was by conditional sale and a 
part of the mortgage bad been paid. The mortgagor 
had instituted a suit against the mortgagee for 
recovery of the balance but the suit was held not to 
be maintainable as being one in substance for specific 
performance of the contract to lend. One of the 
cases referred to was (1873) L. R. 5 P. C. 3461^ 
, decided by their Lordships of the Privy Council, 
' which arose out of an action for recovery of unpaid 
part of the consideration for a mortgage by condi- 
tional sale. The action was dismissed, it being held 
that the ease fell within the principle that no one 


0. (’36)23 A.I.R. 1936 Lah. 727 : 164 I. 0, 682 : 
17 liah, 270 : 38 P, L. B, 574. Sewa Singh v. 
Mlltoa Singh. 

10 . (’19) 6 A. I. B. 19X9 Mad. 322 : 49 I. 0. 291 : 
41 Mad. 959 ? M, L,,J* 489, Minakshi Sundara 
Mudaliar % Bathna Sami Piilai* 

IL (♦25) 12 A.LB 4 1926 Mad. 62 ; 80 L 0 , 6 ; 47 
Mad. 698 : 47 M* L, J. 436* Yadavendra Bhatta 

V Srinlwatsa^ < ^ , .1 

Hat (»18) 6 A. t k Maa. 884 : 4S I, a 161 ; 

Jlili. J. 848, lWp»(spjftlAiyartc,SliBlk‘l>aTood 

■" ■ "1 a A.I.B. IWfe CW»;8S0 ! 89 I. 0. 621 s 43 

■' 0 ,, 3.i, ':m.i , 18 . -O. W, . 1883, 



can be compelled to borrow or lend money and that 
the only remedy of the aggrieved party is to sue 
for damages. 


An important case is (1898) A. C. 309,1® de- 
cided in the House of Lords. There a certain 
person had entered into an agreement to purchase 
debentures and make payments in instalments. 
Some of the instalments had been paid but the 
purchaser declined to pay the rest. In an action tq, 
recover the balance the Lord Chancellor Lord 
Halsbury observed that in such cases the applicant 
for debentures on the face of the instrument con- 
tracted to pay something but the real nature of the 
whole transaction was an agreement by the appli- 
cant to lend money at certain interest, and the 
action in this case was in truth mainly, if not 
altogether, directed to compel the intending lender 
to perform his contract to lend, which undoubtedly 
he had refused and neglected to do and that it had 
been held in a long and continuous course of deci- 
sions that such an action was not maintainable. 
Lord Herschell observed that the sums of money 
constituting the instalments which the defendant 
had agreed to pay did not constitute a “debt.” In 
this opinion the other Law Lords, Lord Watson, 
Lord Maonaghten and Lord Morris agreed. 

In several of the Indian cases cited for the appel- 
lant, if I may say so with great respect, this aspect 
of the matter has not been kept in view. There 
seems to be no difference in substance between cases 
in which the mortgage is simple and those where it 
is possessory or by way of conditional sale. In all 
such cases the mortgage holds good to the extent of 
the amount paid, as laid down by the Bull Bench 
of the Chief Court in 53 P. B. 1916,1® and the 
mortgagee cannot be compelled to lend more. If 
possession has passed the mortgagor might sue to 
get it back after a time or take steps to relieve him- 
self of some of the other conditions of the mortgage. 
If he has suffered any loss he may sue for damages. 
But it seems clear that the unpaid part of the mort- 
gage money is not a “debt” nor has the mortgagor 
an actionable claim for its recovery against the 
mortgagee. Most of the oases in which the contrary 
has been held were based on 52 All. 761,1 but one 
of the learned Judges who was a party to that case 
resiled from the view expressed in it and it has lost 
much of its value as a correct exposition of the law. 
Two other Benches of the Allahabad Court had, 
before and after this decision, taken the opposite 
view. After giving the matter careful consideration 
I am of opinion that the sum of Rs. 1350, which 
the mortgagee had agreed to pay to the mortgagor 
at the time of the mutation but which he had failed 
to pay, is not a “debt” due by the mortgagee to the 
mortgagor and, therefore, could not be attached in 
execution of the decree obtained by the appellants 
against the heirs of the mortgagor, I would accord- 
ingly dismiss this appeal but, in the circumstances, 
would leave the parties to bear theit own costs 
throughout. 

BECKETT J*-.I agree. 

G,N./E.K, Appeal dismissed^ 


f 






15. (1898) 1898 A. 0. 309 ; 67 L, J, Q. B, 470 78 
L. T. 426 : 46 W. B. 546 : 14 T. L. B* .298, gpath 
African Territories y, Wellington. 

16* (’16) 3 A.1B. 1916 Lah, 155 : 33 L O. 474 t 
63 P, B. 1916 (F.B.), Allah Ditta y; Kasir Din* 
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a ^ 1. 1. R. (29) 1942 Lahore 237 

Tek Chand and Beckett JJ. 

Abdul Ghani — Appelant 

V. 

Anjuman.i-ImiadQarza Bahami Chat 
No, 127 E. B. — Eespondmt. 

Letters Patent Appeal No. 27 of 1040, Decided 
on 5tli •Mao'ch 1942, from order of Dalip Singb J., 
Beported in (*40) $7 A. I, B. 2940 Lah. m. 

* (a) Provincial Insolvency Act (1920>, Ss. 34 
(2), 33, 44 (2>«LUbility of member of Co-ope- 
rative Society to contribute to assets of society 
in event of its being dissolved before or during 
member’s insolvency is debt provable in insol- 
vency — Liquidator neither proving debt nor 
^ having it eircluded from schedule under S. 33 
— Insolvent granted complete discharge under 
S. 44 (2) — Liquidator has no jurisdiction to 
assess contribution of insolvent as member of 
society under S, 42 (2) (b), Co-operative Socie- 
ties Act : 42 P, L. B, 126=r{*40) 27 A. L B. 1940 
Lah, 280=189 I. C. 370, BBVBB8ED, 

The liability of a member of a Co-operative 
Society to contribute to the assets of the Society in 
the event of its being dissolved before or during 
insolvency of the member is a debt provable in 
insolvency and therefore the liquidator should 
either prove it or have it excluded from the schedule 
under S. 33 if it came within the provisions of that 
section. Where he does not do so, the member’s 
liability for such debt ceases on his being granted a 
complete discharge by the Insolvency Court as ex- 
pressly provided in S, 44 (2). The liquidator, there- 
C fore, has no jurisdiction to assess the contribution of 
the insolvent as a member of the Society under 
S. 42 (2), Co-operative Societies Act, after his com- 
plete discharge. The faot that the liability of the 
member did not materialise till soma time after the 
adjudication is immaterial ; (’40) 27 A* 1. B. 1940 
Lah. 304, BeU on; 42 P.L.B. I26=:{’40) 27 A; I. B. 
1940 Lah. 280=189 I, 0. 370. BEVEBSED. 

[P 238 C 1, 2] 

* (b) Civil P. C* (1908), S. 47 — Executing 
Court cannot go behind decree— But It can en- 
quire 'Whether court which passed decree had 
inherent jurisdiction and can refuse to execute 
decree if It was without jurisdiction — Liquida- 
tor’s order under S. 42 (2) (b), Co-operative Socie- 
ties Act, stands on no higher footing— Executing 
Court can refuse to execute it if it was without 
d jurisdiction : 42 P.L.B. 126=(’40) 27 AJ.B. 1940 
Lah, 280=189 I.C. 370, BEVEB8ED. 

The general rule is that an executing Court can- 
not go behind the decree. It mast tabs the decree 
as it is and must proceed to execute it. It might 
have been correctly passed, oir it might he erroneous 
or not according, to law, but it Isnone-thedess bind- 
ing on, and conclusive as between the parties unl^s 
set aside on appeal, revision or other appropriate 
proceedings. The function of the executing Court is 
to enforce and execute it and not to question its 
correctness. To this general rule, however, there is a 
well-establish^ exception that if there was a lack 
of inherent jurisdiction in the Court which had 
passed the decree the exeouting flqurt must refuse 
to execute it as being a nullity* Therefore the exe- 
cuting Court can enquire whether the Court which 
passed the decree had, or had not* inherent lurisr 
diction to pass it; (’33) 20 A, L ,1.1983 0* 8L 

mi on. [F288 0 2;? 939 011 

An order by the liquidator under S. 42 {$) (I) 


Co-operative Societies Act, stands on no higher foot- ^ 
ing and the civil Court executing it is, therefore, 
competent to enquire if the order had been passed 
within the limits of his junsdietioa audio refuse to 
execute it if it was without jurisdiction ; 42 P,L,K. 
126=(*40) 27 A.I.R. 1910 liah. 280=189 LC* 370, 
BEVEBSED, [F 239 0 IJ 

C. P. C. — 

{’40) Chitaley. S. 38, K. 8 Fts, 1 to 5, Ft. 19* 

(’41) Mulla, Page 164 Pt, (v). 

(c) Co-operative Societies Act (1912), 3.42(2) 

— Essentials of liquidator’s jurisdiction under 
S. 42 (2) stated — Order passed by him when 
may be said to be without jurisdiction — Order 
under S. 42 (2) (b) passed without notice to 
member Is without jurisdiction. 

The essentials of the liquidator's jarisdietiou 
under S. 42 (2) are that the person concerned mast , 
be a member or a past member of the society and / 
that he is jointly liable with other members to con- 
tribute to the assets of the society to meet the losses 
which it has inearred. If these, or any of thep, 
conditions are satisded the liquidator has authority 
to determine the amount and his decision cannot he 
questioned in any Court. But if, for instance, he 
makes an assessment on a person who is not a 
member, or had ceased to be a member for over two 
years before the dissolution of the society, or whose 
liability to contribute had otherwise been extin- 
guished by operation of law, he has clearly acted in 
excess of his jurisdiction and his order is a nullity 
and, therefore, incapable of execution ; Cam law 
Bel. on; (*4l) 28 A.I.R. 1941 Lah. 284, DkUng, 

[P 239 C 1] 

An order under S. 42 (2) (b) without notice to the 
party against whom it is made is also without ^ 
jurisdiction and a nullity ; (’42) 29 A* 1. B. 1942 
Lah. 129; (’35) 22 A. I. B. 1935 Rang. 376 (F. B.); 
(’20) 7 A. I. R. 1920 Cal. 386 and (MO) 27 A. I. B* 
1940 Cal. 198. Bel on. [P 240 C 1) 

(d) Co-operative Societies Act (1912), S. 42 
(2) (b) — Word ’Contribution” in S* 42 (2) (b> 

— . Meaning. 

The word “contribution” in 3. 42 (2) (b) presup- 
poses an existing liability. (P 230 0 I] 

Mohammad Xqbal Husain — for Appellant. 

J. H. Malhoira — for R^pondeat. 

TEK CHAND I» — Abdul Ohanl appellant was 
a member of a Co-opemtive Society, Anjuxnan-i- 
Xmdad-Qarza Bahami, Chak No. 127 B. B. District 
Lyallpur. In October 1930 he applied for being ad- 
judicated an insolvent and on 4th August 1931 the 
Insolvency ludge, Lyallpur, passed the order of , 
adjudication. Four years later, on 12th December 
1985, an order was passed granting him anahssolute 
discharge. In the meantime, on Sth November 1932, 
the registration of the society was cancelled by the 
Registrar under S. 89, Co-operative Societies Act, and 
a liquidator appointed under S. 42 (1) to wind up 
its ai^jlrs. The winding up continued for several 
years, in the course of which the liquidalori on 
27th January 1937, more than a year after thb die* 
charge and without notice to the appellant, piM 
an order under 8* 42 (2) (h) determinir^ Bl. 1132 
as the contribute of the appellant os a member of 
the society to the assets of the society. 4^ applied 
lion vms then made In the Cburtof the iuh-ludge 
First Cliww, LyoUpur, for execute order of 
the liquidator under B. 42 (5) {eS 
appellant raised the objeetion tM the or^sr of the 
liquidator was nilm vires ttesfore, could not 
. be executed os a decree ol tert, inaemueh , 
'oS the llabllily of the m a mmber ol the 

itodily wm a debt igmmmia telvincy and’Oi Ihe 
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^ liquidator had not proved it, the appellant, on -his 
® discharge in 1935, was released from such liability 
for the future, and the liquidator, in 1937, had no 
jurisdicton to determine his contribution to the 
assets of the society. 

The executing Court sustained the objection and 
dismissed the application for execution. This deci- 
sion was upheld on appeal by the Additional Dis- 
trict Judge. On second appeal to this Court the 
learned Judge in Single Bench agreed with the view 
of the lower Courts that the liquidator could have 
taken action under S, 33, Provincial Insolvency Act, 
and either proved the debt or had it excluded (if it 
came within the provisions of that section) from 
the schedule of debts and as he had not done so ha 
was clearly wrong in proceeding to assess the appel- 
lant's liability as a member of the Society after ha 
had been discharged by the insolvency Court in 
® view of the provisions of S, 44 (2) which clearly 
contemplate the discharge of the insolvent from all 
provable debts whatsoever. The learned^ Judge, 
however, held that as the liquidator had jurisdic- 
tion to assess the appellant's liability and make an 
order to that effect, the executing Court could not 
refuse to execute it even though the order was 
erroneous. On this finding, the learned Judge ac- 
cepted the appeal and reversed the order of the 
Courts below. As, however, the question was of first 
impression and the point involved a difidcult one, 
he granted a certificate for an appeal under ^he 
Letters Patent. 


dissolved before or during insolvency is on the same 
footing. It is a “provable debt” and as such the 
liquidator should have either proved it or had it ex- 
cluded from the schedule under S. 33 if it came 
within the provisions of that section, and as he did 
not do so the appellant’s liability for such debt 
ceased on his being granted a complete discharge by 
the Insolvency Court as expressly provided in S. 44 
(2), Insolvency Act. The liquidator, therefore, was 
clearly wrong in proceeding to assess the contribu- 
tion of the appellant as a member of the Society 
under S. 42 (2) (b), Co-operative Societies Act. 

In sub-s. (5) of S. 42, Co-operative Societies Act, 
it is laid down that an order made by the liquidator 
under that section shall be enforced by a civil Court 
having local jurisdiction as if it were a decree 
passed by such Court. Sub-section (6) of S. 42 fur- 
ther provides that save as otherwise expressly pro- 
vided, no civil Court shall have any jurisdiction in 
respect of any matter connected with the dissolu- 
tion of a registered society under this Act. The 
question for decision, therefore, is whether the civil 
Court could decline to execute the order of the 
liquidator passed in the circumstances mentioned 
above. The answer must depend on whether the 
liquidator in making the order exceeded the limits 
of his jurisdiction and, therefore, the order was 
a nullity, or whether it was an irregular or errone- 
ous order passed in the exercise of his jurisdiction. 
If the former, the executing Court could, indeed it 
must, refuse to execute it. But if it was the latter 
the Court could not question its correctness and 
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refuse to execute it on the ground that it was made 
without jurisdiction. It was laid down by the Hij?h 
Court that where a decree is passed in excess of the 
limits prescribed “it may be regarded as void on 
the ground of lack of inherent jurisdiction.** In up- 
holding this decision their Lordships of the Judicial 
Committee observed ; “the Arbitration Act did not 
contain any provision for making a decree on an 
award such as is contained in Sch. 2, para. 21, 
Civil P/C. Such a decree if made is one without 
jurisdiction and therefore a nullity. Their Lord- 
ships agree with the view ^aken by the Courts in 
India that the decree was passed without jurisdic- 
tion and therefore the executing Court was Justified 
in deoUning to execute it.** This ruling has set at 
rest an old standing controversy in the Courts in 
India and it may be taken as settled law that the 
executing Court can inquire whether the Court 
b which passed the decree had, or had not, inherent 
jurisdiction to pass it. 

An order by the liquidator under the Co-operative 
Societies Act is on no higher footing and the civil 
Court executing it is therefore competent to inquire 
if the order had been passed , within the limits of 
his jurisdiction. Under S. 42 (2) of the Act when 
the registration of a society has been cancelled and 
a liquidator appointed he is empowered to deter- 
mine the contribution payable % a member or a 
past member of the society to its assets in order to 
cover the loss which the society hassufiered. **Con- 
tribution” pre-supposes an existing liability. It is 
defined in Murray’s Oxford Dictionary “as payment 
by each of the parties interested of his share in 
any common loss or liability.** The essentials of 
the liquidator’s jurisdiction in this matter there- 
g fore are: (1) that the person concerned must be a 
‘ ^ member, or a past member, of the society, and 
(2) that he is jointly liable with other mem^rs to 
contribute to the assets of the society, to meet the 
losses which it has incurred. If these, or any of 
these, conditions are satisfied, the liquidator has 
authority to determine the amount and his decision 
cannot be questioned in any Court, But if, for in- 
stance, he makes ah assessment on a person who is 
not a member, or had ceased to be a member for 
over two years before the dissolution of the society, 
or whose liability to contribute had otherwise been 
extinguished by operation of law, he has clearly 
acted in excess of his jurisdiction and his order is 
a nullity and therefore incapable of execution. 

There are several cases in which orders of the 
liquidator, passed in the absence of one or other of 
these essential conditions have been held to be nul- 
« Htifis, In A.I,B. 1937 Lah. 83^ an award under the 
Co-operative Societies Act had been made against a 
certain person and proceedings had been tAken for 
enforcing it in a civil Court, In those proceedings 
it transpired that the person concerned had died 
long before the order was made. It was held, that 
the award was a nullity and the Court must decline 
to execute it. In A* I. ft, 1087 Lah. 031,15 ^he liqui- 
dator had passed an order against a member of the 
society declaring him liable to pay a certain sum of 
money to the society as due on a “loan** raised by 
him and proceedings had been taken in the civil 
Court to enforce this ord er,; The member eontested 

4. p37) 24 AXB. 1037 Lah. SsI lSt I. 0. 879 : 39 

B. L. B. 130, Mt. Oulab Bano v/Ahjnman Imdad 
^ Bahmi Qarza. 

6 . (’37) 24 A. I. B. 1937 Lah, 981 : 173 1, 0. 840 : 
40 F.L.B. 432 : LL.B. (1987) Lab. 349, Anjunian 
Imdad i^rasa Bahami Bafindagan, Aj^ritsar v* 
: Jilihar J)in, ' 


the order and brought a sail for declaration that 
the order of the liquidator had been passed with- ^ 
out jurisdiction, inasmuch as under S. 42 (2) (b) hiB 
powers were iimiten to determine the amount of 
“Csontribotion** payable by memher to the assets ol 
tho society in order to meet tbn ioiscs sustained by 
the society and not to determine the liability of tho 
person in relation to a “loan” nilegfed to be owed by 
him to the goelet^y. The liquiriatov in reply had 
pleaded that the civU Court vim debarred from 
questioning the order passed by him. It was hdd, 
repelling the objection, that she liquidator had ex- 
ceeded his Jurisdietioa in determlniog the liability 
of the member for the alieged iaia and the suit was 
decreed. 

In 14 Lah. 703® the liquid ator had passed an 
order under 8. 42 against a person who denied that 
he was a member of tho sodety. In a civil suit 
brought by him it was found that he was not a / 
member. It was accordingly held that the liquida- 
tor’s order was ultra vires and could not be executed 
against him. This decision was followed by the 
Madras High Court in 59 Mad 895,^ where the 
facta found were that a person who admittedly was 
once a member of the society had ceased to be a 
member five years before its dissolution. He was, 
therefore, not a past member as dedned in S, 23. It 
was, therefore held that he was not liable under the 
Act ; and the order of the liquidator was ultra vires 
and the civil Courts were competent to pass a decree 
to this efiect# 

The most recent case of this kind is 44 I*. L. B, 
31^^ decided by Dallp Singh and Din Mohammad LI,, 
on 26th November 1941, in which the question is 
examined at great length. In that case, an arbit- 
rator appointed under the Co-operative Societies g 
Act had made an award against three brothers, one 
of whom was a major and the other two minors. 
No notice of the proceedings bad been given to the 
former nor had a guardian of the minors been 
appointed. The learned Judges held that m the 
minors had not been properly represented, tho 
award was a nullity so far as they were concerned, 
and in support of this conclasion they relied upon 
32 Cal. 2069 at p. 314,31 All 572^® and A.LH. 1938 
Lah, 315.11 As against the adult brother also, they 
held that the proceedings were without jurisdiction 
and null and void, as they contravened the funda- 
mental principle of natural Justice that the party 
against whom a final judgment is passed must have 
been given an opportunity to be heard; 13 Bang. 
34812 at p, 378 47, Cal. 29W and LL.B.(1940) 1 Cal. 


6. (*33) 20 A. I. E. 1933 Lah, 442 : 144 I. C. 264 : h 
14 Lah. 703 ; 34 P.L.B. 717, Makdnd Lai v. Mal- 
hotm Bank, Hafizabad. 

7. (»S6) 23 A.LB. 1936 Mad. 574 : 170 I, C, 312 ; 59 
Mad. 895 : 70 M, L. J. 304, Taiknnta Bhat v. 

K. Barvothama Bao, 

a. (*42) 29 A.LB. 1942 Lah. 129 : 201 1. C. Sll ; 44 
B, L. B. 31, Mahbuh Hussain Shah v. Anjumn, 
Imdad Qaraa^ , ' 

a. (*05)82 Ca!.296;82 LA.2a; IC.L,L584:90,W.N* 
201 : 8 Bar 734 {F.O.j, Khiarajmal v. Dilm. 

10. (*09) 31 All 572 ; B I. 0. 864 ; 36 I. A. MB : 6 
A. L.'J. 822 (P. C.), Baahid-anlssa’ti'Hihoaad 


Ismail Khan. ' . > j . / . 

11. (’88) 26 A.I.B. 1988 Lah mtm tG. 

P. L. B. 86?, Mr Taj.nd.Dln •». IWtillbalA. 

12. (’86) 29 A.LB. 1986 Bang. 678:168 LO. 888:13 
Bang. 648 {F.B.), U PySnnya *. U OWaaaa. 

13. (*30) 7 A.I.B. 1930 OaL ^ : 68 1. 0. 836 : 47 
.0^, 39.1 IkKiili Dr^ltts iMB4;.0o,t.MiiaiotIuua Dm 

Biu»tnX>Mh ' 




f82i^ at p, 93. In the present ease, the position is 
^ anbstantialiy the same. Here also, the liquidator 
had passed an order without notice to the appellant. 
Further, he had passed the order at a time when 
the appellant was under no liability whatever to 
contribute to the assets of the Society, the liability 
having been extinguished more than a year earlier 
when he was granted an absolute discharge by the 
Insolvency Court. The order of the liquidator was 
made in excess of the limit of his jurisdiction and 
the civil Court was justified in rejecting the appli- 
cation for its execution. The learned counsel for the 
respondent cited A. I. B. 1941 Lah. 284, recently 
decided by this Bench. But that case is clearly dis- 
tinguishable indeed, it well illustrates the distinc- 
tion between the two classes of oases mentioned in 
the earlier part of the judgment. There, the facts 
found were that the objector was a past member of 
^ the society having been registered within two years 
of the date of the dissolution and, therefore, clearly 
liable to contribution, It was, accordingly held that 
the liquidator was within his powers in passing an 
order for contribution against him and the oivU 
Courts were not competent to go into the question 
of the correctness of the amount assessed by him. 
For the foregoing reasons, I would accept this 
appeal, set aside the judgment of the Single Judge 
and restore that of the Additional District Judge 
dismissing the application for execution. In the 
circumstances I would leave the parties to bear 
their own costs throughout. 

BECKETT agree. 

G.N./E.K. A^eal accepted, 

14 , C40) 27 AXE. X940CaL 198:1881.0, 213;I.L.B. 
0 (1940) 1 Oal. 82:70 0. L. J. 492, Chatra Seranpore 

Co-operative Credit Society Ltd. v. Gopal Chandra. 

15 . (*41) 28 A.I.E. 1941 Lah. 284 : 195 I.O, 688:43 
P, L. B. 305, Mian Allah Yar v. Anjuman Imdad 
Qarza. 


diSerent question how or by what means the con- 
ditions imposed can or cannot be enforced if they ® 
have not been complied with. Since the insolvency 
proceedings are not terminated by an order of dis- 
charge granted subject to conditions the Insolvency 
Court has power to vary the conditions which it 
has imposed, although it cannot revoke the order of 
discharge, as no such power exists either in the 
Provincial Insolvency Act or in the Presidency 
Towns Insolvency Act. Section 42, Presidency 
Towns Insolvency Act, giving power to revoke, which 
is not in the Provincial Insolvency Act, refers to a 
totally different matter, namely, the obstruction or 
concealing of property by the insolvent, which has 
vested in the Official Beoeiver, That section there- 
fore has no bearing on the point whether the Insol- 
vency Court can revoke an order of conditional 
discharge : (’24) 11 A.I.B. 1924 Mad. 163, Bel. on; 
(»36) 23 A. I. E. 1936 Bang. 2 and (*32) 19 A. I. B. f 
1932 Cal. 623, Approved, [P 242 0 2; P 243 0 1] 

(c) Provincial Insolvency Act (1920), S. 41 (2) 
(a) and (b) — Absolute or suspended order of 
discharge — When operates (Per Division Bench), 
An order granting an absolute discharge comes 
into operation at once. If the discharge is suspended 
it does not come into operation at once but it does 
come into operation automatically at the end of the 
specified time. [P 242 C 2] 

Qahiil Ghand for Achhru Bam — for Petitioner. 
Mela Bam — for Bespohdenta 1 to 3 and 6. 

OBDBB OF EEFEBENOE 
BALE J, This is a petition for revision of an 
order of the learned District Judge of Jullunder 
affirming an order passed by the Insolvency Sub- 
Judge of Jullunder, The petitioner, an insolvent, ^ 
had been granted a conditional order of discharge, 
the operation of the order having been suspended 
for a period of two years which has now expired. 
The Courts below have now declared him an undis- 
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Dalip Singh and Sale JJ, 

Sadhu Singh — I nsolvent — Petitioner 

Y. 

Dr, Munshi Bam and others — 

Creditors — Bespondents. 

Civil Bevn. Case No. 168 of 1941, Decided on 26th 
February 1942, referred by Sale J., D/- 8th Decem- 
, her 1941. 

(a) Pmvincfal Insolvency Act (1920), S.41 (2) 
—-Conditional order of discharge — Concurrent 
findings of Courts below that conditions have 
not been fulfilled naust be accepted In revision 
(Per Bale order of reference). 

In the case of a conditional order of discharge 
conourrent findings of fact arrived at by the lower 
Courts that conditions of discharge have not been 
fulfilled must fee accepted in revision. [F 241 C 1] 

Cif P. C. — "" 

(*46) Chita%, i; m, N. IS pt. 2; N.;29 Pt. 9. 

(b>.Provlaciai toc^tvency Act (1920), S.4i (2) 
girder grantlng'ocWtl^aldischarge operatea ' 
' Imtn^iateiy InsolYdn^' proceedings -do not’ 
; can 


charged insolvent on the ground that the conditions 
have not been observed. The questions involved in 
this petition are of considerable importance to the 
insolvency administration in the province, viz., 
what is the precise effect of a conditional order of 
discharge and whether in the event of the condi- 
tions not being fulfilled the Court has power to 
revoke that order, or in the alternative to enforce 
the conditions. Since these questions do not appear 
to have been the subject of any judicial decision in 
this province, I am referring this case to a Division 
Bench for an authoritative decision. 

The material facts are that the petitioner Sadhu H 
Singh was adjudged an insolvent on 8th November 
1933. On 15th December 1937, the District Judge 
granted him a conditional discharge, the conditions 
being (1) that the operation of the order is suspended 
for two years and any property acquired during this 
period should vest in the Official Beoeiver for the 
benefit of the creditors; (2) Six-monthly accounts 
were to be rendered by the insolvent, and any income 
in excess of Be. 20 mensem should be paid to 
the Official Receiver for the benefit of the oreffitors* 
On 14th June 1938, the insolvent submitted a state- 
ment of accounts fot the first half year, showing a 
small b^aace of ,Be.T-l-6. On 22nd December 1938, 

: the insolvent submitted 4n aobount for the seobfia 
half yea^, Showing practically no balance* Tiere- 
Af^^and frpm there, sufemittei 
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^ revoked and that he should be declared an undis- 
charged insolvent on the ground that the insolvent 
had not obeyed the conditions and bad absented 
himself from the jurisdiction of the Court without 
permission, by going to Africa, The Insolvency 
Sub- Judge held that the insolvent had disobeyed 
the order of the Court by leaving British India 
before the expiry of the suspension period and had 
not submitted proper accounts. Accordingly, he 
declared him an undischarged insolvent and granted 
permission to the creditors under sub-s. (2) of S. 28, 
Provincial Insolvency Act, to take out execution 
proceedings of their decrees against the insolvent, 
with the direction that they hand over all realisa- 
tions to the Official Beceiver for the benedt of the 
general body of creditors. 

On appeal, the learned District Judge confirmed 
this order though on somewhat difierent grounds. 
He considered that the act of the insolvent in going 
to Africa was immaterial but he agreed that the 
insolvent had not submitted proper accounts and 
had not paid the surplus income to the Official Re- 
ceiver, He accordingly dismissed the appeal adding 
the “suggestion** in the last paragraph of his Judg- 
ment that j “if a reasonable sum. is offered by, or 
On behalf of, the insolvent in the Insolvency Court, 
the Insolvency Court should after hearing the Offi- 
cial Receiver and the creditors consider afresh the 
question of a discharge,** 

In revision, Mr. Achhru Bam urges that the pro- 
ceedings of both the Courts below are bad for want 
of Jurisdiction, on the ground that the Courts have 
no power under the Provincial Insolvency Act to 
revoke an order of discharge whether conditional 
or not. Mr. Achhru Bam contends that a condi- 
^ tional order of discharge passed under S. 41 (2), 
Provincial Insolvency Act, takes effect automati- 
cally at the end of the period for which it was bus- 
pended, and that a mere non-fulfilment of the 
conditions does not affect the discharge. He urges 
therefore that in this case the insolvent was auto- 
matically discharged at the expiry of the period of 
two years for which the operation of the conditional 
order was suspended without regard to the question 
whether the conditions have or have not been ful- 
filled, and that if the conditions have not been ful- 
filled the creditors and the Official Beceiver must 
be left to take such action as they may be advised. 
In reply, Mr, Mela Bam conceded that under the 
Provincial Insolvency Act an order of discharge, 
once it is given effect to, cannot be revoked bat he 
has contended that a conditional order of discharge, 
* d even though a period of suspension may be specified 
in the order, does not take efiect unless and until 
the conditions are fulfilled, and that in the present 
case the efiect of the orders of the Odurts below 
should be deemed to mean not that the order has 
been revoked but that the conditional order of dis- 
charge still remains in force because the conditions 
have not been fulfilled, 

, This is not, however, the order as actually passed 
which caii only in my opinion be interpreted to 
mean that the Courts below in declaring the peti- 
tioner an undischarged insolvent have in fact re- 
voked the order of conditional discharge. For this 
reason, it is impossible to maintain the order of the 
Courts below as it stands. But the more difficult 
question arises what ordejr can in law be passed on 
the application of the creditors, having regard to 
the concurrent findings of fact arrived at by the 
) Courts below (which must be accepted in revision) 
that the conditions for the discharge have hot been 
fulfilled. My attention has been drawn by Mr. 

1242 li/fil As S2 


AcHhru Ham to A.I.B. 1036 Bang, 2t and the ob- 
servationB in the rmte;5 on p. 431, Edn. 11 of ^ 
Ghosh’s Provincial Insolvency Act regarding the 
cfiect of an order pas-jed under sub*s.(2), S. 41, Pro- 
vincial Insolvency Act. It wus held by a single Judge 
in A. LB. WM Hang. 21 that a canditfonal diB- 
charge under the provislore oi Itiii HecJtiou is just 
as much a discharge tia an ahiolute order of dis- 
charge and eoneludts ilie Insoiveney proceedings. 

On p. 431 of his Proviocial Hisolvoney Act* the 
learned author Mr. Ghosh points out that there Is 
no section in the Prov inrial la-.ylvency Act eurres- 
ponding to Bs. 42 and 43, Presidency Towns Insol- 
vency Act, which expre.-^s»ly gives power to the 
Court, lo vary the conditions of a cundltumal order 
of discharge, and in certain clrcnnwtanceB, to re- 
voke that order. Consequently, tbo learned author 
draws the inference (which ia now relied upon by 
Mr. Achhru Bam) that the Legislature did not In- / 
tend to invest the Court, in a ease under the Pro- 
vincial Insolvency Act, with powers to vary or 
revoke a conditional order of discharge. 

The matter haa recently come before this Court 
on the administrative side. On 7th January 1241 
some audit objectiona on the aecounta of the Official 
Beceiver, Alultaa, for the year 1939 were brought 
administratively to the notice of the Honourablo 
Judges by the District Judge of Multan. The ques- 
tion raised by the District Judge was what action 
is permissible by law in a case, where an insolvent, 
granted a conditional discharge on payment of a 
certain sum, makes default in liaymeat, and he 
asked lor guidance on the following questions 
inter alia : 

‘*(1) Whether in the circumstancoa an Insolvency 
Court is empowered to annul the conditional order , 
of discharge, (2) Whether the Insolvency Court is * 
authorised to write ofi arrears if it is satisfied that 
they are irrecoverable.*’ 

After circulation among the Honourable Judges, 
a reply wa$ issued, under the authority of the 
Judges to the District Judge, Multan, on 4th Feb- 
ruary 1941 to the eSeot that the questions **ar© 
difficult and doubtful and are of a judicial nature 
to which no administrative answer can be given.** 

Bkemp J. (then Administmtion Judge) had in 
this connexion recorded a note, expressing his view 
that sub-s, (2) of S. 41, Provincial Insolvency Act, 
should be amended on the lines of S. 42, sub-s. (2), 
Presidency Towns Insolvency Act, in order to give 
the Court power to vary the conditions of a con- 
ditional discharge order and if necessary to re- 
voke it. In regard to the question whether the 
Insolvency Court is authorised to write oi arre- 
ars, the letter states that “it may be unjust to the 
creditors to write oi by an administrative order 
arrears that may become due as a result of failure 
to observe conditions imposed by an order of condi- 
tional discharge. An order of conditional discharge 
does not terminate insolvency proceedings ; and m 
insolvent granted such a cancession mntimmnnim 
a disability to acquire property except lor the 
fit of hia creditors.** The Case now before me miseft 
the qu^tion whether thw» observations are Judiri- 
ally correct in view of the opinion expfiiM in 
A. L B. 1936 Bang. 2^ and in Ghosh’s Provincial 
Insolvency Act on p. 431 of lltb Bdn* 

It would be, In my view, most unfidr to the gene- 
ral body of creditors If an nndbtoW|M Itotolvent, 
who ii granted a oonditioaal of discharge 
under 9.41 (2), Provincial Insolw^y Act {Ih# order 

iTTii^srioi- im iweg.-t Ml LO. m 

; A.H. Ei M. S.' Ohellyex flw'V*,Baw Pwa 
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to remain tinder suspension for a specified period), 
® and who fails to observe the conditions, is to be 
deemed automatically discharged on the termina- 
tion of the period specified in the order. The result 
would apparently be that (unless a case can be made 
out for the prosecution of the debtor under S. 69, 
Provincial Insolvency Act), the creditors are left 
without remedy so far as the property owned by the 
debtor up to the date of discharge is concerned. I 
would therefore refer this case to a Division Bench 
for an authoritative ruling on the following points : 
(1) In the case of a conditional order of discharge 
passed under S. 41 (2), Provincial Insolvency Act, 
where the order is suspended for a specified period, 
does the discharge take efiect automatically at the 
end of the period irrespective of the question whe- 
ther the conditions have been observed or not; and 
are the insolvency proceedings thereby concluded ? 
b (2) Is there any remedy provided by the Provincial 
Insolvency Act (other than the possibility of a pro- 
secution under S. 69) in a case where the debtor 
fails to observe within the period of suspension the 
conditions imposed upon him by the conditional 
order of discharge ? and (3) Has the Court any 
power under the Provincial Insolvency Act to vary 
the conditions of discharge or to revoke the condi- 
tional order ? 

ORDER OF DIVISION BENCH 


the benefit of the general body of creditors, On 
appeal the learned District Judge dismissed the ^ 
appeal not on the ground of the insolvent’s leaving 
British India but on the ground that he had not 
submitted proper accounts and had not paid the 
surplus income to the Official Receiver. He dismis- 
sed the appeal adding a suggestion that if a reason, 
able sum was ofiered by oronbehalf of the insolvent,, 
the matter of discharge could be reconsidered afresh.- 
On revision to this Court the point was raised 
that the orders passed were passed without jurisdic- 
tion because neither the Insolvency Judge nor the 
District Judge had any jurisdiction to revoke the 
conditional discharge on the ground of non-fulfil- 
ment of conditions. It was urged, as has been urged 
before us, that the order of discharge, although 
conditional, nevertheless operates immediately and 
the conditions may or may not be fulfilled but the 
order of discharge cannot be revoked. The point f 
being without direct authority of this Court was 
referred by the learned Judge in Single Bench to a 
Division Bench for disposal. In the main the con- 
tention before the Bench turns on the question 
whether an order of conditional discharge operates 
immediately or not. By way of analogy several 
points have been brought in but these do not really 
directly afiect the matter at issue and do not really, 
if analysed, throw any light on the matter. There 


DALIP SINGH J. — In this case one Sadhu* 
Singh was declared an insolvent and subsequently 
applied for an order of discharge. The trial Court 
refused the discharge. On appeal, however, the 
learned District Judge accepted the appeal and 
stated as follows : 

‘‘Accordingly I accept his appeal and grant the 
c appellant discharge subject to the following condi- 
tions : (1) That the operation of discharge shall 
remain suspended for two years ; (2) That should 
the appellant acquire any property daring that 
period the same shall vest in the official receiver for 
the benefit of the creditors, and (3) That the ap- 
pellant shall render six monthly account of his in- 
come to the official receiver and make over to him 
for the benefit of the creditors all incomes over and 
above the sum of Bs. 20 per month,” 

It appears that the insolvent furnished an account 
for the first two half years, but these accounts were 
objected to by the creditors and the finding appears 
to be that these accounts were unsatisfactory. In 
the third half year he rendered no account and went 
ofi to South Africa. From there he sent a consolida- 
ted account for the third and fourth half years, also 
a cheque for Rs. 62 odd, which he asserted was the 
balance of his income over his expenditure. In the 
first and second half year accounts he appears to 
have allowed himself more for expenses than Bs. 20 
a month that was allowed by the learned District 
Judge, In the last account for the third and fourth 
half years, the objection seems to be that he has 
not fully account^ for his income, Upon these 
facts and findings on the application by certain 
creditors that the conditional discharge should be 
revoked, the learned Insolvency Judge held that the 
insolvent had disobeyed the order of the Cburt by 
li^vihg British India before the, expiry of the sus- 
pension period, namely, two years, and had hot 
sulwhftted proper aooouhfa*. Accordingly he revoked 
Itt order of discharge, declared Mm an undischarged 
and granted perinission .to the oreditws : 
; ’ ' 28, Insblven^.Act, : 


are two authorities which appear to be directly in 
point : One is A.I.B, 1936 Bang. 2,1 a Single Bench 
ruling of that High Court which purports to follow 
A.I.B. 1932 Cal, 623,2 a Division Bench judgment 
of the Calcutta High Court, In this latter ruling 
there is no direct reference to the point involved 
but by implication it might be argued that the 
learned Judges intended that the order of condi- 
tional discharge should come into operation at once ^ 
and the condition should be fulfilled subsequently as 
directed by them. If we turn to the section itself, 
the section is the same both in the Provincial and 
the Presidency Insolvency Acts. There does not 
appear to be any other ruling directly in point. 

In 45 M. L. J. 1668 the point arose but was dis- 
posed of on the interpretation of the order where it 
was held that the order did not purport to give a 
discharge at all until the conditions had been ful- 
filled. It is impossible in the present case to read 
the order of the learned District Judge as implying 
any such thing, as the words are that he grants the 
order of discharge subject to certain conditions. As 
I read the Insolvency Act it appears to me that 
under S. 41 (a), (b) and (c) the discharge may be 
either absolute or suspended or conditional. If the . 
discharge is absolute, it must obviously come into ^ 
operation at once. If the discharge is suspended, 
then obviously it does not come into operation at 
once but it does automatically come into operation 
at the end of the specified time. As regards the con- 
ditional discharge I would be inclined to hold that 
the order operates immediately. It is an altogether 
d^erent question how or by What means the con- 
ditions imposed can or cannot be enforced if they 
have hot been complied with. TMs depends on 
whether it can be held that the' insolvency proceed- , 
Mgs are necessarily terminated by a conditional 4 
discharge. Now, wMfctever m%ht be the position in 
the case of an absolute discharge, t fail to see hbw 

J® ^982 Qal. 623 ! 188 1.O. W t BS , 

94, f Bhaha 84h«b Bim , 
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ithe order of a Court granting a conditional dis- 
charge only can possibly be held to terminate the 
jinsoiveney proceedings until the conditions imposed 
have been fulfilled. This view is supported by the 
ruling of the Madras High Court already referred to, 
45 M.L.J. 166.3 If this is so, then the proper 
remedy in the case of an insolvent who has subse- 
quently acquired property or has not given up all 
his surplus income, as fixed in or by the conditions 
of tho order, may be to proceed against him in the 
Insolvency Court itself and obtain an order from the 
Insolvency Court either that he deliver possession 
of the property or the money amounting to the 
surplus income which has not been accounted for. 
If this is incorrect, then the remedy is by a separate 
suit either by the Official Beceiver with the leave 
of the Court or by any creditor concerned in the 
matter. It is not necessary for us to decide this 
point which must be left for disposal by the Insol. 
vency Court. 

It is sufficient for the present purpose to hold 
(that this petition must be accepted and the order 
declaring the insolvent still an undischarged insol- 
vent must be set aside. This order to be set aside 
necessarily involves a revocation of tbe order of 
conditional discharge. Had such an order been 
contemplated, I would have expected to see a 
section giving this power to the Insolvency Court in 
ithe Act itself, but no such power exists either in the 
Provincial Insolvency Act or in the Presidency Towns 
Insolvency Act. The section in the Presidency Towns 
Insolvency Act giving power to revoke, which is not 
in the Provincial Insolvency Act, refers to a totally 
difierent matter, namely the obstruction or conceal- 
ing of property by the insolvent, which has vested 
in the Official Keceiver. That section therefore has 
no bearing on the point now before us at all. As 
at present advised 1 am inclined to think that the 
remedy is by way of an application to the Insol- 
vency Court to pass an order that the money due, 
if any, from the insolvent should be decreed s^insi 
him by tbe Insolvency Court and the Official Be- 
ceiver seek anew such remedies by way of execution 
of that order as he may be advised. I do not, how- 
ever, express any final opinion on this point. The 
result is that this petition must be accepted. In 
view of the conduct of the insolvent shown by the 
findings of the Courts below I would leave the par- 
ties to bear their own costs throughout. 

SALE J I agree. Since the insolvency pro- 

ceedings are not terminated by an order of discharge 
granted subject to conditions, it follows that the 
Insolvency Court has power to vary the conditions 
which it has imposed, although, of course, it cannot 
revoke the order of discharge. 

G,H./B.K. FetUwn 
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Tbk Chand and Din Mohammad JJ. 

Thahur Madho Singh and another 

Plaintiffs — Appellants 

V. 

Limt. Tames B. B, Skinner and others 
— Defend^ants—Sespondmis. 

Fiist Appeals Nos.480 and 481o£1938»and 64,, 65 
and 66 of 1989, Detadsd on 19th January 1949, 
froth decrees of Saidor Sub-Jndge, BBssari D/« 29th 
Jtdy 1938. 

(a) iSihdh Itm — Oif^PrineipteB governing 
sJttftate^aift held valid, : 


According to Hindu Law under which writing is - 
not necessary for the validity of any transaction 
apart from the Transfer of I'roperty Act, acceptance 
by the donee is essential to the validity of a gift 
even thouj^^h it is by a registered instrument. Deli- 
very or taking of pussession but one of the modes 
of acceptance. It h, however, sulfielcut if the change 
of possession is such as tho nature of the case 
admits of. Where tbe donor m out o! poasesKiou and 
has done everything in hia power to complete the 
gift, the fact that possession has not been given 
is no answer to a suit by the clcnee against the 
obstructing party. Hection 193, T. F. Act, has 
superseded tbe rule of iimdu law, if any, that deli- 
very of possession is absolutely essential for the 
completion of a gift. [P 216 € 2j 

The deed of gift was executed in the presence of 
the donee. The deed was written and registered at 
the instance of the donors. The donors afterwards / 
made an application to the revenue authorities for 
entering the land in the doneo^s name and they 
farther agreed to the donee being shown In personal 
possession of the land which had previously been 
entered in their possession and later, when the gift 
was challenged, they made a common cause with 
the donee to support the gift ; 

BM that as the donee was present at tho time 
of the execution of the gift deed it could not he 
urged that he had not accepted it; and since the 
donors had done all they could to complete the gift, 
tho gift was not open to any legal objection what- 
ever; 11 Cal. 121 (P. C.); 45 P. B. 1906; 52 P. B. 
1908 and {*25) 12 A. L B. 1925 Lah. 648, BeL 
21 P. L. B. 1901, Expl. [F 247 C 2] 

Hindu law— 

(»40) Mulla, Page 424 Ft. (q) ; Page 425 Ft. (x); ^ 
Page 426 Pt. (b). 

(*38) Gour, Page 745 Pam. 1838, Page 748 S.230, 
T, P. Act — 

(’36) Mulla, Page 676 Fts. (p), (q); Page 677 PL 

(’34t*Mitra, Page 654 N, 63L 

(b) Practice — New plea — Appeal — New 
grounds especially when involving issues ol 
fact such as that gift was entirely bogus or that 
it was invalid as donee had not accepted It can** 
not be raised for first time. 

Hew grounds should not be albwad to be raised 
for the first time in appeal espoeially when they 
involve issues of fact such as that the gift was 
altogether bogus or that it was invalid as the donee 
had not accepted it when they were not expressly 
raised in the plaint or In the statement before 
issues, 247 C 2] 

C» P* C# — * 

(’40) Chitaley, 0. 41 B, 1, H, 12 PL 1, 

(»41) Mulla, page 1155 Pt. (I). 

(c) Practice— Hew plea— Appeal— Plea as tp ‘ 
bogua nature ol transaaion (exchange) cannot 
be entertained lor first time* 

The plea as to bogus nature of a trani»^l«m 
(exchange) cannot be entertained In appeal m the 
ground that it was not clwly raised in the jdalnt 
relating to the transaetion. €^2) 

0 ' P* Ct — ' * 

(•40) Chitriey. 0, 41 R, 1, N. 12 Hi t 
(*4l) Malta, P»g« 11S6 n. (1). ' 

• Cd) PBBiiib Aitanatloa fli lUnd Act (13 of 
isool, S. 3~.QM»t{oo of & 3 ia tMfdeted by 
.8. 298 OovereawtttjOf Indta Act, i»>!y to 
.8«t«8 oq 4 mortgogoo -^'8. not ^ 
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exchanges — S. 292, Government of India Act 
must be read subject to S» 298 of that Act— 
S. 293, Government of India Act, cannot be 
successfully invoked to support contention that 
S. 298, Government of India Act, does not alter 
Punjab Land Alienation Act ; 42 P. Ii. R. 628 = 
{»41) 28 A.I.B.1941 Lah. 27=192 I.C. 303, OVEB^ 
HOLED. 

Since two forms of alienation alone namely sales 
and mortgages are specifically mentioned in the 
saving clause in S. 298 (2), Government of India 
Act, the others must be taken to have been excluded 
on the rule of construction that what is expressed ‘ 
makes what is not expressed cease. Consequently 
S, 298 (2), Government of India Act, limits the 
operation of S. 3, Punjab Land Alienation Act, only 
to sales and mortgages. Therefore, only those parts 
of the Punjab Alienation of Land Act are now 
in force in the Punjab, which relate to sales and 
mortgages of agricultural land and the remaining 
provisions of that Act prohibiting or restricting 
other forms of alienations, being repugnant to 
S. 298 (1), Government of India Act, 1935, and not 
being within the exception contained in sub-s. (2) 
of that section,^ are no longer law after 1st April 
1937. The efiect of S. 298, Government of India 
Act, therefore, is that on and after 1st April 1937 a 
person belonging to a notified agricultural tribe 
under S. 3, Punjab Alienation of Land Act, is free 
to exchange, gift, or bequeath agricultural land or 
grant occupancy rights in it to a person who does 
not belong to any of the agricultural tribes in the 
same group. Section 292, Government of India Act, 
no doubt saves the existing law but it is olearly 
laid down there that the saving clause is subject to 
the other provisions of the Government of India 
Act. Since S. 298, Government of India Act, Comes 
directly into conflict with S. 3, Punjab Alienation of 
Land Act, so far as exchanges are concerned, S. 292 
must be read subject to S. 298 with the result that 
the latter section will prevail over any other exist- 
ing law in force. Similarly, S. 298, Government of 
India Act, cannot be successfully invoked in support 
of the contention that the Punjab Land Alienation 
Act has not been in any way altered or afiected by 
S. 298, Government of India Act. Section 293 can 
in no way be treated as a saving clausa merely 
because by an order in Council the Punjab Aliena- 
rion of Land Act too was in some respects altered or 
modified so as to be brought into accord with the 
Government of India Act: 42 P.L.R. 628=(’4l) 28 
A.LB. 1941 Lab. 27=1921.0. 303, OFERRCTL J57X); 
(’41) 28 A, L B. 1941 Lah. 182 (E, B.) (Tim of 
Dalip Singh JJ. Eel, on, [P 248 0 2; P 251 0 1,2] 

(e) Interpretation of Statutes — Exception 
must be construed strictly ('Per Din Moham^ 
wad J.J. 

One fundamental principle which governs the 
interpretation of statutes is that an exception must 
be construed strictly, [P 248 C 2] 

C. P. C*-*— 

(*40) Ohitaley, Preamble N. 14 Pt. 9. 

(f) Civil F. C. (1908), O. 20, R, 14 — pre- 
emption suit decreed — Title of plaintiff pre- 
eiaptor accrues trnm date of payment of pur- 
chase money together with any costs decreed 
agjdftst plaintiff into Court. 

4 'pre-Omption suit is 

.only white.. payment. of .the .pumhtee ' 



sion of the property and therefore the title of the 
plaintiff- pre-emptor must be deemed to have accrued 
from the date of such payment : (’16) 3 A.I.R, 1916 
P. C. 179, Bel, on, [P 249 0 1] 

C. P. C. 

(’40) Ohitaley, 0. 20 E. 14 N. 8 Pt. 1. 

(’41) Mulla, Page 733 Pt. (z). 

(g) Punjab Pre-emption Act (1 of 1913), 
S. 15 (c) fourthly — Vendee of occupancy rights 
acquiring proprietary rights — Vendee acquires 
status of “owner of estate” so as to defeat pre-^ 
emption claim of his rival occupancy tenant. 

Where the vendee of an occupancy land acquires 
proprietary rights in the land his status becomes 
that of an “owner of estate” from the date of his 
acquisition of the proprietary rights so as to defeat 
the claim for pre-emption of his rival occupancy 
tenant : (’39) 26 A.I.B. 1939 Lah. 77 and (’32) 19 
A.I.B. 1932 P. 0. 67, Eel, on, [P 249 0 1] 

(h) Punjab Alienation of Land Act (13 of 
1900), S. 3— Provisions of Act with regard to 
sales and mortgages preserved by S. 298 (2), 
Government of India Act, must be taken as 
restricted to agricultural land as used in its 
ordinary sense and not in its extended meaning 
under S. 2 (3) of Punjab Act — Enlarged defini- 
tion of land in S. 2 (3) of Punjab Act cannot be 
referred to to interpret Government of India Act 
(Per Teh Chand J,), 

Even with regard to sales and mortgages the pro- 
visions of the Alienation of Land Act, which are 
preserved by S. 298 (2) must now be restricted only 
to agricultural land as used in its ordinary sense 
(i.e., land which is used for purposes of agriculture 
or purposes subservient to agriculture, and not in 
the extended meaning given to it in S, 2 (3), Punjab 
Alienation of Land Act, The Government of India 
Act does not contain any definition of “agricultural 
land;” the enlarged definition given in the Punjab 
Alienation of Land Act cannot be referred to to 
interpret an Act of Parliament. [P 250 0 2] 

(i) Interpretation of Statutes — Court must 
proceed on assumption that Legislature does not 
make mistakes (Per Teh Chand J,), 

In construing an enactment it is not competent 
to any Court to proceed upon the assumption that 
the Legislature has made a mistake. A Court of 
law is bound to proceed upon the assumption that 
the Legislature is an ideal person that does not 
make mistakes : 1891 A. 0. 531, Hel$ on* 

[P 251 C 1] 

C. F. C.— — '( 

(’40) Ohitaley, Preamble N. 7 Pt. 9. 

(I) Interpretation of Statutes — Casus omissus 
— Rule of construction stated{Per Teh Chand /,)• 

As to casus owissust the rule of construction of 
statutes is that the Judges may not wrest the 
language of Parliament even to avoid an obvious 
mischief. When an Act contains special saving of 
another Act, and omits all allusion to a third Act 
in fori materia it is safer to presume that the 
omission is deliberate than that it is due to forget- 
fifiness or made pef incuriam (through want of 
care). Even if the omission flows from forgetfulness, 
those who claim the benefit of :^e Act, therpserva- 
of which is omitted cannot succeed : (1887) 36 
^ 573, mi : ■' 251 0 M' 

4 Otert 'is hot , authorised' to alter a word' te, if' tb ■ 

1 





19i2 


Madho Singh v. James Skinnbb (Dm Mohammad J.) Lahore 245 


j The Court caanot aid the Legislature’s defective 
phrasing of an Act. The Court cannot add and 
mend, and, by construction, make up deficiencies 
which are left there, in other "words the language 
of Acts of Parliament, and more especially of modern 
Acts, must neither be extended beyond its natural 
and proper limits in order to supply omissions or 
defects, nor strained to meet the justice of an indi- 
vidual ease : 6 Moo. P, G. 1, Eel. on. [P 251 C 2] 
If there-is a casus omissus it is for others than 
the Courts to remedy the defect : (*33) 20 A. I. H, 
1933 P. 0. 63. Eel on. [p 251 C 2] 

(k) Interpretation of Statutes— Parliamentary 
history of enactment is not admissible to ex- 
plain its meaning— Report of Joint Select Com- 
mittee on proposals contained in White Paper 
cannot be referred to in interpreting Govern- 
ment of India Act (Per Tek Chand J,)* 

The Parliamentary history of an enactment is 
not admissible to explain its meaning. The infer- 
ence to be drawn from comparing the language of 
the Act with the declared intention of its framers 
would be that the difference between the two was 
not accidental but intentional. The proceedings or 
the report of the Joint Select Committee of the two 
Houses of Parliament (on a consideration of which 
a measure was introduced in Parliament which 
ultimately became the Government of India Act) 
appointed to examine and report on the proposals 
contained in White Paper cannot be said to repre- 
sent the will of the Parliament as a whole and 
cannot be referred to to interpret the Government 
of India Act : 1935 A. 0. 445, Eel. on. [P 252 C 1] 
C* P* C.— 

c (’40) Ohltaley, Preamble N. 9 Pfc. 2. 

(*41) Mulla, Page 8 Pt, (m). 

M, 0. Mahajm, N. L. Bhalla and Inder Den 
Dua for R, 0. Soni — for Appellants, 

J. N. Aggarwal^ Vishnu DaU and Farluash 
Chand — for Respondents. 

DIN MOHAMMAD J. — This judgment wiU 
dispose of Regular Pirst Appeals Nos. 430 and 431 
of 1938 as well as Regular First Appeals Nos. 64, 65 
and 66 of 1939. The facts are these : On 25tb August 
1934, Lt. James R. B. Skinner executed a sale deed 
of his entire estate in three villages, Jagmalera, 
Chachal Kotii and Kanjarwala, amounting to one- 
half of the villages mentioned above, in favour of 
Seth Mul Chand and Seth Madan Chand for Rupees 
85,000, This document was registered on 28th 
August 1934. On 10th September 1934, Mr. Hercules 

d Leonard Skinner sold the remaining one-half share 
of the three villages mentioned above along with 
one-half share of village Alipur to the same vendee 
for Bs. 1,06,000.. On 3lst May 1935, Varyam and 
Lukman, two of the occupancy tenants in Jagmalera, 
sold their rights to the sons and grandsons of the 
original vendees. On 27th August 1935, Thakar 
Madho Singh and Thakar Hamir Singh instituted 
two pre-emption suits in respect of the sale of 
Jagmalera lands involved in the two sale deeds exe- 
cuted by the Skinner brothers. In both the suits 
the right of pre-emption was claimed on the basis 
of the plaintifis being occupancy tenants in Jagmalera* 
and the vendees being mere strangers. 

On 31st May 1937, the vendees made a gift of 
land measuring 186 bighas 19 biswas situate ia 
Jagmalera to one Bam Ohandar. This lahd was ia 
the possession of Yaryam, Nisam, Mehman and 
Nur Mohammad as occupancy tenants, among others. 
On Xst June 1937, Yaryam and Nisam exohangea 
their oooupSfncy rights in Jagmalera with the vendees 


and received some land from them in another - 
village. Similarly, Mehman and Nur Mohammad 
madenn exehanf?e with the vmi&es oi their occu- 
pancy rights in J agmalera and obtained some land 
elsewhere. Consequent tipon tmoaactions, 

Thakar Madho Binjjh aiid Thakar Hamir Singh 
instituted two suits on 2*itb Juno L31T against the 
persons interested in tbcire transactlom. The reliefs 
claimed in these suits were : (1) fer ii fkYjIaralion 
that the transaction- wore “null and void, invalid, 
ineffectual and liable to be cancelled’’ and (2) for 
possession by pre-emption of the occupancy rights 
transferred on the ground of the transact! ons being 
sales clothed In the garb of exchanges. On ISth July 
1937, a fifth suit was instituted by the same two 
plaintiffs in respect of the transaction of gift roads 
to Ram Chandar, In that suit, too, the fclief claimed 
was similar to the one claimed in the suits relating 
to the two exchanges referred to above. The two f 
preemption suits were resisted mainly on the ground 
that the vendees had improved their status during 
the pendency of the suits by acquiring occupancy 
rights in Jagmalera. In the other three suits 
resistance was put forward on the ground that the 
transactions covered by those suits did not amount 
to sales and were consequently not pre-emptible. 
The trial Judge gave effect to the pleas raised on 
behalf of the vendees and dismissed all the five 
suits with costs. 

From the judgment in the two pre-emption suits, 
appeals were preferred to this Court, while from 
the judgment in the three suits relating to exchanges 
and gift appeals were taken to the Court of the Dis- 
trict Judge. Those appeals, however, were also 
transferred to this Court, inasmuch as the decision 
in the pro-empUon suits mainly hinged on the « 
decision in those oases. Regular First Appeals Nos. 430 ^ 
and 431 of 1938 relate to the pre-emption suits and 
Regular First Appeals Nos. 64, 65 and 66 of 1939 
relate to the transaotions of exchanges and gift. 
These appeals came on for hearing before a Division 
Bench on 17th June 1940. The first question that 
arose for decision before the learned Judges was 
whether a vendee could improve his status during 
the pendency of a pre-emption suit and thus defeat 
a pre-emptor whoso right was admittedly superior 
to that of the vendee on the data of the sale. Thera 
was some conflict of authority on this matter and 
the learned Judges consequently referred the matter 
to a Full Bench,* Yarious aspects of the questions 
were discussed before the Full Bench and on them 
the following conclusions were reached ; (a) that a 
vendee can improve his status effectively right upto 
the adjudication of the suit against him; (b) that « 
this Improvement can, In certain oircumitances, be 
effected even by dealing with the land which is the 
Bubjeot-matter of the suit; (o) that the effect of the 
rule of Ms pendens la only to bind the transferee If 
he happens to be a third person with any decree 
that is made in the suit, mm if he Is no party to it; 

(d) that the acquisitions based on the transfer 
pendente lito can arm the vendee with an effective 
weapon to destroy the pre-empfeor’s suprior rdidms 
and (e) that consequently the acquisition malt by 
the present vendees In 1937 afforded a iegaHy valid 
defence to the pre-emptor'e suits, » 

It may be observed that in respect of acqulai- 
Mens tsdmn In 1985 the Full Beneh ciini t» the 
conclusion that the doctrine of applied and 

that inasmuch as the acquisitioni had been made 
by the members of the same jidnt Hindu family, 

de C^Uj^noy rights Ii the proprietary 
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rights acquired by the vendees and thus ceased to 
afiord an effective defence to the pre-emptors* suits. 
The cases were then referred back to the Division 
Bench for disposal on the merits in the light of the 
decision arrived at on the questions involved before 
the Full Bench. The gift made to Bam Ghandar 
being the foundation of the defence put forward by 
the vendees, it will be advisable to take up that 
case first. Counsel for the appellants urges that it 
was a bogus transaction altogether* that false reci- 
tals were made in the deed and that the gift was 
legally invalid inasmuch as it had not been accom- 
panied hy possession nor had it been accepted by 
the donee. 

This gift, as stated above, was made on 31st May 
1937 by Seth Madau Chand and Seth Champa Lai, 
son of Seth Mul Chand, xo Ram Chandar, resident 
of Churn, Bikaner State. The donors also belonged 
to the same place. It was stated in the deed that 
Seth Mul Chand, who was a brother of Seth Madan 
Chand and the father of Seth Champa Lai, had 
immediately before his death directed that some 
land should be gifted to Bam Chandar in lieu of 
the old services rendered by him to the family and 
that it was in accordance with that direction that 
the gift of the land of the value of Bs. 3000 was 
being made. It was further mentioned in the deed 
that possession had been delivered to the donee who 
had been invested with full proprietary rights in 
relation to the land covered by the deed. It was 
also undertaken by the donors that a mutation 
would be effected in respect of this gift. The right 
of partition was also conferred on the donee as well 
as the right of separation of the khatas. It was fur- 
ther emphasised in the deed that the donee had be- 
come absolute owner of the gifted land and that the 
gift was valid and legal. This document was signed 
by both the donors and attested by two witnesses. 

It was presented for registration to the Sub-Begis- 
trar on the same day and was duly registered. After 
the registration of the document, both the donors 
made a joint application to the Naib Tahsildar, 
Sirsa, praying for mutation of the gifted land in 
the name of Ram Chandar. In that application, too, 

It was mentioned that a gift had been m^ide to Bam 
Chandar of land situate in Jagmalera of the value 
of Rs, 3000 for services rendered by the donee and 
that the document had been duly registered. It was 
added that as the donors were the residents of 
Churn, they might not be able to be present at the 
time of the attestation of the mutation and they re- 
quested that their statements be recorded and the 
mutation sanctioned in their absence. Thereupon, 
the Naib Tahsildar recorded a joint statement of 
the two donors wherein all the allegations made in 
the deed as well as in the application were reiterat- 
ed. The papers were then directed to be sent to the 
Batmri of the village through the Girdawar for 
making an entry in the relevant papers. All this 
happened on 3Xst May. The entry having been duly 
made in the register of mutations was finally at- 
tested on 4th ;rune 1937, Of the land gifted, 
17 kanals and 19 marlafi were banjar qadina under 
the personal obltlvation of the proprietors and the 
^me were shown nnder the personal cultivation of 
Ram Chandar in the revenue ^pers. Of the re- 
maining land. of 3$ kanais and is marlas 

wp H the po3se8s^<^'0f.t^ryam and' mrnrn as oq- 
mmm. tenant under. $ ; 9l kanals and U 
•“-rte were in the.p^p^on of Thakar Madho 

I andi ' 
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the proprietor and the occupancy tenants mentioned 
above in the column of cultivators. The remaining 
one-half of 38 kanals and 18 marlas mentioned 
above was shown in the possession of Ram Chan- 
dar. Besides, Thakar Madho Singh and Thakur 
Hamir Singh were shown as non- occupancy tenants 
of 5 kanals and 10 marlas of land under Ram 
Chandar. 

Counsel for the appellants, however, argues that 
these are all mere paper transactions and that Ram 
Chandar was present neither at the time of the gift 
nor at the time of registration nor at the time of 
mutation. He further urges that the joint family 
property could not be gifted without the consent of 
the other members, that the deed of gift remained 
with the so-called donors and was produced by 
them in Court, that no reason was assigned why 
such a valuable property was gifted to Ram Chan- 
dar and that Bam Chandar not having accepted the 
gift on Slst May 1937, no title passed to him on 
that day so as to validate the transactions that 
subsequently followed on the gift. Before determin- 
ing whether the objections advanced by the appel- 
lants* counsel are forceful or not, it will be necessary 
first to see what the requirements of a valid gift 
are under the provisions of Hindu law, Mulla in 
his Principles of Hindu Law at p. 424 states as 
follows : 

**A gift under pure' Hindu law need not be in 
writing. But a gift under that law is not valid un- 
less it is accompanied by delivery of possession of 
the subject of the gift from the donor to the donee. 
Mere registration of a deed of gift is not equivalent 
to delivery of possession ; it is not therefore suffi- 
cient to pass the title of the property from the 
donor to the donee. But where from the nature of 
the case physical possession cannot be delivered, it 
is enough to validate a gift if the donor has done 
all that he could to complete the gift, so as to 
entitle the donee to obtain possession.’* 

This exposition of law, if I may say so with all 
respect, is not so clear as the one given in Mayne’s 
Treatise bn Hindu Law and Usage, Bdn. 10, at pp. 
865 and 866, para. 725. It runs as follows : 

“Where the Transfer of Property Act is not in 
force, a gift may be made orally or in writing, since 
writing is not necessary under Hindu law for the 
validity of any transaction, apart from the Transfer 
of Property Act, It has generally been held that 
under Hindu law delivery of possession is essential 
to complete a gift even though it is by a registered 
instrument. It would be more correct to say that 
according to Hindu law, acceptance by the donee is 
essential to the validity of the gift and delivery or 
taking of possession is but one of the modes of 
acceptance. It is, however, sufficient if the change 
of possession is such as the nature of the case ad- 
mits of. Where the donor is out of possession and 
has done everything in his power to complete the 
gift, the fact that possession has not been given is 
no answer to a suit by the donee against the 
obstructing party. It is now settled that S, 123, 
T. P. Act, has snperseded the rule of Hindu law, if j 
any, that delivery of possession is absolutely essen^ 
tial for the completion of a gift,* ^ 

In para. 726 it is added : 

“Acceptance of a gift required by 122, T. Pt 
Aet, may be; either express or implied. On , delivery 
of the deed of gift to the donee, eyeu before the, 
.riegista?ation; there is an aroptanne otthe gift and it 
is open to the donor to rey^ gif t after its 
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« *|»a one reproduced by Mnlla at page 426, is in 

the following words : 

* consists in the relin( 3 iiisiiment of one’s own 
right, and the creation of the right of another and 
the creation of another man’s right is completed on 
’that other’s acceptance of the gift, but not other- 
wise. Acceptance is made by three means, mental, 
verbal or corporeal. Mental acceptance is the deter- 
mination to appropriate; verbal acceptance is the 
utterance of the expressiou* ‘this is mine or the 
like;’ corporeal acceptance is manifold, as by touch- 
ing. In the case of land, as there can be no corpo- 
real acceptance without enjoyment of the produce, 
it must be accompanied by some little possession; 
otherwise the gift, sale or other transfer is not com- 
plete.” 

As to how their Lordships of the Privy Council 
have interpreted these provisions, reference may 
be made to 11 Cal. 121.1 At p. 130, it is stated that 
one of the questions falling for their Lordships’ 
decision was whether the gift which was the basis 
of the plaintiff’s title was invalid inasmuch as the 
donor was out of possession and no possession was 
ever given to the donee. In this connexion their 
Lordships at pages 131-32 observed : 

**But it must be observed that in this case the 
dispute as to the validity of the gift is not between 
ihe donee and the donor or a person claiming under 
her. The donor is a defendant and affirms t& vali- 
dity, The person who disputes it claims adversely 
to both.” 

After referring to the various authorities cited 
before their Lordships, it was remarked : 

“In this case the donor has in fact done all she 
^ could and as she still desires to support her gift, 
there is no question of compelling her to do more.** 

It may be remarked that what the donor had 
done in the case before their Lordships, besides 
other things, was to admit the plaintiffs claim in 
her written statement. In 21 P.L. B. 1901,2 Harris 
3, held that under Hindu law delivery of possession 
is not essential to complete a gift but that there 
must be acceptance on the part of the donee and 
on that aspect of the case the learned Judge went 
on to say that the production of the registered deed 
of gift may be some proof of acceptance. In 45 P.B. 
1906,2 a Division Bench composed of Johnstone and 
Battigan JJ,, after referring to 11 Cal. 121,1 remark- 
ed that where a donor has in the circumstances of 
the particular case taken all possible steps to com- 
plete a gift, the non-delivery of actual possession 
_ is immaterial. The circumstances that were consi- 
dered sufficient in that case were the execution and 
the registration of the deed of gift by the donor. In 
-52 P. B. 1908,4 another Division Bench, composed 
of Ohatterji and Johnstone JJ., held that the exe- 
oution and registration of a de^ of gift along with 
the power to receive the document after registration 
were sufficient for the validity of a gift under Hindu 
law. In A, L B. 1925 Lab. 648, this authority was 
^followed by a Division Bench of this Court compos- 
ed of Scott-Smith and Harrison JJ. 


!• (’85) 11 Cal, 121 : 11 I. A, 218 ; 4 Sar. 678 
: (P. 0.), Kalidas MulHck v, Banhaya Lab 
■2, (’01) 21 P* L. B, 1901, Bam Ohand v, Devi 
Ohand. 

:3. (’06) 45 P. B. 1906 1 120 P* L, B, 1906, Partap 
Singh V, Patta. 

4, (’08) 62 P. B* 1908 : 103 P* W* B, 1908^ Bam 
Oharan Das v. Bhagwati, ^ ^ 

(*25) 12 A. 1. B. 1925 Lah. 648 : 1 C, 826, 

J^agwan Singh , 


Applying, th(3reforc, the principles that govern ^ 
gifts under Hindu law to the present case, it is not 
possible to hold that there was no valid gift in 
favour of Bam Chandar. Dlmnpat Hingh, D. W, 4, 
in his statement recorded on 6feh Dasernfeer 1937, 
has clearly stated that Earn Ciiandar was present 
at Sirsa when the deed of gift waa executed, ft is 
true that Incier Sen, petition -wn ter, stated on 4th 
December 1937 that, as Car as he could raeolleet, 
Bam Chandar was not present when the deed of 
gift was written, hut the statement of Bhanpat 
Singh, who knew Bam Chandar well, is more reli- 
able on this matter. This bein^^ so, it cannot be 
urged that the gift was made in the absence of Bam 
Chitndar and, consequently, it cannot ba argued 
that he had not accepted it. In adflition, the donors 
had, as stated above, done all that they could do to 
complete the gift. The deed was written and regis- 
tered at their instance; they afterwards made an / 
application to the revenue authorities for entering 
the land in Bam Ohandar’s name and they further 
agreed to Bam Chandar being shown in pcimonal 
possession of the land which had previously been 
entered in their possession and later, when the gift 
was challenged, they made a common cause with 
Bam Chandar to support the gift. In the light of 
these circumstances, 1 would hold that the gift in 
favour of Kam Chandar was not open to any legal 
objection whatever. 

It may also be observal that In the plaint it was 
not expressly urged that the gift was altogether 
bogus. Counsel for the ap|)ellants refers to the aver- 
ments made in para. 3 of the plaint where it is said 
that the gift was fictitious and for show and that 
Bam Chandar being a resident of another llaqa had 
no need to acquire land In Jagmalera, but all that g 
the plaintllls intended to convey by these averments 
was that what was really a sale had bean falsely 
described as a gift. Further, it vrm not urged in the 
plaint that the gift was invalid as Bam Chandar 
had not accepted it. That the defendants also took 
the plaint In that light is clear from the pleas put 
In by them. On IBth August when counsel lor the 
plaintiffs was examined before issues, he confined 
his attack on the gift to two grounds (1) that it had 
been made during the pendency of the suit and (2) 
that possession had not been transferred. It is on 
this score that oounsel lor the respondents has con- 
tended that the appellants should not be allowed to 
raise new grounds for the first time at this stige, 
especially as they involve Issues of fact and I am 
Inclined to hold that there Is force in this conten- 
tion, Had the matter been expressly raised in ihe^ 
plaint or in the statement before Issues, the vendees h 
might have been in a position to meet these objec- 
tions eSeotively by producing Bam Chandar or 
examining other relevant evidence* Counsel for the 
appellants has given up the pl^ that the gift was 
really a sale and hence subject to pre-emption* On 
the grounds stated above, I would hold that the gilt 
was valid and i^cordingly dismiss B<^ular Mmt 
Appeal Ho. 65 of im 

Coming now to the suits relating to the ex- 
changes. Here, loo, a similar plea as to Ihe bogus 
nature of the transacllon Is pressed hut It mimt be 
.entertained <m'the ground that It em# ^ d^ly 
raised in elthk hi the two plaints to i^ese . 

transaotes. The matter in controteei^ Mwim the . 
parties best be determined " liM the 
struck at thdr , Instanoe in 11** Ooort below and 
there Is not the least lndMte>th^n that any 
question mm rali^. tsoe*' the copies of the 
refimim prodnoei In ;$he .ease. It Is evident 
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tely after they were made and cannot in any^oir- 
oumstanoes be held to be fictitious. On the question 
'Whether these exchanges ofiend against the provi- 
sions of the liand Alienation Act, the case of 
Mehman and Nur Mohammad stands on a diSerent 
footing from that of Varyam and Nizam. Counsel 
for the appellants urged that as Mehman and Nur 
Mohammad 'were Pathans and thus members^ of a 
notified agricultural tribe under S. 4, Land Aliena, 
tion Act, while the persons with whom the ex- 
changes were effected were admittedly mahajans 
and thus non-agriculturists, the exchange was 
legally invalid having been made without the con- 
sent of the Deputy Commissioner. This argument, 
however, is erroneous, inasmuch as Mehman and 
Nur Mohammad are not Pathans but Biloch Matnar 
and this tribe has not been notified as an agricultu- 
ral tribe in the District of Hissar under S. 4, Ali- 
b enation of Land Act, It is obvious that both Mehman 
and Nur Mohammad had expressly stated in their 
pleas that they were not Pathans but Biloch and 
this position was not controverted by the plaintiffs. 
It is further significant that in all the revenue 
papers as well as other documents existing on the 
record, they were uniformly described as Biloch. 
The exchange made by Mehman and Nur Moham- 
mad, therefore, does not come within the mischief 
of S. 3, Alienation of Land Act, and is perfectly 
valid. On this finding, no other issue remains to be 
decided. I would accordingly dismiss Eegular First 
Appeal No. 64 of 1939. 

In this view of the case it may not he necessary 
for the purposes of the pre-emption suits to decide 
the validity of the exchange made by Varyam and 
Nizam, inasmuch as for the purpose of these suits 
g a finding in the case of Mehman and Nur Moham- 
mad alone will be decisive. But as this question is 
material in the disposal of the declaratory relief 
claimed in respect of the exchange in question, it is 
necessary to discuss that matter independently. On 
the terms of the Punjab Alienation of Land Act, 
there can be no doubt on the subject of this exchange. 
Varyam and Nizam are admittedly members of a 
notified agricultural tribe and were under S. 3, Pun- 
jab Alienation of Land Act, not permitted to make 
any permanent alienation in favour of a person who 
was not a member of an agricultural tribe. The term 
“permanent alienation” as defined in S. 2 of the 
Act includes exchanges. Counsel for the respondents 
however urges that, in view of S. 298, Government 
of India Act, the Punjab Alienation of Land Act, 
BO far as it prohibits exchanges by a member of an 
agricultural tribe with a person who is not a mem- 
d her of an agricultural tribe, has been automatically 
repealed. Sub- section (1) of this section reads as 
follows : 

**No subject of His Majesty domiciled in India 
shall on grounds only of religion, place of birth, 
descent, colour or any of them . . , be prohibited on 
any such ground from acquiring, holding or dispos- 
ing of property V . . in British India. 

To this is appended an exception in sub-s. 2 (a) 
which says : 

**Nothing In this section shall affect the operation 
of any law wM<Sh prohibits, either absolutely or sub- 
ject to exeeptiops, ih© sale or mortgage of sgricul- 
turalland situate In anyp^r^ular area, and owned 
by a person belonging to :i^me class r^ogalaed by 
. the law as being a cite of persons en^ed in or 
with agriculture in'^thaiarea, to any te- 
' to any' suck4asi;»» * , 

refers 

Act, '■ ’■ *■ “ ■ ■ ' ‘ 


fi. I. R. 




sidering that S, 3, Land Alienation Act, prohibited ^ 
not only sales and mortgages but several other trans- 
actions too like gifts, exchanges, wills and grants of 
occupancy rights, it is obvious that the operation of 
this section has been expressly restricted by S, 298, 
sub-s. 2 (a) in so far as these transactions have not 
been included therein. One fundamental principle 
that governs the interpretation of statutes is that 
an exception must be construed strictly and by no 
stretch of language can the word “exchange” be 
read into the word “sale” in this exception, with 
the result that, as the law stands at present, there 
is no prohibition against an exchange by a member 
of an agricultural tribe with a member of a non- 
agricultural tribe. 

Counsel for the appellants, however, relies on 
Ss.292 and 293, Government of India Act, and con- * 
tends that the Punjab Alienation of Land Act has ^ 
not been in any way altered or affected by S. 298, 
Section 292 no doubt saves the existing law but it 
is clearly laid down there that the saving clause is 
subject to the other provisions of the Government 
of India Act. Considering, therefore, that S. 298, 
Government of India Act, comes directly into con- 
flict with S. 3, Punjab Alienation of Land Act, so 
far as exchanges are concerned, S. 292 shall have to 
be read subject to S. 298 with the result that the 
latter section will prevail over any other existing 
law in force. Similarly, S. 293 cannot be successfully 
invoked in this matter. All that that section lays 
down is that His Majesty may by Order in Council 
to be made at anytime after the passing of this Act 
provide that, as from such date as may be specified 
in the order, any law in force in British India shall, 
until repealed or amended by a competent Legis- 
lature, have effect subject to such adaptations and ^ 
modifications as appear to His Majesty to be neces- 
sary or expedient for bringing the provisions of that 
law into accord with the provisions of this Act, and 
this can in no way be treated as a saving clause 
merely because by an Order in Council the Punjab 
Alienation of Land Act too was in some respects 
altered or modified so as to be brought into accord 
with the Government of India Act, No other ques- 
tion arises in the case of Varyam and Nizam and 
I would accordingly dismiss Eegular First Appeal 
No. 66 of 1939. 

The decision of these appeals automatically de- 
cides the main cases, inasmuch as once the gift and 
exchanges are held to be valid, the vendees acquire 
a status equal to that of the pre-emptors in both 
these suits and will under the Full Bench decision 
be in a position effectively to resist them. Counsel , 
for the appellants, however, urges that so far as 
91 kanals 15 marlas of land are concerned, in which 
the plaintiffs are occupancy tenants themselves, they 
are entitled to pre-empt the sale in preference to 
the vendees under S. 15 (o) (fourthly) of the Punjab 
Pre-emption Act. Had the status of the vendees 
been that of occupancy tenants alone by virtue of 
the exchanges effected, between them and the other 
occupancy tenants, the plaintiffs would have been 
on firm ground. But in this ease the dismissal of 
the plaintiffs* suits as r^ards the rest of the land, 
in my view, disentitles them to succeed even Jn< 
respect of their own occupancy holding, inasmuch as 
thejendees* case will fall under 15 (c) (thirdly)', 
as it cannot be denied that they acquired proprie- 
tary rights in, respect of the land in ^uit oh 25th, 
August and lOth September 1934 respecldirely. From 
the when the ssdes were, ei^ted iniheir lavota?^ 
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^ status and even when the pre-emption suits were 
loaged, their status did not suffer from any defect. 
It is well-known that under 0. 20, K. 14, Civil 
P. 0,, it is only when payment of the purchase 
money is made into Court together with the costs 
if any decreed against the plaintiff that the defen- 
dant vendee is required to deliver possession of the 
property and the title of the pre-emptor is deemed 
to have accrued from the date of such payment. In 
this connection reference may be made to 44 Cal. 
i675,8 where at page 685 their Lordships of tho 
Privy Council have observed : 

“A person claiming an order of pre-emption can- 
not be regarded in the same light as an ordinary 
purchaser of an estate. His right is, when an estate 
has been sold, to acquire the property from the 

purchaser at the price paid If the claim be 

disputed and a suit must be brought, the rights of 
b the parties are regulated by the Code of Civil 
Procedure.** 

In the present case, the plaintiffs having been 
defeated in their attempt to deprive the vender 
of the major portion of the property acquired by 
them* the dispute qua the parcel of land occupied 
by the plaintiffs as occupancy tenants will be be- 
tween occupancy tenants on the one side and owners 
of the estate on the other, and this being so, the 
owners of the estate would be preferred to the occu- 
pancy tenants. This view is supported by a Division 
Bench judgment of this Court reported in A.I.B. 
1939 Lab. 77 It is noteworthy that the dissenting 
judgment of Rattigan J., relied upon by the learned 
Judges in this case was relied upon by the respon- 
dents before their Lordships of the Privy Council 
in a case reported in 54 All. 189,8 and was not ad- 
^ versely commented upon by them. The question 
that was raised by the plaintiffs in this case as to 
the market value of the land need not be discussed, 
as counsel for the appellants has made a statement 
at the Bar that he does not dispute the sale-price 
mentioned in the sale deeds, and it isonly when the 
parties are not agreed as to the price that the Court 
is empowered to determine whether the price was 
fixed in good faith or paid and, if not so fixed or 
paid, to fix the market value of the property in 
question (S. 25 (1) of the Pre-emption Act), I would 
therefore, dismiss Regular Pirst Appeals Nos* 430 
and 431 of 1938 also, and maintain the decision of 
the trial Court. I would further direct that the ap- 
pellants should pay the costs of the respondents in 
all the appeals. In Appeal No. 66 of 1939, I would 
also grant a certificate that the ease involves a sub- 
stantial question of law as to the interpretation of 
d the Government of India Act, 1935 as well as of the 
Order-in-Council made thereunder. 

TEK CHaKD — I agree in the conclusions 
reached by, my learned brother on all points arising 
in these appeals and the reasons given by him in 
his exhaustive judgment, and have to add a few 
words In regard to one matter only, via., the vali- 
dity of the exchange of occupancy rights in reference 
to the provisions of the Punjab Alienation bf Land 
Act, Varyam and Nizam resided In mauza Jagma* 
lera in Hissar District, and were occupancy 


e. (*16) 3 AIR 19X6 P. 0. 179: 09 1. C. 958:44 Cal. 
675: 44 1. A. 80 (P.O-), Beonandan Prashad Singh 
V. Ramdhari Ghowdhri. 

7. (*09) 20 AIR 1939 Lah. 77 ; 183 1. 0. 791: ILR 
(1939) Lah. 164: 41 P.L.B. 348, Kewal Krishanv* 
Jain Brotherhood, Ludhiana. 

(»S3) 19 AIR 1939 P. 0. 57 : 136 L 0. 402 ; 54 
. Ail. 189 : 59 L A. 138 (EG.), Hans Hath v. Bagho 
Singh. , 


tenants nf agricultural land in that village. On iKt ^ 
June 1937 they occupancy rights 

for oecapaney rights in a.gric*ulturai land held by 
Madan Chand and Champa Lai In another village 
named Chiiciialfcotl, Varyam and Nisam arc .Life, 
which Is one oC the ‘higriaifitfiral tinbes** notified 
under the Punjab Alieimtioa of Laud Act, In 
Hissar District. Madan Chaisd and Champa Lai 
are Mahajans of Choru in Bikaner Stale. They 
h»:)Id ai^i'lcultural land in His-^ar District but their 
tribe is not among the tribes notifici under the Act* 

It is contended on bohaif of the appelUnIa' that tlso 
exchanga offended against the prrjvi,5ion3 of the 
Punjab Alienation of Land Act and could not take 
effect as such. In reply, it h manitasnou by tho 
r^pondents that the }jrovision3 of that Act prohi- 
biting alienations, other than sales and mortgages, 
by members of notified agricultural tribes in favour 
of parsons who are not members of such tribes had f 
been rendered void by S. 298, Oovenimcnt of India 
Act, 1935, (25 and 26 Geo. V. C. 42), which had 
come into force on Ist April 1937, and had m legal 
validity on 1st June 1937, when the exchange in 
question was effected. The question raised ia of great 
importance and I shall examine it in .some detail. 

The Punjab Alienation of Laud Act was enacted 
by the Indian Legislative Council in 1900 “with a 
view to amend the Jaw relating to agricuUurai land 
in the Punjab*** In snb-s. (3) of S. 2 of the Act the 
expression *‘knd** ia given a much wider meaning 
than it ordinarily possesses. It ib defined as meaning 
“land which is not occupied as the site of any 
building in a town or village and is occupied or let 
for agricultural purposes or for purposes subservient 
to agriculture or for pasture and includes ; (a) the 
sites of building and other structure on such land; ^ 
(b) a share of profits of an estate or holding; (o)aay 
dues or any fixed percentage of land revenue pay- 
able by an inferior land owner to a superior land 
owner; (d) a right to receive rent; (e) any right to water 
engaged by the owner or occupier of land as such ; 
and (f) any right of ooeupancy/* 

In aub-s, (4) of S. 2 the expression “permanent 
alienation** is defined as ineiading “sales, eiohangea, 
gifts, wills and grants of occupancy rights.** fee- 
tion 4 empowers the Provincial Government to 
determine by notification in the ofi&eial Gazette 
“what bodies of persons in any district or group of 
districts are to be deemed to be agdcuUuml tribes 
or groups of agricultural tribes for the purposes of 
this Act.** 

Section 3 of the Act deals with permanent aliena- 
tion of land. It permits a member of an agrioultu- 
ral tribe to freely alienate land in favour of a « 
member 5f the same tribe or o! a tribe in the same 
group, but it lays down that (except In oertain case^i 
which are not material for the purposes of this case) 
a pemanent alienation by a member of an agrieuL 
tural tribe in favour of a person who is not a mem- 
ber of the same tribe, or a tribe in the same group* 
shall not take effect m such, iintos and until sanor 
tion is given thereto by the Deputy Commissionef* 
Sections 6 to 10 permit mortgages of agrioulltrid 
land by membcrB of agricultural tribes in lav^ ©f 
persons who do not belong to guch tribes in oerlain 
forms and ior specified periods ouly« Bsedton IX 
eontaim similar prohibition against leases for a 
term exceeding 20 and B» 15 agiliist 
Ing^ or charging the produce of land far more than 
oae year* In exercise of the powers 'Conferred on 
the Provindal Government, by i. 4, It has'issui^ 
mllficatlons, the most ImporlurA'of which is Ho. 63* 
dated XSfe Afnrli' 1904* U'mMsk adklltkins' haws 
.been made ^om lime 10 By' this notification . 
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tb.s Provinciail Gov6riiin6Dt declared that * fDr the 
^ purposes of the said Act : (1) In each district of the 
Punjab mentioned in Col. 1 of the schedule annexed 
to this notification, all persons, either holding land 
or ordinarily residing in such district and belonging 
to any one of the tribes mentioned opposite the 
name of such district, in Col. 2, shall be deemed to 
be “agricultural tribe’* within that district. (2) All 
the “agricultural tribes’ ' within any one district 
shall be deemed to be a “group of agricultural 
tribes”.*’ 

By various other notifications certain other tribes 
have been notified as separate “groups of agricultu- 
ral tribes,” It will appear from the lists given in 
the schedules annexed to these notification that a 
tribe notified as “agricultural” in some districts is 
not so notified in others. It will also be seen^ that 
in some area certain specified gots, constituting a 
b particular tribe, are notified, while the other gots of 
the same tribe are not. The selection is baaed 
{except in a few oases which I shall mention pre- 
sently) on “descent” alone ; ail persons born in the 
tribes or gots of tribes; mentioned and holding land 
or ordinarily residing in the areas named, are 
entitled to the benefits given, and are subject to the 
restrictions laid down, in the Act. In some cases, 
the selection is based on “religion alone.” For 
instance, in Iiyallpur, Gujranwala, Sheikhupura 
and the other Colony districts, Indian Christians, 
whether converts from Hinduism, Islam or Sikhism, 
and whether originally belonging to a tribe like the 
Jat or Bajput predominently engaged in agricultural 
pursuits, or to a money-lending or trading class 
like the Khatri, Arora, Bania or Khoja, have been 
notified as a separate “group of agricuitural tribes.” 

^ The efiect of these provisions in the Act is to pro- 
hibit, or restrict, permanent or temporary aliena- 
tion of argicultural land by certain classes of His 
Majesty’s subjects, and to debar other classes from 
acquiring such land from the former, on grounds of 
descent or religion. 

As stated above, the Act was passed in 1900 by 
the Indian Legislature, which had been constituted 
under the Indian Councils Act 1861 (24: and 25 
Tict. 0 . 67) as amended by the Indian Councils Act 
IS92 (55 and 56 Viet, o. 14). Under these statutes 
“the Indian Legislature was empowered, subject to 
certain conditions and within certain limits, to 
legislate for all persona as well as all places in 
British India. But within these limits it had 
authority, “as plenary and as ample, as the Impe- 
rial Parliament in the plentitude of its power pos- 
sesses or could bestow,” (1884) 9 A. 0. 117.^ As 
^ observed by their Lordships of the Privy Council in 
4 Cal. 172,10 at pp. 180-1 : 

“The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament which 
create^ it, and it can, of course, do nothing beyond 
the limits which circumscribe these powers. But- 
when , acting within these limits, it is not in any 
sense an agent or delegate of the Imperial Parlia- 
ment, but has, and was intended to have, plenary 
powers of legislation, as large, and of the same 
nature, as thoife of parliament itself.” 

^ The Indiaii Oonncils Act contained no provision 
pirohibitihg the :Indian Legislature from passing 
dIsoMmSnatory Ja* afieeting property : based on 
. ^ or religkin ahit therefore, in 1900 itim 

, lyithln its competei^ to enact the various provi- 




sions of the Punjab Alienation of Land Act. The 
Indian Councils Act was replaced by the Govern- 
ment of India Act 1915 (5 and 6 Geo. V, c. 61), By 
S. 130 of that Act, all laws in force in British India 
on the date of the repeal were kept alive. Notwith. 
standing this repeal, therefore, the provisions of the 
Punjab Alienation of Land Act continued to be 
good law as before. The statute of 1915 was, in 
turn, superseded by the Government of India Act 
(24 and 25 Geo. V, Ch. 42) passed by Parliament in 
1935, which (with the exception of Part 2 relating 
to Federation) came into force on 1st April 1937. 
Section 292 of this Act provided that “notwith- 
standing the repeal by this Act of the Government 
of India Act of 1915, but subject to the other pro- 
visions of this Act, all the laws in force in British 
India immediately before the commencement of 
Part 3 of this Act shall continue in force in British 
India until altered or repealed or amended by a 
competent Legislature or other competent autho- 
rity,” The efiect of this section was to keep 
intact all the laws which were in force on 1st 
April 1937, unless those laws were repugnant to 
any other provision in the statute of 1935, One 
such provision was contained in S. 298, which de- 
clared that “(l)No subject of His Majesty domiciled 
in India shall on grounds only of religion, place of 
birth, descent, colour or any of them be prohibited 
on any such grounds from acquiring, holding or 
disposing of property or carrying on an occupation, 
trade, business, or profession in British India. (2) 
Nothing in this section shall afiect the operation of 
any law which — (a) prohibits, either absolutely or 
subject to exceptions, the sale or mortgage of agri- 
cultural land situate in any particular area, and 
owned by a person belonging to some class recogniz- 
ed by the law as being a class of persons engaged in 
or connected with agriculture in that area, to any 
person not belonging to any such class.” 

As has been shown above, the Punjab Alienation 
of Land Act contained several provisions prohibiting 
certain classes of His Majesty’s subjects domiciled 
in British India from acquiring and disposing of 
property on grounds of “descent” or “religiqp.” 
These provisions of the Act therefore ceased to be 
operative, except to the extent to which they were 
saved by sub-s. (2). That sub-section exempted from 
the operation of the declaration in sub-s. (1) only so 
much of the existing law as prohibited sale or mort- 
gage of agricultural land; the exemption did not 
extend to exchanges, gifts, wills or grants of occu- 
pancy rights which are included in the enlarged 
definition of “permanent alienation” as given in 
the Punjab Alienation of Land Act, nor to leases 
or alienation of, or charges on, produce of land. 
The effect of these provisions in the Government of 
India Act therefore is that on and after 1st April 
1937, a person belonging to a notified agricultural 
tribe, is free to exchange gift, or bequeath agricul- 
tural land or grant occupancy rights in it to a per- 
son who does not belong to any of the agricultural 
tribes in the same group. Further, even with regard 
to sales and mortgages the provisions of the Aliena- 
tion Of Land Act, which are preserved by sub*s. (2) 
of S. 298, must now be restricted only to agriohl- 
tural land , as used in its ordinary sense (i. e. land 
which is used fob purposes of agricuitui^e or puiepo- 
ses subservient to agrioultural)and not ih the 
ded meaning given to St in B. 2 {S)-of the^cl» ; J?he 
Government of India Act does not contiiin iw defi- 
' iMm • ef “agricuUuifal;;^lahd;*’ ■ deihi- 
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Mr. Meiir Chand Mahajan, the learned counsel 
for the appellants, in the cl borate arguments which 
he addressed to us could not put forward any cogent 
reason in support of his contention. All that be 
urged was that it could not have been the intention 
of Parliament to keep intact laws like the Punjab 
Alienation of Xiand Act with regard to two forms of 
alienations only and to repeal them as regards 
others. He maintained that no reason existed for 
this distinction and suggested that the omission of 
‘exchange, gift, will or lease» in sub-s. (1) of S. 298, 
(government of India Act, was probably an over- 
sight; it is a casus omissus, which should be sup- 
plied by the Courts taking the words ‘sale dr 
mortgage^ in sub*s. (2) to be illustrative and not 
exhaustive. This is an argument which I am wholly 
unable to accept. In the first place, there is no rea- 
son to suppose that Parliament was unmindful of 
the fact that the Indian Laws (like the Punjab 
Land Alienation Act) which ofiended against the 
general rule which was being laid down in sub- 
s. (1) of S. 298, contained provisions prohibiting 
or restricting alienations other than sales or mort- 
gages. Therefore, if these two forms of alienations 
alone were specifically mentioned in the saving 
clause, the others must be taken to have been ex- 
cluded. The rule of construction applicable to such 
matters is expressed in the maxim cxpressum faeit 
cassare taciturn (what is expressed makes what is 
not expressed to cease). Secondly, as pointed out by 
Lord Halsbury L. C. in his speech in the House of 
Lords in the well-known case in (1891) A.O, 631,11 
at p. 549 it is not “competent to any Court to pro- 
ceed upon the assumption that the Legislature has 
made a mistake. Whatever the real fact may be, I 
p-, think a Court of law is bound to proceed upon the 
assumption that the L^islature is an ideal person 
that does not make mistakes. It must be assumed 
that it has intended what it has said, and X think 
any other view of the mode in which one must 
approach the interpretation of a statute, would give 
authority for an interpretation o! the language of an 
Act of Parliament, which would be attended with 
the most serious consequences.” As to casus omis- 
sus, the rule of construction of statutes is thus sum- 
marized by Craies in his Statute Law (8rd Hdn.) 
page 69 ; 

“The Judges may not wrest the language of Par- 
iliamenteven to avoid an obvious mischief. When 
an Act contains special saving of another Act, and 
omits all allusion to a third Act in pari materia, it 
is safer to presume that the omission is deliberate 
r , than that it is due to forgetfulness or made j^r 
i ® inouriam (through want of care). Even if the omis- 
sion flows from forgetfulness, those who claim the 
benefit of the Act, the reservation of which is 
omitted, cannot succeed* (XS87) 36'Oh.D. 576,1^ at 
p. 582i The authorities on this subject are numer- 
ous and unanimous. Kb case c^n be found to autho- 
rise any' Court iio alter a word so as to produce a 
cams rnnism, said Lord Halsbury in (1888) 18 
i.C. 596, IS at p. 602. In 6 Moo. P.C. 1,14 at p. 9 the 


li. (1891) 1891 A.0.5S1; 61 L.;r.Q3.26S; 65 L.T. 
621: 55 J.P. 805,; Commissioners loir Special 
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li, (1887) 36 0h. . D. 378^: 87 J. Oh. ^ ; 67 
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697 : 37 W* B. 449 : 6 Asp. M. C* 838, Mer^y 
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:!^^4#lor4,v. Sposmer* , , ' • 


Judicial Committee said: “We cannot sldtheLegis-[ ^ 
lature’s defective phrasing of an Act,w© cannot addj 
and mend, and, by constraction, make up defickn-j 
cies which are left there; in other words, the. 
language of Acts of i®arliament, imd more especially, 
of modern Actn, roust neither be extended bcyond[ 
its ^ natural and proprr iiroits, in order to supply, 
omissions or defect, i, nor strained to luect the Justice; 
of an individual ea::e.” Evon if it be tysuinedjthero.; 
fore, that ibis is & casus “it i.^‘fDr othenV 

than the Courts to remedy the defect:” A!i«’ 
1067.15 at p. 1076. 

Mr. Mehr Chand Mahajan also referred to S. 293, 
Covornraent of India Act. But that section has no 
bearing whatever on the fsoint before U 3 . The Gov- 
ernment of India Act had re- constituted under diff- 
erent names the governments and authorities in 
India and had prescribed the distribution of execu- 
tive and legislative powers between the Central / 
Authority (Federation) and the Provinces. In order 
to adapt the existing laws to the provisions of the 
Act, it had become necessary to revise, alter and 
amend the phraseology of several provisions of the 
laws in force in British India or parts of British 
India. Instead of having these adaptations, altern- 
tions and amendments made by the Indian or Pro- 
vincial Legislatures in the ordinary way, Parliament 
adopted the much simpler course of empowering 
His Majesty to promulgate an order la oouncil em- 
bodying the necessary adaptatiema and modifica- 
tions, Under the powers so given, His Majcity issued! 
the Government of India (Adaptation o! Laws) Order,; 
1937, and the schedules attached to this order con-! 
tain the amendments made in numerous Indian; 
Acts so as to bring them in conformity with the; 
Government of India Act. Neither S. 293, nor thei g 
Order in Council, contains anything which keepsj 
alive these parts of the Punjab Alienation of Landi 
Act, which ollend against the general rule laid down! 
in sub-e. (1) of 8. 298, and which are not expressly 
saved by sub-a. (2) of that section. It follows, there- 
fore, that only those parts of the Punjab Alienation 
of Land Act are now in force in the Punjab, which 
relate to sales and mortgages of agricultural land 
and the remaining provisions of that Act prohibiting' 
or restricting other forms of alienations, being! 
repugnant to aub-s. (1) of 8. 298, Government of| 
India Act, 1935 and not being within the axceptlani 
contained in sub-s. (2) of that section, arc no longerj 
law after 1st April 1907. As stated above, the ex-* 
change of occupancy rights in question by Taryam 
and Nizam in favour of the rcapondenta was made 
on 1st June 1937, and it must, therefore, be held 
that it is not invalid and must be given effect to. ^ 

Before concluding, I think it neoeamry to refer to 
A,I.B. (1941) Lah- 27,1® deeided by Skemp J.sitUng 
in Single Beach, though no reference was made to 
it by either ooanael in the t^urse of the argument 
before us. In that case, the learned Judge came to 
the contrary conclusion, and in doing so he relied 
mainly upon a passage in the report of the 
Select Oommilt^“ of the two Houses of Faflla* 
laent OS showing that “Parliaaieut had no ohjee- 
lion to maintaining the ‘general prinalple* of the 
Panjab Alienation of Land Aot.“ This Oomiinifetee 
consisting of 16, members of the Loida. 

and 16 of the Erne of Oommons had leimap^iiit- 

16. (’88) 90 A. 1. a. 1933 P.O. 68.j"'ii4f 1,0. 7''r84 

AU. 1067 ! 60 I. A. 18 (P. 0.), a&WMrtj Go»U ▼. 

(MSoiti ZiigoMftion of Beluni Im. «lo, Qo. 

1 ®. (>«) at A.IJI. 19« J m I.O. M8 ; 42 
P. Xi. B. 628, Dtpat, O0ttailM4<»tt, Amritau t. 
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ed in 1933 to consider the “ Future Governinerrt of 
® India and, in particular to examine and report upon 
the proposals contained in Command Paper 4268** 
(commonly known as the White Paper), The Com- 
mittee submitted its report in 1934 and it was some 
time later that a Bill was introduced in Parliament, 
which ultimately became the Government of India 
Act, 193o, This report is, no doubt, a document of 
great historical interest, but if I may say so with 
the utmost respect, it is not correct to assume that 
ail that was said in the report represented the will 
of the Parliament as a whole. Further, it is well- 
settled that the proceedings or reports of such Com- 
mittee cannot be referred to interpret the plain 
words of a statute. “It is unquestionably a rule,’* 
says Maxwell in his Interpretation of Statutes (Edn. 8, 
p.25) ; “that what may be called the parliamentary 
history of an enactment is not admissible to explain 
its meaning. Its language can be regarded only as the 
language of the three estates of the realm, and the 
meaning attached to it by its framers or individual 
members of one of those estates cannot control the 
construction of it. Indeed the inference to be 
drawn from comparing the language of the Act with 
the declared intention of its framers would be that 
the difference between the two was not accidental 
but intentional.** 

For a recent instance of the application of this 
rule, reference may be made to 1935 A.O. 44517 
where their Lordships of the Privy Council held 
that the report of a Royal Commission (on a con- 
sideration of which a measure was introduced in 
Parliament which ultimately became law) was in- 
admissible to show the intention of the Act. The 
learned Judge in A.I.R. 1941 Lah. 2716 further 
observed that as sales and mortgages were the “main 
^ features of the Punjab Alienation of Land Act** and 
as they had been specifically exempted from the 
general declaration contained in sub-a.(l),S. 298 “all 
the provisions of the Punjab Act must be deemed to 
be in full force.** With great respect, again, I ven- 
ture to say, that this conclusion cannot follow from 


A. I. B. (29) 19^2 Lahore 2S2 0 

Dalip Singh and Sale JJ. 

Firm Shaw Hari Dial and Sons, Madras 
through H, E, Bagdy — Appellant 

V. 

Sohna Mai Beli Earn through Arjan 
Das — Eespondents. 

Letters Patent Appeal No. 68 of 1941, Decided on 
24th March 1942, from judgment of Monroe J., in 
F. A. 0. No. 158 of 1940, D/- 30th January 1941. 

Civil P. C. (1908), S. 20 — Contract of pur- 
chase of goods — Owner consignor and consignee 
— Consignment at owner's risk — Place of deli- 
very is to which goods are sent. 

Where the goods are sent by the railway and the f 
owner of the goods is the consignor and the con- 
signee both and the goods are sent at owner's risk, 
the place of delivery shall be place to which the 
goods are sent. ‘ [P 252 0 2] 

P, C. 

(*40) bhitaley, S. 20, N. 18, Pt. 6. 

(*41) Mulla, Page 120, Pt. (e), 

Darhari Lai Khanna — for Appellant. 

tT. Xr. Kapur for J. Aggarwal — 

for Respondents, 

DALIP SINGH J. — The only point arising in 
this appeal now when it has come back from the 
Full Bench* on the decision of the preliminary ques- 
tion is whether the Court at Akalgarh, Gujranwala 
District, had jurisdiction to entertain the suit or 
whether the trial Court was right in returning the 
plaint to the plaintifE for presentation to the proper ^ 
Court. This was a contract re: purchase of certain 
goods. Hence to decide the above question three 
points arose ; one was the place of the contract ; 
second was the question of delivery of the goods ; 
and the third was the question of payment of the 


the premises. On the other hand, as I have shown 
above, the correct construction is such circum- 
stances is that by limiting the exemption in sub- 
section (2) to two specific forma of alienation the 
Legislature must be taken to have excluded the 
other forms from it, For all these reasons, the 
decision in A.X.B. 1941 Lah. 2716 cannot be accept- 
ed as correct, 

I may also mention, that the conclusion at which 
we have reached is in accord with the opinion ex- 
pressed by Dalip Singh J. while delivering the main 
5 judgment of the Full Bench in AJ,R. 1941 Lah. 
18216 at p. ,186. The learned Judge after an exa- 
mination of the relevant provisions of the Govern- 
ment of India Act, held that the “saving clause 
(sub-s* (2) of s. 298) can only save sales and mort- 
gages and nothing else in the impugned Act.** The 
other members of the Bench, however, preferred 
3Sot to express any opinion as this particular ques- 
tion was not directly involved in the case before 
them. I agree with my learned brother that all 
these appeals fail and must be dismissed with costs. 
I also agree that certificate under S. 205, Govern- 
ment of India Act,, be, granted to the appellants. , 

> V ; » : Appe als ~ 

IT. (1935) 1935 A.0.v44fi* Assam Railways and 
Trdling C5o. Ltd. V, 0;1 

195 T.a* W 5 


goods. The learned trial Court decided all three 
points in favour of the defendants and hence re- 
turned the plaint. On appeal the learned Judge in 
Single Bench held the first point in favour of the 
defendants agreeing with the trial Court. No more 
need be said about this point. As regards delivery, 
the learned Judge in Single Bench came to no find- 
ing at all. I find, however, that the goods were sent 
by the railway, the consignor and the consignee 
were both the plaintiff and the goods were' sent at 
owner’s risk. Apart, therefore, from the oral evi- 
dence of Barkat Bam, which was accepted, on the ^ 
question of the location of the contract, that oral 
evidence is confirmed by the plaintiff’s own state- 
ment as well as by Barkat Barn’s statement that 
the railway receipts were so sent. This clearly 
shows that delivery was to be made at Madras. 

As regards the third point, the question is where 
were payments to be made. The learned Judge in 
Single Bench merely referred to certain circum- 
stances without discussing the oral evidence on the 
subject and was in error in stating that it was not 
suggests that there was any express agreement lor 
payment in Madras. As a matter, of faict, this was 
pleaded and there is the oral evidence both 
Barkat Ham and Bagdy thsit payments were , to be 
made in Madras. It is difficult to see why thq ; ^ 

deuce of Barkat Bam should be ace^tCd sdn the 
subject ol the location of the contlract aihdTthe place 
-':M -blit should of 
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^ the place of the payment. I see no reason either 
intrinsic or extrinsic why this should be so. I 
would, therefore, accept this appeal and restore the 
order of the trial Court returning the plaint to the 
plaintifi for presentation to the proper Court. The 
defendant.appellants are entitled to their costs 
throughout. 

SALE J. — I agree. 

, Appeal accepted. 
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Blacker ahd Bhide JJ. 

IBlhOti Lcbl Ghci7id dnd others — PeiitioHers 

V. 

Eonperor. 

Criminal Misc. Nos. 139, 151 and 177 of 19l2, 
b Decided on 2Srd June 1942, from reference made 
by Bhide J., D/- 1st May 1942, 

• (a) Penal Code {I860), S. 384 ^ Creditor 
filing false complaints against debtor with 
object of realising his debts— No offence of 
extortion is committed. 

No doubt institution of false oriminal complaints 
would amount to putting a person in fear of injury 
within the meaning of S. 384, but if the object is 
merely to realise debts which were admittedly due, 
the second ingredient of the ofience, namely, “dis- 
honesty” is not established and the act does not 
amount to extortion. [P 254 0 1] 

Penal Code — 

(’36) Eatanlal, Page 937 Ft. 10. 

(*36) Gour, Page 1294 Para. 4504. 

g (b) Interpretation of Statutes— -Two meanings 
possible — Penal provisions must be construed 
favourably to the subject. 

It is one of the canons of the construction of a 
penal statute that where two meanings are possible, 
that which is more favourable to the subject is to 
fee taken. [P 254 C 1] 

Sardar Gopal Singh — for Petitionors- 
Basant Krishent Assistant to Adoocate*GBneral 
— for Respondents. 

ORDER OEBEPERENOE 
BEIDB J.— Criminal Miscellaneous Nos. 139. 
151 and 177 df 1942 are connected and will be dis- 
posed of together. The petitioners are being prose- 
cuted under S. 384 read with S. 189 and S. 511, 
Penal Code, the charges being extortion, abetment 
of extortion, or attempt to extort. The cases have 
^ been pending in the Mianwali District. The peti- 
^ tioners have applied for the transfer of the cases and 
have also prayed for the proceedings being gnashed 
under S. 561A, Oriminal 0., on the ground that 
even on the facts alleged fey the prc^eoutlon no case 
under S. 384, Penal Code, is disclosed* The latter 
point has been argued at some length and after con- 
sidering the matter it seems to me that there is 
foree in the contention of the petitioners. «But as 
the matter is not covered fey any direct authority 
and is not free from difficulty, I consider it desir- 
able that these rnses should be placed before a 
Division Bentdi, The charges against the petitioners 
are that they caused false erlmihal complaints to be 
instituted against oertein debtors in order to-^bring 
pressure on them to pay their debts* It is not 
alleged that the petitioners ^re, trying to obto 
more money than was due to them, butihepros^u- 
;moa alleges that they were attempting to realise 
'their money 'by'’ unlawful' methods. ‘ and 'theimfore 
; ' Ws' came within the purview of, S* 384, Bwl 


Code, The learned counsel lor the petUioners has ^ 
urged that the facts allej^ed do not coiistitute any 
odence under S. .384, Pena! Code, beeaase there was 
no ‘dishonest’ intention. “Extortion” is daBnedI in 
S. 3S3, Penal Code, as follows ; 

‘‘Whoever Intenlioriaiiy puts ary percon in tor 
of any injury to that or to any other, and 

thereby dlnboueflly induces the person ro put in 
fear to deliver to any person any property or valu- 
able security or anything alined or setJed wlneh 
may be converted Into a valuable ^leeurlty, etmtmits 
‘extortion’.” 

It is not disputed that inatitntSonollaIcccrinuna! 
complaints would amount to jrdtihvj a p&*rr'jnin fear 
of injury within the meaning of the leetkm, but it 
is __ contended that m the present the object 
being merely to realise debts which were adtiiiitio.'1!y 
due, the second ingredient of the o0ence, namctiy, ^ 
“dishonesty,” is not established. The word “dis- ^ 
honestly” is defined in S. 24, Penal Code as follows : 

“Whoever drjcs anytbiiig with the intention of 
causing wrongful gain to one parson or jyrQugful 
loss to another person, is said to do that thing 
‘dishonestly*.” 

“Wrongful gain” and “wrongful loss** are dcEned 
in Section 23 ; 

“ ‘Wrongful gain’ is gain by unlawful means of 
property to which the percion gaining is not legally 
entitled.” 

In the present cases, according to the prosecuiian 
the petitioners tried to obtain “wrongful gain” in- 
asmuch as they wanted to realiase their debts by 
instituting false criminal coui plaints. The institu- 
tion of false criminal complaints would no doubt 
come under the category of unlawful means but it 
seems doubtful whether the other part of the dc0ni- f 
tion of “wrongful gain” can be said to be applicable 
to the facts of the present cases as the petitioners 
were legally entitled to realize the debts, The learn- 
ed coimsel for the Crown urged that although debts 
may have been duo^the petitioners were not entitled 
to any particular money Ijing with the dobtors and 
their only remedy to realize the debts was by imti- 
tuting civil suits. No authority directly in point was 
cited blit It seems to mo th^ the petitioners can 
hardly be said to have committed or attempted to 
commit “extortion” within the definition of the 
term in S, 383, Penal Code. The real oflencc of the 
petitioners would, I think, fall under S. 2U, Penal 
Code, (read with Bs. 109 and 511, Penal Code), but 
cognizance of such an ofence could not be taken 
except on the complaint of the Courl concerned 
under S, 195, Crimiuai F» 0, It seems useless in ^ 
the clrcumBtamies to allow the proceedings to go on 
until it is decided whether B. 3B4, Penal Code, can 
fee said to fee at all applicable to the circumstances 
of these cases. X accordingly suggest that these ap- 
pliostioas may be placed before a Division Bench 
. with the permission ol the Hon’fele Chief Justice* 

OE 0 EE OF mmsion bench ^ ^ 

BLACKER Jf. — The question which has been 
referred to this Bench is whether in these three 
coses on the facts alleged pritno facie ofienesi under 
08, 384/511/109* Penal have boin nmdt out. 
For this purpoie It must naturally he aainmed that 
the prosecution will iueceed in eslahllidiin|th#lttttli 
ol the alligallons in the reports suhiilttdi with' tha 
three charge sheets. In one case, IMi 'l,n which it is 
'alli^ed 'ths^ a false complaint mm fey' the 
'at^used under 0* 498, Penal Oeii, again'sl Haau son ' 

' of l^aman, there appears Id', w to he' no difficulty 
' In 'the '^neiilto« ' II Is staled that Zmm *» ' 

debt had hmu caneiill^ fey the Debt Omi'ClIli^oh 
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Board, and if this is true, it was no longer legally 
due. It will, of course, be a matter for inference 
from the proved facts whether the intention was to 
induce the delivery of any property, but the natural 
presumption is that the “debt** would be discharged 
by the delivery of money or some other property. 
As in this case the accused were not “legally enti- 
tled” to get such property, there would prima facie 
be a dishonest intention within the meaning of the 
section, though the appropriate section would seem 
to be 385 rather than 384/109. Keferenee is made 
in this charge sheet to another complaint under 
S. 380, Penal Code, against the same Nazu. The 
facts are not quite clear, but if that was also a false 
complaint made with the same intention and the 
debt had already been cancelled, another prima 
facie ofEence of attempted extortion would appear 
to be made out. 

In the cases to which the other two charge sheets 
refer the question is not so easy to answer. The 
answer depends on the correct construction of the 
words “legally entitled** in S, 23, Penal Code. A 
possible' construction of the phrase “property to 
which a person is legally entitled** is that it means 
property of which the legal title of ownership vests 
in that person at the material time. For instance 
if I have Bs. 100 on me - which I have acquired 
lawfully, that is property of which I am at the time 
the possessor of the legal title, even though I may 
owe that very sum to my creditor. Conversely it is 
not property to which any legal title vests in him. 
If this is the correct construction, it would be no 
answer for the accused in these cases to say that 
they were not seeking to get any specific piece of 
property, but merely to get their debts settled. It 
Is, as I have said above, the natural presumption 
that the debt would be settled by the delivery of 
some property and perforce until that property was 
delivered to my creditor the legal title to it would 
continue to vest in me. Another construction how- 
ever is clearly possible, and I think it is probably 
the more natural construction. It is that the words 
are used in their more ordinary meaning as re- 
ferring to property which the person is entitled to 
get, or to retain as the case may be. For instance a 
legatee is “legally entitled’* to get his legacy, and 
an executor is not “legally entitled” to keep it. 
Similarly, a creditor and in particular, a decree- 
holder, is legally entitled to the amount of the debt, 
or the decretal amount, and the debtor is not legally 
'entitled to withhold it. Not only does this seem to 
me to be a more natural interpretation, but it is one 
of the canons of the construction of a penal statute 
|that where two meanings are possible, that which 
\h more favourable to the subject is to be taken. In 
jthis view of the case the inducement to deliver pro- 
perty would not be with the intention of causing 
wro5Qgful gain or wrongful loss and would therefore 
not be dishonest within the meaning of S. 383, 
Penal Code,.readtiwith Ss. 24 and 23. 

In my judgment, therefore, the answer with res- 
pect to these other two cases must be that just as it 
is not an ofiehce to deceive a person simpiiciter, sp 
it is no oSence Iq put a person in fear of an injury, 
unless it is done with a criminal intention. As such 
an intention is ah^t in these two bases there is no 
act faffing within of extortion, ox 

wempted extortion*" % not think this Benph is 
to express aprqphkon whether there is 
■ launder eitherj*i“ 



f qhei pqdej, or under - ' 
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Tek Chand and Beckett JJ. 

Kalian Dass — Decree-holder — A'ppella'nt 


Mirza Jaffar Beg and others — 
Judgment -debtors — Bespondents. 

Exn. First Appeal No, 93 of 1941, Decided on 10th 
March 1942, from order of Senior Sub- Judge, 
Multan, D/- 13th March 1941. 

Pqnjab Relief of Indebtedness Act (7 lof 1934, 
as amended in 1940), S. 30 (1)— ‘'Suits brought 
after commencement of this Act** — This Act 
means Act of 1934 and not amending Act of 
1940 — Suit iu 1936 in respect of debt of 1923 
decreed — S. 30 (1) applies and application 
under S. 30 (3) is competent. 

Sub-section (1) of S. 30 as amended in 1940 is 
now a part of the Relief of Indebtedness Act and the 
effect of its incorporation in the Act is that the 
words “commencement of this Act” mean com- 
mencement of the Act of 1934. It cannot possibly 
mean the commencement of the amending Act. 
This interpretation no doubt affects decrees passed 
in suits instituted between 8th April 1935 (when 
the original Act came into force) and 5th October 
1940 ; but the amending Act is professedly retros- 
pective and the Legislature clearly intended a revi- 
sion of pre-existing decrees which had been passed 
in respect of debts (as defined in the Act) advanced 
before 8th April 1935 but which had not been com- 
pletely executed before the coming into operation of 
the amending Act. Therefore where a debt in res- , 
pect of which a decree has been passed had been 
advanced in 1923 and the suit had been brought in 
1936, the debt is covered by sub-s. (1) of S. 30 as 
amended and the judgment-debtor is entitled to file 
an application under S. 30 (3). [P 255 C 1] 

Q. C. Mital — for Appellant, 

TEK CHAND J. — On 14th February 1936 
the appellant instituted a suit against the respon- 
dents for recovery of a certain sum of money due on 
foot of a mortgage, which had been effected on I5th 
February 1923, A preliminary decree in terms of 
O. 34, R. 4, Civil P. G., was passed on 15th Febru- 
ary 1938 and it was made final on 17th August 
1938. In execution of the decree, the mortgaged 
property was sold but the sale proceeds were found 
to be insufficient to discharge the decree* The de- 
cree-holder thereupon applied under 0. 34, R. 6, j 
Civil P. G,, for a personal decree for the balance 
against the respondents and on 3rd October 1940 a 
personal decree was passed. 

Two days later, on 5th October 1940, (Punjab) 
Act, 12 of 1940 came into force, whereby S. 80, Pun- 
jab Relief of Indebtedness 1934» was amended. 
On 9th December 1940 the judgment- debtors made 
an application under sub-s. (3) of S. 30 (as amen- 
ded), pointing out that the decree of Brd October 
1940 contravened sub-s, (1) of the section (as amen- 
ded), the amount o! the depree was more than 
twice the amount of the sum wMch had been actu- 
ally advanced in respect of the debt, and pray! 
that the decree be asid,e, transaoUbn re-hpeh 
a|id the decree be brought in con“ 
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^ having been instituted in Pebruary 1936 and Act 12 
of 1940 having come into force on 5tb October 1940 
the pr^ent case is not governed by the amended 
sub-s, (1) of S. 30, as it applies to ‘‘suits brought 
after the commencement of this Act in respect of a 
A * commencement of the 

^t. This contention is based on a misreading of 
the section and is clearly erroneous. Section 14 of 
Act 12 of 1940 repealed sub-s. (1) of S. 30, as origi- 
nally enacted in 1934, and for it substituted the 
following ; 

“(1) In any suit brought after the commencement 
of this Act in respect of a debt as defined in B. 7 
advanced before the commencement of this Act, no 
Court shall pass or eaieeute a decree or give efieot to 
an award in respect of such debt for a larger sum 
than twice the amount of the sum found by the 
Court to have been actually advanced, less any 
0 amount already received by a creditor In excess of 
the amount due to him under cl. (e) of sub*s, (2) of 
S. 3, Usurious Loans Act, 1918.** 

This sub-section is now a part of the Belief of In- 

I debtedness Act and the efifect of its incorporation in 
the Act is that the words “commencement of this Act** 
mean commencement of the Act of 1934. It is quite 
clear from the context that it cannot possibly mean 
the commencement of the amending Act. This in- 
ierpretation no doubt afiects decrees passed in suits 
instituted between 8th April 193S (when the origi- 
nal Act came into force) and 6th October 1940; but 
the amending Act is professedly retrospective and 
[the Legislature clearly intended a revision of pre- 
existing decrees which had been passed in respect 
of debts (as defined in the Act) advanced before 8th 
April 1936 but which had not been completely exe- 
^ outed before the coming into operation of the ainen- 
^ding Act. 

The debt in respect of which the decree in this 
case was passed had been advanced in 1923 and the 
suit had been brought on 14th Pebruary 1938, It is 
therefore covered by sub-s. (1) of S. 30, as amended 
and under the law as it now stands the decree- 
holder is not entitled to execute it for more than 
twice the amount of the sum originally advanced, 
less any amount already received by him in excess 
of the amount due to him under cl* (e), sub-s. (2), 
E* B, Usurious Loans Act, 1918, Under the amended 
,suh-s, (3) of S. 30 the judgment-debtors were entitled 
to apply to the Court within six months from the 
date on which the amending Act came into force, 
i, e,, 6th October 1940, to have the decree set aside, 

. the transaction reopened and such orders passed as 
may be in conformity with the provisions of sub- 
^ s. (1), The application of 19 th . December 1940 is* 
therefore, competent. The appeal fails and is dis- 
missed. There will be nu order as to costs, as the 
respondents did not appear. 

K.S./B.K. Appeal dtsmisdsd* 
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ArjcMi Sinth another Convicts 
, dpp^lanis 

' ' ' , . . , ^ ■ V. , ' 

; - iSmferar. • 

'n wTninnl AppesI l^o« ■ B$cS6*d on 

S7th Notraiber IMl, fe6«a oW« of A4^. Section. 
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coarse of nature** in third clause of S. 300 — ^ 
Applicability — Person knowingly causing in|u* 
ries more likely to cause death than not in ordi- 
nary way — . Offence falls either under second 
or third clause of S* 300 — Person dying of 
“merciless beating** — Offence is murder. 

It is incorrect to iiay that the words “aufilelent In 
the ordinary course of the natura** In the tinrd 
danse of S. 300 can only be applied when death 
must be an almost certain rcsr,U, If a person know- 
ingly causes Injuries which arc more likely to cause 
death than not in the ordinary way, his chonee falls 
under either the second or third clause ul B. 300, 
When a person dies as a result of whit 1 b u;mally 
called a “merciless beating** the offonee U one of 
murder. [P 266 C 1] 

Penal Code -- 

(’36) Kutanlal. Page 716 Pt, 1* # 

(*36) Goar, Page 986 Pt. 3. 

J, G, Sethi — for Appellants. 

A, G, Maurice for Ai-i^ocate^Omeral — 

for the Crown, 

BECKETT J.— Arjan Singh and Bishau Singh 
have been found guilty of culpable homicide in res- 
pect of the death of Kapur Singh at the village of 
Maddoke in the Feroxepore District on 7 th October 
1939 and have been Bcnteneed to transportation for 
life. According to the prosecution, there was pre- 
vious enmity between Kapur Singh and Bishan 
Singh, Bishan Singh had killed an uncle of Kapur 
Singh some years before and more recently Kapur 
Singh had attacked Bisban Bingh, but had escaped 
punishment. Atjan Singh is a brother of Bisban 
Singh* On the morning of the occurrence Kapur 
Singh had gone out at about day-break or soon after g 
to cut charri in his field. The accused, who were in 
an adjoining charri field, came up armed with 
hatchets and beat him to death using the blunt side 
of the hatchets. The medical evidence shows that 
Kapur Singh had no less than 27 contused wounds 
on the head and other parts of the body, six bones 
being broken In his legs and arms on both aides* 

Kapur Singh lived for a short time afterwards 
and was able to make a report to the ^Uoe; In 
which both Bishan Singh and Arjan Singh are 
named as his assailants. He was then taken to hos- 
pital, but died immediately afterwards, at about 
noon the same day. Besides the statement of the 
deceased himself, we have the evidence of three eye- 
witnesses* Bur Singh might have a reason for de- 
posing falsely against Bishan Bingh but the same 
cannot be said about the other two witnesses, Banll 
and Dewana, They are owners of fields In the vici- 
nity, who would have a reason for being near the 
scene of the occurrence and there are no discrepan- 
cies of any importance in their account of what 
took place*. The main argument for the defence Ig 
that there may always be a tendency to impUcate 
two brothers oven though one of them may he 
guilty; but none of the withswes had any reason for 
deposing falsely fN^ainst Arjan iingh and the 
ries afiord some Indicatloa that there were two m 
sailants* There mu he no doubt that both ib» 
cased have heim properly convicted and their 
appeals must 1^ dismissed. 

, There Isa ptltlon lor revision asklM that Ih# 

‘ accused.fhoull .be Immd guilty of the w .effimSb of 
murder, Thifi Is consIdiraMe force In Ihliplltidn.' 

< The medical 'cvidenoa indicates lhal‘'Ka|mr Bluth 
had a ohance of surrlv Ing his in|uiie 0 » tdihough he - 
mM mm likely than not .to msuit of them* 
in ,u»def the oharge the learned ' 

- hm held IMI the words 
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f, in the ordinary eoarse of nature’ in cl. 8 of S. 300, 

** Penal Code, can only be applied when death must 
be an almost certain result. In our opinion this is 
a legal error. If a person knowingly causes injuries 
which are more likely to cause death than not in 
the ordinary way, his ofience falls under either 
cl. (2) or cl. (3) of S. 300, In fact, the learned Sea- 
sons Judge has himself remarked that the injuries 
were likely to cause death, and he appears to have 
overlooked clause (2) of the section, in which these 
very words are used. The question is one which 
comes up in a large number of cases and it seems 
necessary to affirm the principle that when a per- 
son dies as a result of what is usually called a 
“merciless beating” the ofience is one of murder. 
The point is of importance, since there may be a 
tendency for persons taking revenge on their ene- 
mies to cause death by means of a number of blows, 

0 none of which would be sufficient to cause death 
alone, in the hope of avoiding the full legal conse- 
quences of their act. In the present case, however, 
there have been a number of unfortunate delays, 
which were possibly unavoidable, but which had 
the effect of delaying the proceedings for more than 
two years. In these circumstances we do not think 
that it would be possible to alter the sentence now 
and this makes it unnecessary to interfere in revi- 
sion. The petition is accordingly dismissed. 

G.K./B.K. Petition dis(niis&ed, 
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Young 0. J. and Sale J. 

Kehr Singh — Accused — Petitioner 

V. 

Mi. Kirpal Kaur — Complainant — 

BespondenL 

Criminal Bevn. Petn. No. 715 of 1941, Decided 
on 24th April 1942, for revision of order of Sess. 
Judge, liudhiana, D/- 3rd April 1941. 

(a) Criminal P. C. (1898), S. 156 (3) — S. 156 
(3) applies only to stage before issue of process. 

Section 156 (3) applies only to the stage before 
the issue of process and cannot apply to a case in 
which the Magistrate has already issued process 
and summoned the accused ; this is obvious from a 
consideration of S. 166 itself and the reference in 
S, 156 (8) to a Magistrate empowered under S. 190 
which deals with the initiation of proceedings 
- alone : (»40) 27 A. I. B. 1940 Sind 215, BeL on. 

^ [P 256 C 2 ; P 257 G 1] 

Cr P C ■ 

(»41) Chitaley, S. 156 N. 6 ; S. 202 N. 18 Pt, 4, 

(*41) Mitra, Page 471 N. 487. 

(b) Criminal P. C. (1898), S. 344, Ch. 21 and 

156 (3) — Scope of S. 344 explalned-^Frocess 

Issued — Magistrate must in warrant case pro- 
ceed in accordance with Ch. 21— -Order directing 
investigation under S- 156 (3) and adjourning 
hearing sine die is illegal. 

After the Issue of process the Magistrate must in 
a warrant case proceed in accordance with Oh. 21 of 
8^252 and the following sections which are manda- 
tory and which provide that the Magistrate ^hall 
proceed to hear the evidence. The only provision in 
the Criminal Protiedure Coda which allows, an 
^ad|omument is, contain<^ in B« 344^ There is no 
' ib-the , Criminal , Procedure Code ■ for ad- 
Jwi^g Ihe hearing sine die; It would no doubt he 
, 344' 6 th©' M'agistrate to,vadiottrh’ the' 


inquiry to a given date for any reasonable cause ^ 
which might no doubt cover a case in which he 
considers that the complainant should be given an 
opportunity to collect evidence ; but under such 
circumstances it would be for the complainant to 
take such action and not for the Magistrate to direct 
the complainant to go to the police or to direct the 
police to start a separate investigation. An adjourn- 
ment for such a purpose should however only be 
sparingly granted, and would not affect the Magis- 
trate’s duty to proceed with the hearing according 
to law, after the adjournment. An order after the 
issue of process directing investigation under S. 156 (3) 
and adjourning the hearing sine die is therefore 
iUegal. [P 257 0 1] 

Cr. P. C.— 

(’41) Chitaley, S. 251 N. 4 ; S. 344 N. 4 Pt. 1. 

(’41) Mitra, Page 903 N. 821 ; Page 1139 N. 987. . 

Jt. (?. Sethi — for Petitioner. ^ 

Ajit Bam — for Bespondent. 

YOUNG C. J. — A complaint was made under 
Ss. 420, 409 and 467, Penal Code, against Kehr 
Singh by his brother’s widow. The learned Magis- 
trate before whom the case came up for hearing 
thinking that a case had been made out only under 
S. 403 sent it to a second class Magistrate for dis- 
posal, The second class Magistrate issued process 
and summoned the accused. Subsequently on revi- 
sion the District Magistrate directed that the case 
should be heard by a first class Magistrate. The 
First Class Magistrate dispensed with the attend- 
ance of the accused on 9th September 1940. There- 
after there were about nine hearings in which 
evidence was taken on behalf of the complainant 
in the presence of counsel for the accused. On 30th g 
January 1941 an application was made to the learn- 
ed Magistrate by the complainant stating that it 
was a complicated case and she requested the Magis- 
trate to refer the case to the police for investigation. 
The Magistrate without notice to the accused and 
ex parte passed the following order on 11th February 
1941 : 

“It is revealed that the evidence in these com- 
plaints would be cumbersome, lengthy For a 

proper collection of all necessary evidence a thorough 
investigation of the case would be necessary. I there- 
fore deem it quite desirable that the case be investi- 
gated by the police under S. 156 (3), Criminal P. G. 
Will the S. P, please depute a competent officer to 
take up the investigation in this case.” 

It appears that on receipt of this order the police 
deeming it an instruction from the Magistrate regis- 
tered a case against Kehr Singh accused and pro- ^ 
ceeded to investigate. Against this order the accused 
filed an application in revision to the Sessions Judge 
who rejected it. He filed another application in revi- 
sion to this Court which was heard by a learned 
Judge in Chambers who considered the matter to be 
of sufficient importance to refer it to a Division 
Bench. It is necessary to emphasise at this stage 
that there are therefore pending against the accused 
both a part-heard enquiry under Chap, 21, Criminal 
P. 0., and also on the same facts a case which la 
apparently to be presented as a chalan. 

It appears to ns that the learned first class 
Magistrate has misdirected himself inlaw in issuing 
the order complained of., Section 166 (3), Griminal 
P. 0., obviously applies only to the stage before . the 
issue of process and cannot apply to a case bi^mich 
/^tee Magistrate has alrCaidy issued process Aiifi sum- 
mbned the A^ohsed; this is obvious frdffiiticdnsidera- 
tidh df S; 166 iWf Ahd the A 156 (3) 

' . which 
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^ |Seetion deals with the mifciatioa of proceedings 
^one. We are confirmed in this view by a Division 
?Q?A reported in A. L B. 

iy40 Smd 215.1 Again the process having been 
issue^ the Magistrate must proceed in accordance 
w^h Chap. 21, S. 252 and the following sections 
which are mandatory and which provide that the 
Magistrate shall proceed to hear the evidence, IThe 
only provision in the Criminal Procedure Code 
which allows an adjournment is contained in S. 344 
which the Magistrate has not used in the present 
case. What he seems to have done, is to have ad- 
journed the hearing sine die— a procedure for which 
there is no warrant in the Criminal Procedure Code. 
It would no doubt be open under S. 344 to the 
Magistrate to adjourn the enquiry to a given date 
for any reasonable cause which might no doubt 
jcover a case in which he considers that the com- 
iplainant should be given an opportunity to collect 
(evidence; hut under such oiroumstanees it would be 
jfor the complainant to take such action and not for 
the Magistrate to direct the complainant to go to 
the police or to direct the police to start a separate 
investigation. An adjournment for such a purpose 
should however only be sparingly granted, and 
would not afieet the Magistrate’s duty to proceed 
(with the hearing according to law, after the 
adjournment. 

Por these reasons we hold that the order of the 
Magistrate in this case directing police Investigation 
under S. 166 (3), Criminal P. C„ was without juris- 
diction and must be quashed. It will now be for the 
Magistrate to proceed with the case in accordance 
with the provisions of Chap. 21, Criminal P. C., 
and decide it as rapidly as possible, especially hav* 
^ ing regard to the fact that there have already been 
a number of hearings. The Magistrate will now 
proceed under the provisions of sub-S. (2) of S. 252 
to ascertain what remaining witnesses the com- 
plainant wishes to produce and shall summon such 
of these witnesses before him to give evidence as he 
thinks necessary. With these directions the case is 
returned to the Magistrate for procedure according 
to law. 

G.H./E.K. Order quoiked* 

1. (*40) 27 A. I. B. 1940 Sind 216 : 191 1. C. 400 ; 

42 Or.L.J. 162 : 1. D. E. 1942 Kar. 431, Shahdad 
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i. I. B. (29) 1942 Lahove 2S7 

SPECIAL BENCH 

! Seemp. Bhiob’ and Din Mohammad 33 . 
L. PuraA Ohand, Proprietor, Dalhousie 
Dairy Farm — Petitioner 

' ' ' V. ' 

Emperor, 

Civil Bef. Hb. 2 of lUU TmiM on 4th ^une 
1941, referred by Pinanoial Commissmner, Punjab, 
D/- Xlth Pebruary 1041. 

ta) Stamp Act s. 33-^DcfendantJllIag 
receipts AmdB^ A not tendered In evidence 
^ao/ioth June im Court 
“Retumwi not pwvea”-!^ 30* 

wipt A to be imponadf^ -**- Order 

Court da, Sam 



defendant to pay deficiency and penalty — On ^ 
revision Commissioner enhancing penalty — 
Matter coming before Financial Commissioner 
as Chief Controlling Revenue Authority under 
S. S6(X) of Act ““ Financial Commissioner refer- 
ring matter to High Court under S, 57 of Act- 
Impounding when takes place, estplalned — 
Receipt B held impounded and not receipt J — 
Court having become functus oHicio on 30th 
August 1938 held could not impound receipt J 
on 3fd April 1939 — Matter held could not fee 
said to have come before revenue authorities in 
performance of their functions within S. 33 
(Per Special Bench), 

In a suit the defendant had filed two receipts A 
and B. Receipt A was attached to the written state- 
ment but was not tendered or produced in evidence. 
During the trial on lOth June 1938 the Court wrote 
on receipt A an endorsement “Returned, not proved” * 
but it was not taken ofi but remained on tho re- 
cord. On 30th August 1938 the Court pronounced 
judgment and the same day directed that the re- 
ceipt A be impounded. This direction was oral and 
the Ahlmad by mistake wrote the order on the other 
receipt B for Bs. 13,500, the order being signed by 
the Sub- Judge and dated 30th August 193B. The 
following day it was sent to the Collector as provi- 
ded In S, 38 (1), Stamp Act. On 24th March the 
Collector signed an order to the efieet that as the 
right document had not been impounded by the 
Sub- Judge, no action could be taken by Coiiector 
and the receipt B was returned. On Srd April 1989 
the Sub-Judge wrote an endorgement on receipt A 
that the document was impounded, and the Collec- 
tor thereupon holding the receipt to be a convey- 
ance ordered the defendant to pay the deficiency and g 
the penalty. The defendant took the matter in revi- 
sion before the Commissioner who enhanced the 
penalty. The matter ultimately came before the 
Financial Commissioner, as Chief Controlling Re- 
venue Authority under S» 58 (1) of the Act who re- 
ferred it to the High Court under S. 57 of the Act : 

Held that (1) the “impounding” of a document 
should held to take place not when averbolorder 
was given fey the Court but when it was carried out 
that is when the document was taken into custody 
by the Court and an endorsement was made thereon. 
Consequently, although the Court intended to im- 
pound receipt A the efioefe bf the actual endorie- 
meat signed by It on receipt B was to impound 
receipt B, Therefore the receipt A was not impoun- 
ded at all; EF280 01] 

(2) When the trial finished on 30th August 1988 } 
the endorsement on reodpt A made on 8rd April 
X039 did not rectify the original error as the Court 
was clearly lunotus olfioio and therefore had no 
power to impound a document : 181 F. D, B. 1906 
(f.B.) and (W) 17 A. I. E. 1980 Bom, 892 (F.B.), 
Eel m4 959 0 2; P 260 C 1] 

{8) Only the proceedlnp^ before the civil Oourl 
o&me within S, 88 and not the subsequent prooei^^ 
lugs before the Collector, the Ctemlsiloner and the 
Chief Bevenoe Authority. Since the Court had no 
lurlsdiellcm to impound the document rec«d|i4 A the 
document could not he sNmt to the OolMor at all 
and' ther^ore the document could not In .imeh a case 
propm'ly mm either before the iMMim or the 
higher revenue authorities In the mesMisAl their 
'funettai'and ©onseqa^t^tly they wesmisf^eei^tont - 
_ to Impound iiv - ' C^- 280 C X, 2] 

. , ; {hiBumpm (1899), > 
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The words “snch case” in S. 57 (1) refer to the 
^ questioois propounded by the Financial Commis- 
sioner on which he felt doubt and not questions 
which he jSnally answered. The High Court there- 
fore on a reference under S. 57 (1) will refuse to go 
into the questions which were finally answered by 
the Financial Commissioner* [P 259 C 1] 

(c) Interpretation of statutes — Language of 
statute in ordinary meaning leading to manifest 
absurdity, hardship or injustice — Construction 
may be put which modifies meaning of words 
(Per Special Bench), 

Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to a 
manifest contradiction of the apparent purpose of 
the enactment or to some inconvenience or absur- 
dity, hardship or injustice, presumably not inten- 
h ded, a construction may be put upon it which 
modifies the meaning of the words. [P 259 0 2] 

C. P. C. — 

(’40) Chitaley, Preamble, Note 7 Pts. 2a and 8. 

(’41) Mulla, Page 2, Pts. (b) and (o). 

(d) Stamp Act (1899), S. 33 — Court ordering 
document to be returned as not proved — Docu- 
ment is no longer part of judicial record and 
cannot properly come before Court again in per- 
formance of its functions unless it is allowed to 
be tendered in evidence on review — It remains 
in Court’s custody only to be returned to party 
concerned (Per Bhide and Bin Mohammad JJ,), 

When a Court orders a document to be returned 
because it is not proved it can no longer be consi- 
dered to be part of the judicial record and cannot 
therefore properly come before the Court again in 
® the performance of its functions, unless, of course 
by any chance, the order is reviewed and the docu- 
ment is allowed to be tendered again In evidence. 
But otherwise, it would remain in the custody of 
the Court after such order only for being returned 
to the party concerned. [P 260 C 2] 


S. Mohindar Singh, that the document amounted 
to a conveyance and was under-stamped. On 10th 
June 1933 the Sub- Judge wrote on Ex. A an en- 
dorsement: “Eeturned, not proved”; but it was not 
taken off and remained on the record. On 30th 
August 1938 he pronounced judgment and the same 
day directed that the receipt Ex* A be impounded. 
This direction was oral and the Ahlmad wrote the 
order on the other receipt for Es. 13,600, Ex. B, 
the order being signed by S. Mohindar Singh and 
dated 30th August 1938. The following day it was 
sent with a vernacular robkar to the Collector, as 
provided in S. 38, sub-s. (1), Stamp Act. 

In the Collector’s office it came to light that there 
was some error. On 21st December 1938 the Stamp 
Auditor asked the Sub- Judge to say whether a 
wrong document had not been sent and the same 
day S. Mohindar Singh sent the right document to 
the Collector. On 24th March the Collector signed f 
an order to the ef ect that as the right document 
had not been impounded by the Sub- Judge, no 
action could be taken by the Collector and it was 
returned. The order impugned was then written on 
Ex. A and signed by S. Mohindar Singh. This order 
is not dated but a note attached also signed by 
S. Mohindar Singh, says “Eeturned. The document 
has now been impounded.” This is dated 3rd April 
1939, which was presumably the date on which 
the order was endorsed. The Stamp Auditor then 
reported that the document was a conveyance char- 
geable with duty of Bs. 405 and on 9th June 1939 
the Collector ordered ex parte that the deficiency 
and five times the deficiency as penalty should be 
recovered. Lala Puran Cband applied for review of 
this order. The application was dismissed. He then 
lodged a revision in the Court of the Commissioner, ^ 
Lahore Division. The Commissioner, Mr. Alan 
Mitchell, held that the document was a conveyance 
and that although the persons executing the docu- 
ment may have thought that they were keeping 
within the law, their intention was to execute a 
conveyance on a one anna stamp and he recommen- 


(7. Xf. Agarwal — for Petitioner. 

Basant Kriehant Ametant Advocate-General — 

for the Crown. 

SKEMP J. — This reference under S. 57, Stamp 
Act, has arisen in the following circumstances : 
Two adjacent houses in Dalhousie were owned by 
Mr. H. B. Eobson, who bequeathed them to his two 
daughters. In 1920 one daughter sold one property 
by a registered deed to P. Shiv Narain ; on 12th 
December 1928 the other daughter Mrs. Mclver sold 
A the other property through Mr. Thomas Beck, her 
attorney, to L. Puran Chand. This sale was oral, 
followed by delivery of possession and mutation. It 
was attested by a receipt. Ex. P-A, for Bs. 13,500. 
The receipt details the property sold and the furniture 
and gives the full and exact boundaries. It was 
afterwards registered. Another receipt forBs. 13,600 
was executed the same day, Ex. B. In 1988 the sons 
of P. Shiv Narain brought a suit against L. Puran 
Chand for possession of certain servants’ quarters. 
The plaint said that the sale to L. Puran Chand 
was oral. In his written statement L. Puran Chand 
plSJa-ded that he had bought the property defined by 
the boundaries in, thn .receipt and in a plan given to 
the defendant. The receipt was, attached to the 
written statement but. it was not tendered or pro- 
. in evidence. tTltimately the dispute was 
' ' .Mm 'by, a reference to Iha'^eiiue' records.ahd.the 
appeal the < 

the 


ded that they should be mulcted in ten times the 
deficiency. The deficiency and penalty thus proposed 
amount to more than one-third of the price of the 
property. The matter camehefore the Financial Com- 
missioner, Mr. C. C, Garbett, as Chief Controlling 
Bevenue Authority, under S. 56 (1), Stamp Act. 
Dnder S- 67 (1) he stated the following questions 
for decision by the High Court : 

1. If a civil Court, intending to impound Ex. ‘A* 
signs an endorsement of impounding on the back of 
Ex, ‘B’, can the oral direction to impound Ex, ‘A* 
be held to be a due impounding of that exhibit ? 

2. If not, can an endorsement of impounding on 
the back of document ’A* at a date when the case 
has been finished, serve to rectify the original error 
in endorsement ? 

3. If it is decided by one of the parties to a suit 

not to tender in evidence a document and if the 
Court inscribes thereon “returned” can the Cburt 
at a subsequent stage in the proceedings treat that 
document as being before it in the exercise of its 
functions, on the ground that the party to whom it, 
would have been delivered had he claimed it, hiasi 
failed to exercise hiss right of recovery ? < 

4. When such a document is brought before;1ii*iP' 
Chief Bevenue Authority in an application 

sion of an order' of a Collator, v^herebyd^' h|^#|ieen- 





PraAN Chand V. Empeeoe (SB) (Skemp J.) 

<i . Brfore stating the questions, the learned Finan- 
oial tomnnssioner took the evidence of S. Mohindar 
bingn. The main points in his evidence are that his 

mnnd beginning was to im- 

^and Ex. A, but by mistake Ex. B was sent to the 
CoUeotor. He slated that he knew Ex. A was liable 

IvFo® attention of the parties 

to the fact; they therefore tried to skirt round it 
Without a reference. Bx. A was never tendered in 
evidence. .Es. B was also liable to a penalty. He 
might have written the judgment first and the en- 
dors^ent of 30th August later. The learned Finan- 
cial Commissioner held that the document was a 
conveyance, that the Sub-Judge had given a truth, 
ful account of what had happened, and on the qiies- 
tions (1) that it has been established that a gettulne 
mistake had been committed, that it would seem 
equitable that effect should be given to the oral 
V order, but that being the Chief Bevenue Authority 
he might be biased, and he subooitted the matter to 
the High Court; (2) that when the endorsement was 
made on Ex. A on 3rd April 1939, the Sub- Judge was 
functus officio and the learned Financial Commie. 
sloner thought that the writing of the endorsement 
served no purpose; {3} the Financial Commissioner 
thought that once the order of lOfch June 1938 that 
the document should he returned was passed, the 
document was in the custody of the Court on behalf 
of the litigant and not in the exercise of its func- 
tions; (4) the Financial Commissioner who follow- 
ing a hint by the Commissioner, himself impounded 
the receipt Ex. A on 27th Ifovember 1940, held that 
“there can be no doubt but that in the ordinary 
sense of the English language the document has 
come before the said authority in the performance 
^ of his functions. But those functions should, I sug- 
gest, be limited to the determination whether the 
action taken by the lower Court was legally correct 
or not.** 

The case was argued before u» on behalf of the 
petitioner by Mr. Chiranjiva h&l Aggarwal and on 
behalf of the Crown by Mr. Basant Krishan, assis- 
tant to the Advocate General, very ably on both 
sides. A question was raised whether the revenue 
authority was competent to make the reference but 
neither party contested it; indeed Mr. Aggarwal 
argued that the whole of the ease was before us and 
desired us to give a ruling on the point whether 
Ex. A was a conveyance. Section (1) runs : 

“The Chief Controlling Revenue Authority may 
state any case referred, to it under S. 66, sub s, (2) 
or otherwise coming to its notice, and refer such 
case, with its own opinion thereon,*’ 
d In my opinion, “such ease** refers to the ques- 
tions propounded by the Financial Commissioner on 
which he felt doubt and not questions which he 
finally answered. I would, therefore, refuse to go 
into the character of Ex. A. Coming now to the 
questions, it would be dangerous to answer them in 
general terms, .as they are couched, and our answers 
" will be confined to the facts of this particular case. 

X : “Impound** is not defined in the 
Stamp Act, and we must rely on Its dictionary 
meaning. According to the Oxford Oictibnary its 
meaning includes “to take legal or formal posaession 
ofj^’ according to Welisfcer “to shut up and plaoe ha 
a pound; hence to sdae and hold in the euttody of 
the law;” according tp Whmfton’s I^w lexicon, 
place a suspected document in the custody of the 
WVHow isthls done? An order Of a Court may 
W given orally but it is always etidenced a 

' signed either the Of hy, 

" of the titer^#.anfe 

'|be SuhJndge. tisa. 





Lahore 259 

wrong receipt* In my opinion, altboagh the Sob- g 
Judge intended to impoursd Ex, A, tlie actual order 
signed by him the vVame d'ly was to impfmnd Ex. B. 

Question : — Whcm the trial finiv^bed oa SOthj 
August 10S8, an endorseuient on Ex. A executed on; 
3rd April 1939 docs not rccUfy the ori'4tn3il error as* 
the Court wan funct'an olfieio. 

Question *7; — in view of the prtivcous two answers 
this qucutimi doo-i not ari-'c. 

Thr.H I-. the onU’ q?a*stiori which luvi 
caused me d!lH3uIty. 33 ss. pcfsoa 

having by law EUthjtrsiy to receive f.viJcricc t:j im- 
pound a doeoment whsch i't produce I or Ci.nrn!,-’ hf'foro 

him in the pevfanuancv of bis funeiio'*.-? rf it ufvt 
duly atamtied. Af the Couimi^-t'o^pir poirttvihiL"! 
and as the Financia! Com toner aesvid, in 9'ieor- 
dance with iho pUiD moanioguf ti»B wunh tbediKU- 
ment Ex. A aimo before the Chief Bevenue \uthorBy 
in the excreiao of his functions. But van^ius ru!irr?s / 
were referred in the couri'fO of art.mnmnU in whujh 
a Court was held to be not acting in the exercise of 
its functions or fiiiielus oOleio, or in which a docu- 
ment has not been bedrl to be a conveyance. Th® 
rulings quoted before ua include 131 F B. 11. 1903,1 
A.I.li. 1934 laah. 637;«! A, 1. R 1937 Mad. 763,3 U 
Lab. 7454« and A. I. K. 19H0 Bom. 392 5 All tisese 
eases except A.LE. 1937 Mad. 763* were before Full 
Benches. Two of them, A.lJt. 1934 Lah. 637^ and 
13 Ltkh. 746,4 were referred by th© Chief Eevcuuft 
Authority of this province to this Court. In norm of 
these cases did the Chief itevenue Authority think 
fit to impound the documoiii. He confined himself 
to the question whether the course pursued by the 
lower authorities was correct, 

la the present case, if thi'i reading nf the seellon 
is correct, the Collector c mid have impounded the 9 
document Ex, A. But he did not do bo and scat It 
back to the Subordiaate Judge for an order im- 
pounding it. When the Financial Comm wsioner im- 
pounded the instrument, he should in accordance 
with S. 38, 8ub-8. (2), have sent it in original to the 
Collector. Instead of doin » this, he has sent H to tt» 
with these questions. If the Finamil d Commissioner 
can impound, so can the Full Bench; but this omirse 
was not followed in any of the four cases which I 
have quoted, or in Rome others which we referred 
to. Din Mohammad J. pointed out that if the B’uU 
Bench could impound the document, then it was 
open to a Bench of this Court which had sent for 
an old record and there discovered an ander-sfcatniMsd 
docuraent to impound the old daoument. This argu- 
ment is a redmiio ad abmrdum^ Maxwell on the 
Interpretation of Statutes, Chap. 9, page 292 of i. 
Edn. 8, begins : 

“Where the language of a atatute, in its ordinary 
meaning and grammatical coustruotion, leads to a 
manifest oontradioiiou of the apparent purpose of 
the enactment, or to some inconvenience or absur- 
dity, hardship or injustice, presumably not intended, 
a construction may be put upon it which madiiee 
Ih© meaning of the word©,** 

1*7*5) ial f 7 ’£iT7iri906 m. jar 0«57, 

Gokal Chand. 

a. (’84) ai A.. I. B, W84 Uh. «8t ! 161 1. 0, ?«t ! 

88 P.I..R. 1 (S.B.), Mamhi B»in v HwaMn iliiglu 
a. (’87) 34 A. 1, B. 1987 Mid. 763 : 174 I. 0. 88, 

Bm V. EatDMaMWttmL ^ 

4. {<38) 19 A. I. B. 1838 Itab. 49S : 188 1. 0. 788 : 

IS lAli. 748 : 83 P. £i. B. 733 PImIcm 0m 

». Csofl? A,I.B. 1980 Boai..*a » IS» 1.0. 81 s 33 

Som.0.B. 1034 (F. 8.}, 0#^. AluaaiKMgftr v. 

BttabliMi !Pttk»nun. ‘ 


' i'r"" ’ .'"S'l ■ V.' '-V.' ’ , 
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In my opinion tixe wording of S, 33 referred in 
[this case only to ilie proceedings before the civil 
Iconrt and not to the subsequent proceedings before 
ithe Collector, the Commissioner and the Chief 
.'Kevenue Authority. Therefore, I would answer this 
jquestion also in the negative. There will be no 
order as to costs. 

BHIDE J. — I agree with my learned brother 
Skemp J. in the answers which he proposes to give 
to the questions referred to this Court by the 
Financial Commissioner (the Chief Eevenue Con- 
trolling Authority of this province) under S. 57, 
Stamp Act, and only wish to add a few remarks. 

Question 1 , — As regards this question the Financial 
Commissioner has referred to the definition of ‘im- 
pounding’ as given in Stroud’s Judicial Dictionary 
which is as follows : “A document is said to be 
impounded, when it is ordered by a Court to be kept 
in the custody of its ofi&eer,” The question raised is 
whether the impounding takes place when the 
verbal direction is given or when the actual ‘im- 
pounding* takes place, by taking the document into 
custody, writing an endorsement thereon or in some 
such manner. The question is one of some nicety, 
but after careful consideration, I am of opinion, 
that the “impounding** should be held to take 
place not when the oral order is given, but when it 
is carried out. For instance* supposing a witness 
produces a document and is deposing to it, when it 
is discovered by the Court that is not properly 
stamped and is liable to be impounded and the 
Court orders it to be impounded, can it be said that 
the impounding takes place as soon as the order is 
given ? I think not. In such a case, the document 
is not actually in the custody of any officer of the 
Court at the time when the order is passed. The 
‘impounding* in such a case would obviously take 
place when an officer of the Court takes the docu- 
ment into his custody. I, therefore, think that it 
should be considered to be impounded when it is 
actually taken into custody by an officer of the 
|Oourt in pursuance of its order. In the present case 
there is a further difficulty, as the document was 
already in possession of the Court. But it was only 
in possession of the Court as a part of the record 
and not as an “impounded” document. An “im- 
pounded** document has to be dealt with in a cer- 
tain manner according to law and the nature of 
custody of such a document is difierent. Conse- 
quently, it has to be separately dealt with for the 
purpose. The usual mode of signifying the act of 
impounding in such a case is to endorse the word 
‘impounded’ on the document and affix the signa- 
ture of the presiding officer to the endorsement so 
as to show that the nature of the custody of the 
document has changed and that it is to be treated 
thereafter as an “impounded” document. I would 
accordingly hold^ that in the case of a , document 
which is already in the possession of the Court as 
part of a record, the “impounding” takes place, 
when an endorsement of the kind specified above is 
made thereon. 

Qmstim 2, — In the present instance, the en- 
dorsement on the document, which was intended to 
he, impounded was admittedly not made till long 
after the decision of the case. In view of the answer 
to question 1, it must, . therefore, be held that the 
document was impounded long, after the Court had 
|beeome ^ of fUiOm There is , ampJe authority 


Question 3, — In view of the answers to the first g, 
and second questions, it is not necessary to answer 
this question, but as the question has been referred 
independently of questions 1 and 2, I may say that 
I am of opinion that when a Court orders a docu-^ 
ment to be returned because it is not proved, it can 
no longer be considered to be part of the judicial re- 
cord and cannot therefore properly come before the 
Court again in the performance of its functions, 
unless, of course by any chance, the order is re- 
viewed and the document is allowed to be tendered 
again in evidence. But otherwise, it would remain 
in the custody of the Court after such order only' 
for being returned to the party concerned. 

Question 4. — As regards the last question, the 
most important point to bear in mind, I think, is 
that the document came before the Collector as well 
as the higher revenue authorities in this instance as 
an “impounded document” for the proper duty and / 
penalty being levied. There could be therefore no 
question of re-impounding the document. When the 
document came before the revenue authorities and 
a duty and a penalty was ordered to be levied, it was 
contended on behalf of the petitioner, that the Court 
had no jurisdiction to impound the document at the- 
time when it did so. If the document was properly 
impounded, the Collector was, of course, empowered 
to levy the necessary duty and penalty and the only 
question which could be raised in revision before 
the higher revenue authorities would be that of the 
proper duty and penalty in the oiroumstanoes of the 
case. If, however, the Court had no jurisdiction to 
impound the document, the document could not be 
sent to the Collector at all and therefore the docu- 
ment could not in such a case properly come either 
before the Collector or the higher revenue autho- gj 
rities in the exercise of their functions. In the pre- 
sent case it has been found above that the Court 
had no jurisdiction to ^impound the document. It 
would therefore follow that the document did not 
properly come before the Collector or the higher 
revenue authorities in the exercise of their func- 
tions and consequently they were not competent to 
impound it. 

DIN MOHAMMAD J. — I agree and have 
nothing to add. 

G.N./R.K, Answer accordingly, 
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Dalip Singh, Din Mohammad and 

Sale JJ. ^ 

Gopi Mai — JudgmenUdehtor — 

Appellant 

V. 

Vidya Wanti etc. — Decree-holders — 


Letters Patent Appeal No. 121 of 1939, Decided 
on 18th December 1941, from order of Skemp J., in 
F. A. No. 308 of 1938, D/- 25th May 1939. 

(a) Stamp Act (1899), S. 2 (15) -- PartitW 
decree drawn up wUhoht, proper stamp—It ca:^*** 
not be said that decree is no decree 
There may be irregularity or illegality iU: 
cise of Jurisdiction But. there Is no 


f br the proposition that , e Court has no power to inherent Jurisdiction^ 
impound”' a document 'Jsp&r ; Act, ' . Where '(Mrt 'Ite diJaws^ 

after it has , become '' ' ' ' 

JP. li. R; 19W mi- A. I. R. 
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® ?? joiiaaiotion. though 

there might be an irregularity or illegaUty in tL 
ex^e of junadiotion and therefore it eannot be 
^la tfiat there is no decree in existence at all, 
ihere 2 s a decree but not a decree that can be acted 

a fey iife® addition of the proper stamp 

therefore it cannot he said that there is no 
decree at all in the sense that that decree is merely 
a piece of waste paper which eannot be validated by 
to addition of to stamp unless to presiding 
officer re-signs the decree after it is stamped : (’29) 

16 A I. E. 1929 P. 0. 279. Bel. on ; 32 Csl. 483 
and (’32) 19 A. I. E. 1932 Lab. 249. Expl.i (’38) 28 
1938 Mad. 307, Not approved^ [P 263 C 2] 

C* P C 

(’40) Ohitaley, 0. 20, B. 18, H. 8. 

h ’(b) Stamp Act (1899). Ss. 35 and 2 (IS) — 

Unstamped partition decree — There is no lack 
of inherent Jurisdiction in executing Court in 
executing decree without objection — . But there 
is iUegality affecting its jurisdiction in acting 
upon decree in violation of S. 35~.Proper stamp 
supplied — Validity of decree dates back to date 
of decree — Execution petition instead of being 
struck off may proceed from that date — - But It 
would not validate proceedings before stamp 
was supplied which would still be without 
jurisdiction. 

Where a partition decree is drawn up without 
proper stamp and the executing Court without 
ohjection proceeds to execution, there is no lack of 
ijilxerent jurisdiction in the executing Court, to act 
upon the decree, that is to execute it hut there is 
c an illegality or error afiecting its jurisdiction in 
proceeding to act upon a decree which the statutory 
bar provided by S. 36 forbids it from doing. Once 
the proper stamp is supplied, the validity of the 
decree would date back to the date of the decree 
and therefore the execution application instead of 
being struck might proceed as from that date. 

But this would not validate the proceedings that 
had taken place before the proper stamp was 8Up« 
plied. Those proceedings would still be without 
jurisdiction in the sense that the Court was barred 
by statute from proceeding in the way it did without 
a proper stamp and therefore the proceedings were 
without any legal juatidoation. [P 263 C 2; P 264 C 1] 

♦(c) Stamp Act (1899), Ss. 35 and 36 S. 35 
is wider than S. 35 — Admitting Into evidence 
and acting upon are distinct — Court in execut- 
^ ing unstamped partition decree acts upon It 
within S. 35— There Is no question of admitting 
decree in evidence unddr S, 36 — Subsequent 
objection that decree could not be acted upon 
is not barred by S, 36. 

Section 36 is in terms wider than S, 36, for while 
S, 36 refers both to admission in evidence and to 
acting upon and to registration and to authentioa- 
tion„S, 86, only refers to admission into evidence. 

There is obviously a distinction in adrailting into 
evidence and acting upon. The whole of execution 
of a decree cannot be considered to be a mere matter 
of prOoednre^ The acting upon is not a Question of 
prcweduro.; {»29) 18 A® t 1^29 P. 0. 979, JSs/. 

^ , iVMiQlH 

The words ^Wted 4Jpdn^* agi used in S. 36 do not 
dnd a place ,in^ B. 86;and b® 

: (’16) 8. A. I., B, 1»18 JJ. B. 2 wA (’29) 18 
, I. B. 1989 V76, BeL 0*. [P 984 0 23 

j the'-eieehiltig mmmWm unslamp 

n'iicr6e,il adSiWiou ife® de^ee wIlMa' 
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the •meaning of S. 35. In Buch a case tbfsrecun be ^ 
no queatson of aduiitHni' the decree In evideuee 
under S.36 and iuaBmncb as S* 38 does not contain 
the words *‘aeted upon’" a Hubi-equent ohjeetioD oa 
the ground that the dreree could not !)e acted upon 
Is not barred ; (’32| 19 A, I, It. 19S2 Lab. 249, 
Approved. [? 264 0 23 

Me Ce Makdjan -- f^>r Appellant. 

S, he Puri for Me L* Puri and flakrj M. L* 
Pun — for Bfsponiicnta, 

OBDEE OF BEFP:BENCE 

Dalip Singh J. — A roferenee to arbitration wa^j 
made by the part ion Han«5 Baj and Go pi on 14lh 
dune 1934 and an award w’hscb partitioned the pra« 
party between them waas delivered on Kith October 
1934. The award contains certain clauses which arc 
of importance in the pressent suit. By eh (4) it was . 
declared that Gopi Hal should pay to Hans Eaj * 
Rs. 6860, By cl, (5) it was declared that certain 
outstandingg of which a list wm given amounting to 
Rs. 4776 were the property of Hans Baj, It was 
further added that if out of these outstandings any 
sums had already been received then Gopi Mai was 
liable to pay the Barae to Hans Baj with interest 
after deducting the expenses of recover 5 % If any 
property was acquired out of these sums then Hans 
Baj was declared to be the owner and could recover 
it and Gopi Mai was to hand over the property 
without objection, 

On 8th December 1934 an application was made 
to file the award and make it a rule of Court and a 
decree was passed on 31st March 1936 which though 
it referred to the award did not incorporate in so 
many words the award as part of the decree but 
referred only specifically to a clause in the award ^ 
which had been varied by consent of parties and 
with which we are not now concerned, On 16th May 
1930 execution was sought of the decree by Hans 
Raj for recovery of Bs. 23,000 odd* Rupees 5869 was 
claimed as due under cl, (4). Outstandings with in* 
teresfc stated to amount to Bs. 17,160 were claimed 
against Gopi Mai. On 8th June 1936 there was an 
order to attach certain land qua the cash demanded 
by the decree, holder. On 1st July 1936 Gopi Mai 
applied objecting to the attachment. He admitted 
receipt of Ks, 1447* He alleged that the figure of 
Bs. 17,160 was wrongly assessed, was contrary to 
the terms of the decree which did not give interest, 
that ho was willing to pay and had actually paid 
into Oourt a sum of Rs, 5860 due under cl* (4) and 
was willing to pay Bs, 777 after deduction of ex- 
penses out of the sum of Bs. 1447 admittedly re- . 
ceived by him from the outstandings. The Court * 
ordered that Bs. 6860 be paid over to the decree- 
holder, that the sum of Bs, 777 be paid by a certain 
date and framed certain issues, namely, (1) vrhat 
amount of realisation of outitandlngs fey Gopi Mai 
afeove Bs. 1477 had been made^ (2) what Intereei 
and at what rate was due to the decree-holder* A 
Commissioner was appointed oh 2nd December 1936 
to gO into the accounts and he presented a reporl mi 
18th October 1937, He found that certain igures 
which are unnecessary to specify were the onlslaad’* 
lugs received. Objections were taken to the report 
of the Oommissioner on 9th Hovember'lllf.' After 
adjournment the case was fixed lot shgum^t for 
apth Hovemfee* 1937, On that ditto tother ohjeC’® 
•lions wi^ raised; namely that ilNiye nm m decree 
•Ihasmueh as the award and the drawee amounted to 
Mrumente of partition.. They had not been stamped, 
Mmm there'was no decree.eaifahle of , execution and 
hc#lhf mmbuMle, that Dtee wsia no money decree . 
/the' entire •am<mnl elalMd In the 'award/ He 
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award being merely declaratory qua the sunl ^ of 
® money due. On the objection as to stamp being 
taken the Court impounded the documents and 
finally penalty was paid on 24th May 1938 and the 
decree was properly stamped. The trial Court held 
on various grounds which need not now concern us 
that the decree could not be enforced by means of 
the present application for execution and directed 
that the execution application be struck off. 

On appeal the learned Judge in Single Bench held 
that there had been previous applications to execute 
the decree and that consequently various objections 
which had been relied upon in the trial Court were 
barred by the rule of constructive res judicata. As 
regards the lack of stamp the appellate Court held 
that stamp had been duly paid on the date given 
above, namely, 24th May 1938. Hence there was no 
force in the objections of the judgment-debtor which 
b were either barred and could not be raised or were 
futile in view of the fact that the stamp penalty and 
duty had been paid. He, therefore, accepted the 
appeal, set aside the order of the executing Court 
dismissing the execution application and directed 
that the executing Court proceed in accordance 
with law. From that decision a Letters Patent 
Appeal has been taken before us. 

It is unnecessary to go into the various intricate 
points of law which were argued before us because 
in my view there is one point which if decided in 
favour of the appellant would cause the appeal to 
succeed. The learned counsel for the appellant con- 
tends that whatever might be the position today at 
the time when the matter was before the trial Court 
there was no executable decree. In fact there was 
no decree at all up to the date when the penalty was 
^ paid, namely, on 24th May 1938, Therefore he con- 
tends that all the proceedings from 16 th May 1936 
up to the date when the farther objections were 
taken, namely, 30th November 1937, the proceedings 
were coram non judice because in the absence of 
any executable decree the executing Court lacked 
inherent jurisdiction to deal with any execution 
application. The question whether a decree in a 
partition suit exists or does not exist for purposes 
of execution or any other purpose is a matter of 
some difidculty. In A.I.R. 1982 Lah. 249^ at p. 250 
I held with some hesitation that until there was a 
stamped decree there was no decree in the eye of the 
law at all. This view seems also to have been 
accepted in A.I.R. 1938 Mad, 3072 and 32 Cal. 483* 
namely that in a partition suit whatever may be 
the case in other forms of suits there is no decree 


inherent jurisdiction but merely an illegality or mate- ^ * 
rial irregularity in the exercise of jurisdiction. As my 
learned brother feels some doubt on the subject I would 
agree with him in referring the following questions 
to the decision of a Full Bench namely : (1) Whether 
in a partition suit there is in existence any decree 
until a properly stamped decree is drawn up in 
accordance with the provisions of S, 2 (15), Stamp 
Act. (2) If a decree is drawn up without proper 
stamp and the executing Court without abjection 
proceeds to execution, is there lack of inherent 
jurisdiction in the executing Court in so proceeding? 
The appeal can be disposed of after the decision of 
the Full Bench. 

Din Mohammad J. — I agree but I would like to 
make it clear that my difficulty arose mainly in 
reference to S. 36, Stamp Act. This section reads as 
follows : ^ 

“Where an instrument has been admitted in evi- 
dence, such admission shall not, except as provided 
in S. 61, be called in question at any stage of the 
same suit or proceeding on the ground that the 
instrument has not been duly stamped.** 

In the Commentary on the Indian Stamp Act 
by Mulla and Pratt it is remarked that S. 36 has 
been held not to apply when the lower Court 
has ordered execution of an unstamped decree for 
partition, as such a decree has no existence as a 
decree and cannot be executed. This remark is based 
on a. judgment of my learned brother as reported in 
135 I. 0. 685.1 A perusal of that judgment, however, 
shows that my learned brother adopted that view 
with some hesitation and as in my view the question 
involved in this case was important, I suggested 
that the matter be laid before a Full Bench. One of 
the questions to he decided as I understand is whe- 9 
ther a judgment-debtor can at any subsequent stage 
of the same proceedings be allowed to raise an objec- 
tion on the score of the decree being unstamped, if 
no such objection had been raised by him before. If 
it is decided that the executing Court had no juris- 
diction whatever to execute the unstamped decree, a 
subsequent objection may be permitted as being one 
of jurisdiction. If, on the other hand, it is found 
that there was no lack of inherent jurisdiction in 
the executing Court, this objection may be barred. 
My learned brother thinks that this point is covered 
by and included in question 2 as proposed by him, 
and 1 do not propose to formulate a separate ques- 
tion on that matter. 

OPINION OF FULL BENCH 


. or no valid decree till the instrument of partition 
^ whether an award or decree is properly stamped 
and the suit cannot be held to be finally decided 
merely by a judgment or by an unstamped decree. 

If this view of the situation were correct, no ques- 
tion n^oald arise of any rule of constructive res 
iqdioata because the proceedings being ooram non 
there cannot be any application of the princi- 
ples of constructive res judicata. The point however 
is not free from dildoulty. It may be contended that 
there is a decree, and at any rate the question 
whether the decree was valid or not without a stamp 
w^s a question for ihe executing Court to decide and 
if^ither impliedly-^, directly it wrongly dceided that 
, , there was a decree It wqn }d.not be a queatida of lack of ■ - 

’■ ^ A JM. 135 L ,0/68'^";'" 

' ' W? Tjka.Hevi. ■ • 




DALIP SINGH J.— The facts of this case are 
fully stated in the order of reference dated 18th ^ 
November 1941 and that order should be taken as 
part of the present judgment. Two points were 
referred by the Division Bench for the decision of 
the Full Bench, namely, one, whether in a partition 
suit there is in existence any decree until a properly 
stamped decree is drawn up in accordance with the 
provisions of S. 2 (15), Stamp Act. This question 
arose by reason of certain observations made in 32 
Oal. 483,5 which was approved in A. I. R. 1935 Cal. 
125,^ an obi^rvationin A. I. B, 1982 Lah. 2491 and 
observations in A. L B* 1938 Mad 307.2 in $2 Oal. . 
483 5 however, there was pb final decree drawn ub 
by the Court at all. In fact the Court had refus^ 
to dmw up a final decree and, all that their Lord- , 
ships of the Calcutta High Oqfijrt debidbd 
until a' propeiply' staip^d';’^cree''Was '■ 
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^ It IS true that their Lordships said at p. 491, “the 
Court cannot franae its decree until such act is per- 
formed, the adjudication contained in the iudizment 
does not decide the suit.” The point raised in the 
present suit is diSerent, because here the Court drew 
up a decree, though without having the stamp paper 
before it. The reason for this appears to be that the 
decree was drawn up in the form of a decree for 
possession of a certain property. There was no doubt 
a reference made to the terms of the award, but it 
appears that the Court was really referring to those 
terms of the award which directed delivery of certain 
property and which were a variation in the terms of 
the award by consent of the parties, by which oue 
property was not to be delivered according to the 
terms of the compromise varying the award. In 
A. I. B. 1932 Lab. 249,1 a decision by myself, la 
the course of a discussion of the point which is 
h really covered by the second question referred to the 
Bench, I observed as follows : 

“The decree not having been drawn up on a stamp 
paper it cannot be considered to be a decree at all 
and therefore there Is nothing lor the executing 
Court to act upoa,“ 

This observation should, I thinfe, now be under- 
stood with reference to the discussion on the facta 
of that case and it means only that there is not a 
decree which can be acted upon by the executing 
Court and not to decide the question whether such 
a decree is a decree at all or not in the sense of the 
original Court lacking inherent jurisdiction to pass 
such a decree. In A. I. B. 1938 Mad. 807,2 it was 
observed at page 312 : 

“It is well settled that a final decree for partition 
has no existence as a decree until it Is engrossed on 
the proper non- judicial stamp paper; till that is 
^ done the suit is pending; nide Cal. 488.*“ 


As already pointed out, the facts in 83 Cal. 483* 
were somewhat dlfierent and the question is not 
where a final decree has been refused whether the 
suit can be regarded as still pending but the ques- 
tion now is whether when a decree has wrongly been 
drawn up without a stamp paper, whether the suit 
could still be regarded as pending because in the 
eye of the law there is no decree at all. In this con- 
nexion reference must be made to the decision of 
their Lordships of the Privy Council in 7 Bang. 624,* 
The question there was whether a document which 
had been registered by the Eegistrar drawn up on 
an insufficiently stamped paper was to be considered 
non-registered because of lack of inherent jurisdic- 
tion in the Eegistrar to register a document whioh 
was inauffioientiy stamped. Their Lordships of the 
^ Privy dounoil pointed out in that case that it was 
the duty of the Eegistrar to decide whether the 
1 document was properly stamped or not and that he 
purported to decide, wrongly perhaps, that the docu- 
ment was properly stamped* Their Lordships then 
prodded to hold that such a registration might 
involve an errorof procedure but did not affect juris- 
' dicldon in the sense that there was inherent of 
jurisdiction in the Eegistrar to so wrongly decide 
and, if he m decided wrongly, that the registralion 
was wholly void, ,1 conild®r' that the i^me prin- 
ciple applies to theoiiHtwh^a Clou^^ 

IStWn up a decree: without was, 

i j^ghl^'Chndeded ap^ 

' pliS timt M the h^ 

the sublect »nd had^ 

'ibat:‘tbe ' deche didr juot the 






Court could pass a decree without a stamp piper 
and such a decree could only be set aside by appeal * 
to the appeliate Court, but otherwise would a 
valid decree. Ho contendo^i, however, tkit in this 
case the mind of the Court was not direetad to the 
point at ail and it was only by ioadv^^rteneo that the 
Court passed a decree without asking far a proper 
stamp to be suppiied by the decree- hold c’r* This mny 
make some practical difference in certain emm into 
which it is unnecessary to enter, but it appears toj 
me that whether the matter was done aftc^r a conJ 
sidered deeision or whether it was only by inadver-/ 
tence, there is still no lack of inherent jurisdiction,? 
though there might be an irreguhirity or ilkgality; 
in the exercise of jurisdiction. I would, thereforeJ 
answer the question referred by the Divinion Benchj 
as stated above. It is difficult to answer it either ini 
the affirmative or in the negative, because, while! 
there is not a decree that can be acted upon, there: / 
is a decree which may at any moment, by the pro. 
vision of the stamp, be validated. If there was lack 
of inherent Jurisdiction in the Court, the decree 
could not be vaUdated by the Bubsequent addition of 
the stamp. The p;:)gitlon, therefore, is that there is a 
decree but not a decree that can be actr^ ujK^n until 
proper stamp is supplied, but the dfM^ree can tii 
validated by the addition of tho proper stamp andl 
therefore it cannot be said that there is no decree at^ 
all in the flense that that decree is merely a piece of 
waste paper which cannot he validated by the addi- 
tion of the stamp unlesa the presldingofficer re*slgtB 
the decree after it is sfcimped. 

The second question referred again raises a point 
which is difficult to answer by a simple affirmative 
or negative. I thought at the time of drawing up 
this question that the point was suffidontly covered ^ 
by the form in which I drew up the question. My ^ 
learned brother, and it appears now, rightly con- 
sidered that tho point that was really in issue was 
not really dearly brought out in the qae»tion re- 
ferred and fortunately drew up a note, which should 
also be read as part of this judgment, pointing out 
that the question was whether when an unstampotl 
decree is presented before an executing Court and 
the Court proceeds to execute it, or in other words 
to act upon It, should it he oonsidered that 86 
debars the appellate Court from raising the que&tlon 
of stamp afresh, or should It be considered that 
under B. 8S the statutory bar prevents the Ckmrt 
from acting upon the decree and therefore that the 
executing Court's proceedings up to the time when 
the decree is vaUdated by the putting in of a pm* 
per stamp are illegal and in this flense without 
jurisdiction. The question actually referred relates h 
to the lack of inherent junadiction fa the executing 
Court in so proceeding. I do not think it can he 
said that there Is any lack of Inherent jurisdiction 
in the executing Court, bewuse here again it wm 
rightly oonoeded by the learned wnsel for the ap- 
pellant that il the Court had applied its mind lof 
the subject and had decided that the decree 
be acted upon in spile ol the lack el stamp, .liwi , 
the only remedy of the appellant would hava ten 
to appeal against the order of the exeouUei 
and the order, wdthnni being set aside 
would have been a valid order* The iMin 1^ that 
by inadvertence the Cote <^ld not iiote^t1b|nini 
aiiOi, m nobody drew, Its altenlion tmuM not 
in . my opinte, show - that th^ im teh ol Im ■ 
herteJurlsdinlloU'In the upon the 

'Utetmte denmw ' ^ v 

.IhAhls tee it 'Is Sli^f Ite' the ^fnt was ; 
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bar to aet upon tha unstainpea decree. The post- it is no decree at all in any sense of the term. Of ^ 
® tion therefore really is whether, in the oiroum- course, it is an inexecutable decree inasmuch as 

stances of this case, it should be held to be S. 35, Stamp Act, clearly lays down that no Court 

impliedly decided by the Court that the decree was can act upon, register, authenticate or admit in 

nroWly stamped and that, therefore, the decree evidence any instrument unless proper duty is paid 

had been admitted into evidence under the terms thereon. A decree is the final pronouncement of the 

of S. 36 and hence the appellate Court could not Court in relation to the matter in issue before it 

take any notice of the fact that the decree was not and as soon as that final order is pronounced, the 

properly stamped, or whether, as stated in A. I. B. decree follows in accordance with O. 20, Civil P. C. 

1932 Lab. 249 the correct way of looking at the It is nowhere laid down in the Code itself that a 

matter is that the point was before the executing decree in a partition suit will not be a valid decree 

Court and before the appellate Court to decide as a unless it is stamped and consequently it cannot be 

matter of mixed fact and law whether the decree, urged that an unstamped decree is no decree at all. 

which the executing Court was required to act Coming now to the second question, S. 36, Stamp 

upon, was properly stamped or not and no question Aet, reads as follows : 

arose of admitting the decree into evidence at all. “Where an instrument has been admitted in evi- 
I consider that, as pointed out in A. I. E. 1932 dence, such admission shall not, except as provided 

Ijah. 249,1 the correct way of looking at the matter in S. 61, be called in question at any stage of the 

b is that there is here no question of admitting the same suit or proceeding on the ground that the / 

decree into evidence which would be covered by the instrument has not been duly stamped.** 

terms of S, 36. The correct way of looking at the As against this, the material portion of S. 35 of 
matter is that the question here was whether there the same Act runs as follows : 
was a decree that could be acted upon and the ap> “No instrument chargeable with duty shall be 

pellate Court was at liberty to consider the decision admitted in evidence for any purpose by any person 

of the executing Court on the question. It must be having by law or consent of parties authority to 

.pointed out that S. 35 is in terms wider than S. 36, receive evidence or shall be acted upon, registered 

for while S. 35 refers both to admission in evidence or authenticated by any such person or by any 

and to acting upon and to registration and to public officer, unless such instrument is duly 

authentication, S. 36 only refers to admission into stamped,** 

evidence. There must be obviously some distinction It is obvious that the words “acted upon, regis- 
in admitting into evidence and acting upon. I do tered or authenticated’* have not been inserted in 

not think it can be doubted, and indeed it was con- S. 36. In the Commentary on the Stamp Act by 

ceded at the bar, that when an executing Court is Mulla and Pratt, it is stated at p. 138 that unless 

asked to execute a decree, it is asked to act upon “acted upon** is also read into the words used in 

the decree. I do not think that the whole of exeou- g. 36, the section would be reduced to a dead letter. 

. tion of a decree can be considered to be a mere i do not consider, however, that this is so and in g 

matter of procedure. In 7 Bang. 624,3 their Lord- this connexion I respectfully agree with the remarks 

ships, while pointing out that admission into made in 33 I, C. 595® and A.I.B. 1929 Lab. 


evidence and authentication were questions of pro- 
cedure, did not say that acting upon was a question 
of procedure also. I, therefore, consider that the 
position really is this : There was no lack of in- 
herent jurisdiction in the executing Court to act 
upon the decree, but there was an illegality or error 
aSecting its jurisdiction in proceeding to act upon a 
decree which the statutory bar provided by S. 35, 
Stamp Act, forbade it from doing. It is true, or 
might be true, that once the proper stamp was sup- 
plied, the validity of the decree would data back to 
the date of the decree and therefore the execution 
application instead of being struck oS might pro- 
ceed as from that date. But this would not validate 
the proceedings that had taken place before the 
d proper stamp was supplied. Those proceedings 
would still be without jurisdiction in the sense that 
the Court was barred by statute from proceeding in 
the way it did without a proper stamp and there- 
fore the proceedings were without any legal justi- 
fication. I would so answer the second question re- 
ferred to the Bull Bench. The case should now go 
back for final disposal to the Division Bench in the 
light of the deeision given above. 

PIN MOHAMMAD J. — The two questions 
falling for determination before the Full Bench in 
brief are (1) wheiber a decree in a partition suit is 
no deE^ree at ay and until it is properly 

etahiped under Art«45| Stamp Act, and (2) whether 
a jpdgment-debtor ,1^ >Qldt!ed to raise an objection 
% score of its not bei^ an eieoutable decree at 
stage of the ssane eiecatidn proceedings, if 
he does'^ot-r^fee ^that ’obj^tion.. 


The making of a decree consequent upon the ad- 
mission in evidence of a certain instrument may be 
one form of acting upon the document ; but this is 
not the only form of acting upon it and while the 
former may be included in admitting in evidence, 
it does not follow that every kind of acting upon an 
instrument is covered by the words “admitted in 
evidence” as used in S. 36. In the present case 
when execution proceedings were taken out, no 
decree was admitted in evidence — in fact none was 
produced — and consequently it cannot be urged in 
any manner that the Court while making an order 
in respect of certain payments or issuing a commis- 
sion had admitted the decree in evidence. All that 
can be said is that it had in a way acted upon it, 
but inasmuch as S. 36 does not contain the words ^ 
“acted upon,*’ a subsequent objection on the ground 
that the decree could not be acted upon is not 
barred. It is a fundamental rule of the interpreta- 
tion of statutes that words which do not exist there 
oeamot be read into them and especially words 
which bear a different meaning from the words 
nsed in the statute itself caunot at all be irhported 
under any canon of law. As stated above, in S. 35 
the words “acted upon** stand in the same category 
as the words “registered or authenticated** and & 
it is once held that the words “acted upon**, are 
induded in the words admitted in evidence, it shall 
also have to be held that the words “roistered and ' 
authenticated** are similarly included and it 

6 . CW) 8 A, t B. 1916 Ti: B. 2 : »» 1, 0. ifSH’Mi 
MIt. Sohan.Siiigh. ; 

7xi*n) m'Sr laaeiMu 1 
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a be ^served that this will not be possible. It is 

terms oi S. 36 the 
objection now raised by the iudgment-debtor is not 
competent. I would answer the questions in the 
manner indicated above. 

sale J. — I agree with the answers proposed, 
and have nothing to add. 

G'.N./B.E, Oriet aceordmgly, 


^ i. I, R* (29) 1942 Lahoi’e 268 

Din Mohammad J. 


Lala XJttam Chand 


Plaintiff — 
Petitiomr 


V. 


b pBvman Nani and others^DB/endants 

— Sespond&nts, 
Civil Bevn. Petn. No. 227 of X941, Decided on 9th 
February 1942, for revision of order of Sub-Judge, 
First Glass, Eawalpindi, D/- 15th March 1941. 

(a) Civil P, C. (1908), S. 115 « Order im- 
pounding document and forwarding it to Col- 
lector for necessary action under Stamp Act is 
case decided within 115— Fact that proceed- 
ings are going on before Collector cannot de- 
prive High Court of jurisdiction to go into 
matter Collector under S. 88 ( 2 ), Stamp Act 
derives jurisdiction from order made within Act 
— High Court can determine whether order was 
ultra vires. 

^ An order impounding a document and forwarding 
0 it to the Collector for necessary action under the 
Stamp Act is a case decided within the meaning of 
S. 115, Civil P, C., inasmuch as the matter which 
was disputed between the parties qua the aspect of 
the case relating to the duty leviable on the docu- 
ment so far as the parties are concerned must 
tarhen to have been finally set at rest and no stage 
will eyer arise later at which the order impounding 
the document would be liable to be attacked. Hence 
the order is open to revision under S. 115 ; C24) 
11 AXE. 1924 Lah. 425 (F, B.), Bs/, [F 206d] 
The fact that proceedings are being taken In the 
Court of the Collector ^pursuant to the order made 
by the civil Court forwarding the document to him 
, eannot deprive the High Court of lurisdiction to go 
into the matter^ inasmuch as so far as S. 38 (2), 
Stamp Act, is concerned the Collector derives his 
- jurisdiction only from the order which has ixeeii 
^ made within the Act and if an order is made which 
is ultra vires even the Oolleotor’s jurisdiotion is not 
being properly erercised. It is important Ibrnrefore 
for the High Court in revision to determine whe- 
ther the civil Court had any authority to impound 
the document under 8 # 88 , Stamp imt, and if so 
! whether there ^as mf deficiency in the stathp. ^ 

, i .'1 ^ ' ' • " ■ CFSfifiel 

fdarOiitaley, 8.115,1^.4. 
klf Mtdl4,Fsge 111 , Note 

' ^ 

rbl8’l^plAc|"(i89l|f'&^ tm^ 

\ ' tot to; nbto .10 .pMto 


iCtpntt: 




Jth.flew 10 


1 1-fk lr1l|iyr» 1 ^ r i IJ-- ^ ^ /* ’ K » ‘I, ' 

J'!', V"'V' ' ' 


No‘Gourt has any right to compel any party to ^ 
produce a document against hl^: wwlios. If the 
do<mment is material, the party producing |fe 
wili sufier the consequeitcas, I’he worrl *'produci^** 
as u,ied in B, 33 means produced in the ordinary 
course of law and not produced uudit;r eompuision. 

If this were not r^o, a Court; wifi I’as compekmfc to 
conduct a search in tbft bou;-e oi a party and ,seke 
all doeamentH insuifieiEintly sta^nped for the? pur- 
pose of impDundaig ibem. It m highly Improper for 
a Court to compel a party to produce mi origiiial 
document with a view to iuipound the document, 
because the Court has Ixien informed that It Is not 
sufficiently stamped. Bach action cyimiot but ha 
deprecated in moid unambiguon:^ terms. E is open 
to the party’s cminaal to refuse to obey the order of 
the Court in this regpe«Jt. [i* 2G6/,^,hl 

(c) Stamp Act (1899), S. 33— Nature of docu- m 
tnent can be determined only from Its language ^ 
and purpose which it was Intended to Serve — 
Object of document either to transfer or sur- 
render mortgage rights —.Document must be 
treated either as transfer of mortgage rights or 
as deed of release. 

The nature of a document can he determined only 
from the language it employs and the purpose 
which it is intended to serve. It ib not permissible 
to look at the document in the light of the plaint 
drafted several months after its oaecuiton. When 
the object with which the document executed 
was either to transfer or to surrender oertam mort- 
gage rights in favour of the plaintifi it cannot bul 
be treated either^s a transfer of mortgage rights or 
as a deed of release in favour of the plainiifi : (*42) 

29 A. I. E. 1942 LaU. 50 (F. B.). EeJ. nn.lV 207«1 ^ 

(d) Stamp Act (1899), Sa. 38 and 33 Eoeu- 
tnent illegally Impounded by Court and sent to 
Collector— CoUeetor cannot Impound document 
of his own accord. 

Where a document Is illegally impounded by the 
Court it eannot he sent to the Collector at all and 
therefore the Collector to whom the doeamtnl has 
been sent cannot Impound it of his own accord : 
{‘42) 29 A. I. B. 1942 Lab. 257 (S. B.), Bel. on. 

[P 20753 

Dr. Mohammad Mam and Narolam Singh — 

for Petitioner. 

Mohr Chand Mahajan ; B, B. Samhnsy and 
Ba$ani Kruhan Khmna In, Ad^ 

voeate*€eneral)^fov'Boa^ndm%u 1 ; 2 to 5 and 
0 respectively. ^ 

ORDER. — This petition has arisen in the 
following oircumataaces. A joint Hindu family firm 
composed of Amin Chand, tJttam Chand and Fakir 
Chand owned oonsfderable property in Bawalpiadi, 
On 8 th August 1940 a dec& of partition was pre- 
pared and duly registered. . II was stated therein 
that some ol the properly belonging to the firm had 
already been partitioned In 19SB and that iWtn* 
maintng property was partitioned on that da|y ’ Cii 
the same day, another document was mmmm by 
whloh Fakir CMnd and the three som.#' Ateln 
'Chand surrendered their right In certain ^pb^lles 
mortgaged with them on behalf of one f^ipi Hand., 
The' material nbtmmi of that docipMt'4iaii' as 
followat , ; ; ' 

; the membtri of the firm^ Iik#i if jp^led, the ; 

•• sum mentioned above toother .erW Inlifest in tm* ' 
peetol the mor^psge rights In favour , 

' (AMtam Olmid and II Is neither the > 

< ^imcmlanls, nor th^r eetbpiii m >ls^s will , 
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any ooneem -with those rights. Ma tJttam Chand 
® will be authorised to realise the security in any 
3!nanner he likes.’’ 

On 14th January 1941, TJttam Chand instituted 
a suit on the foot of this mortgage against Parma 
Nand and impleaded the other members of the firm 
as defendants, la para, 10 of the plaint, it was stated 
that the mortgage rights bad been allotted to the 
plaintifi as a result of the partition. Parma Nand 
resisted the suit on various grounds and inter alia 
denied the correctness of para. 10 mainly on the 
score that no proper document had been executed 
in respect thereof. The other defendants, however, 
admitted the correctness of the assertion made 
therein. After the filing of the written statements, 
the parties were called upon to submit a list of all 
the documents that were relied on by them. 

On 13th March 1941 the plaintifi put in a list in 
& which at No. 2 the following words appear : “Origi- 
nal document dated 8th August 1940 in possession 
of the plaintifi.*’ At the foot of this document, a 
note was added stating that inasmuch as there was 
danger of the original documents being lost, certi- 
fied copies only would be produced in Court. What 
happened afterwards is not recorded anywhere except 
in the order of the Court under revision. It appears 
that at the time when this list was put in, counsel 
for the plaintifi made a verbal request to the Subl 
ordinate Judge that he be allowed to produce only 
the certified copies of the documents mentioned in 
the list. A clerk of the contesting defendant’s counsel 
was present there. He raised a protest and at the 
same time brought his own counsel on the spot. 

Defendant’s counsel made a requ^t to the Court 
that inasmuch as one of the documents “to be pro- 
- duced” by the plaintifi was liable to penalty under 
® the Stamp Act, the plaintifi should be called upon 
to produce the original documents instead of certi- 
fied copies. The Subordinate Judge fell into line with 
this suggestion and compelled the plaintifi to pro- 
duce the original document relating to the surrender 
of rights in his favour. On this order being com- 
plied with, the services of a Stamp Auditor were at 
once requisitioned and it was found that there was a 
deficiency of Ks. 817-8-0 in the duty leviable on that 
document and further that a penalty of Es, 8175, was 
payable in respect of that duty. The Subordinate 
Judge at once impounded the document although 
arguments were addressed to him on behalf of the 
plaintifi that even on the face of it the document 
which was sought to be impounded was either a 
deed of release covered by Art. 55, Stamp Act, or a 
transfer of mortgage rights covered by Art. 62 (c), 
d Stamp Act. The Subordinate Judge, however, did 
not agree and after impounding the document for- 
warded it to the Collector for necessary action. It is 
against , this act of the Court that this petition has 
been 'submitted. 

Counsel lor the contesting respondent urges that 
inasmuch as the order o| impounding the document 
is only an interlocutory order, no revision lies in 
view of 5 I^h, 288,1 I do not agree. This is a case 
decided witMn the meaning of S. 115, Civil P. C., 
inasmuch as the matter which wasdisputed between 
the parties qiaa this aspect of the oaSe has, so far as 
. the parties are concernedi been finally set at rest 
, and 410 stage will eter arise later at Which this 
. order of the Subordineite Judge would be liable to be 
at^ked. This being so,l consider that this is a case 
' tymhin the- me^3^^ of m, Civil P. C., ' 

; 84 1,C/259'; i' ' 
lUoMd Bain Tf 3^iiart 
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and hence the petition is competent. Counsel for g. 
the respondent has further urged that inasmuch as 
proceedings are being taken in the Court of the 
Collector pursuant to the order made by the Sub- 
ordinate Judge forwarding the document to him, 
the civil Court has no jurisdiction to go into the 
matter. There also I do not agree. So far as S. 38, 
sub-s. (2), Stamp Act, is concerned, the Collector 
derives his jurisdiction only from the order which 
has been made within the Act and if afi order is 
made which is ultra vires even the Collector’s juris- 
diction is not being properly exercised. It is impor. 
tant, therefore, to determine in this matter whether; 
the Subordinate Judge had any authority to im-j 
pound the document under S. 33, Stamp Act, and if| 
so, whether there was any deficiency in the stamp.) 
The material portion of S. 33 reads as follows : 

“ Every person having by law or consent of par- 
ties authority to receive evidence, . . . before whom f 
any instrument, chargeable, in his opinion, with 
duty, is produced or comes in the performance of 
his functions, shall, if it appears to him that such 
instrument is not duly stamped, impound the same”. 

Suffice it to say that from what has been stated 
above, it cannot at all be reasonably urged that the 
document was either produced before the Subor- 
dinate Judge or came before, him in the perfor- 
mance of his functions. If the misguided act of the 
Subordinate Judge taken presumably at the moat 
ill- conceived suggestion of the defendant’s counsel 
is countenanced, there will be nc end to the mis- 
chief done in the Courts below. It is always bverzeal 
in a matter that spoils things and in this case both 
the defendant’s counsel and the Subordinate Judge 
were guilty of it. No Court has any right to compel 
any party to produce a document against his 
wishes. If the document is material, the party not 
producing it will sufier the consequences. The word 
“produced” as used in S. 33, in my view, means 
produced in the ordinary course of law and not 
produced under compulsion. If this were not so, a 
Courts will be competent to conduct a search in the 
house of a party and seize all documents insuffi- 
ciently stamped for the purpose of impounding 
them. It is urged on behalf of the petitioner that; 
even if a document is merely placed on the record, 
it is not produced, for, if it is left unproved, it is 
nothing but a waste paper. A document is produced 
by a party only when it is sought to be proved and 
a witness is examined in respect thereof and not 
earlier. Be that as it may, it is highly improper for 
a Court to compel a party to produce an original 
document with a view to impound the document, 
because the Court has been informed that it is not 
sufficiently stamped, and this action cannot but be 
deprecated in most unambiguous terms. As I look 
at the matter, it was open to the plaintifi’s counsel 
to refuse to obey the order of the Court in this res- 
pect. Further, it is doubtful whether the document 
mentioned in the list was the document which was 
subsequently impounded or the deed of partition, as 
Wh bore the date 8th August and the word used 
in the list is singular and not plural. Moreover, 
even if the document mentioned in the list was the 
document subsequently impounded, it is not certain 
whether, in face of the admission made by the 
non-contesting, defendants, it would ever have 
necessary for the plaintifi to have produced it afaff 
or led any evidence in respect thereof. In 
circumstances, I have ho hesitation in holdiiGfeltlat 
tike doeumeht %as neither product by pMotifi 
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^ satisfied that the doeu- 
m^t was properly stamped from whatever poict of 
™ the respondeat 

argues that this d^ument should be looked at m 
he ijgst of the plaint that was drafted several 
months after-its execution. This, however, is not 
permissible. The nature of a doeument oan be 
determined only from the language it employs and 
the purpae which it is intended to serve, and, as 
stated above, the object with which the document 
was executed was either to transfer or to surrender 
^rtain mortgage rights in favour of the plaintiff. 
This being so, it conid not but be treated either as 
a transfer of mortgage rights or as a deed of release 
in favour of the plaintiff. On neither of these two 
grounds the doeument was chargeable with more 
w than Bs. 7*8-0 and was thus not liable to be im- 
pounded on the ground that the requisite duty had 
not been paid, Eeference in this connexion may be 
made to A.X.B, X942 Lah. 50,2 j accordingly allow 
this petition, set aside the order of the Bubordinate 
Judge impounding the document and direct him to 
receive it in evidence if and when produced without 
calling upon the plaintiff to pay any duty or penalty 
in respect thereof. This would automatically put 
an end to the proceedings now pending before the 
Collector, inasmuch as the action taken by the 
Subordinate Judge under section 33 was altogether 
illegal and uncalled for. It may be observed that 
in view of a Full Bench decision of this Court in 
Civil Bef. No. 2 of 19418 decided on 4th June 1941, 
the Collector cannot impound the document in ques- 
tion of his own accord in the present circumstances, 
^ The contesting respondent will pay the costa of the 
petitioner in this Court. 

G.N./B.K, Pefifion allowed, 

2. C42) 29 A,I.E. 1942 Bah. SO : 199 X.C. 161:14 
B. Ii, E. 10 ; I.i:i.E. (1942) Lah. 282 (P. B.), Shiv 
Earn Punnua Earn v. Faiz. 

3. BeporM in C42) 29 A. X. B. 1942 Lah. 257 
(S, B), Puran Ghand v. Emperor. 
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Tee Ghand and Beckett JJ. 

Tropical Insurance Go, Ltd., New Delhi, 
through Lala Shadi Bum, Manager — 

Petitioner 

, ^ Y* 

The Superintendent of Insurance, Com-- 
merce DepaHmenti Government of 
India, New Delhi ^Monponient 
, Civil Bevn. Petn. No. 78 of 1942, Decided on 
19th March 1942, referred to by Abdul BasMd J„ 
D/.24th':FebraaryT942.^ ■ 

(a> Insurance Act (1938), S# 33 District 
Judge dealing with application under B. 33 is 
Court of Civil Jurisdiction within Civil 

F, C. — Hence revision lies under S. Ul, CMI 
F;C.,1r0m order' of District Judge, under B. 33. 

It may he new^ry ^mU in 

an Act for appeals from draers In tegerd whion 
the Civil Procedure Code i^if *3p»kfS no pfovision i 
hut S. l4l, Civil PvC,, is suMfUt to brfeg S* 115, 
CM P, 0., into ojw^ioh und In .allow wto if 

jorkdiofeion suhordloale„IO'%^; 



High 'Court. Since the Court to which an applies- ^ 
tion may be made under S. 33, luEJuranoe Act, is 
dofine<l in S. 2 (6) *■''? that Act, ari the principal civil 
Court of original Jurindietion in a dfetrlct an order 
pascied by that Court is revi'isable under S. 115, 
Civil P. C. IF mBd,e} 

Morcsover whore by statiite mallcrti are referred to 
the detomimation of a Court of record with no fur- 
ther provision, the naje^gary 'inupUcatloii m that the 
Court will ddexi'tilno the maUer*? ari a Court, lu-i 
jurisrlietion Is enlarged, but all the inesdoots of 
such Jnrisdiotiori, Ineiuding tbo right of appeal 
from its decision, remain the 2 ,*ime i 1913 A. 0. 
m, Bel on. [P 269r] 

On an application under 8. 33, insurance Aet, 
the District Court does mt, act merely in aa ad- 
ministrativ'c capacity but exercises Judicial function 
inasmuch as it is required to hear l)oth the parties s 
and then decide whether a particular order should ^ 
be maintained or not, which can presumably ba 
done only after a judicial finding on the merits of 
the ease. Since the District Court acts as a Oourl of 
civil jurisdiction in dealing with an appliealion 
under B. 33, Insurance Act, there can hardly be 
any question that it is sutordinate to the Cfcurt 
having jurisdiction to entertain appeals from other 
orders made by the same Court under the same Act. 

tP288p ;P239h,cl 
The District Court nominated under S.33,lngar- 
ance Act, was m mminaied beeause it already en» 
joyed the powers given to a civil Court under fch# 
Code of Civil Procedure. If use is to be made of 
these powers, however, the other provisions of the , 
Code must also he applied, including the provisions 
for revision contained In S. 115, Civil P. C»: Cme 
law dimmed. [F 269/] » 

The order which may be passed by the District 
Court under B. 33, Insuranoo Act, Is in the nature 
of an injunction or mandamus. The power to issue 
an injunction, in the ordinary way is always a 
matter of discretion, but this does not exclude the 
power to revise when there has been an irregularit| 
in the exercise of jurisdiction. IF 209gl 

C- P- C. ■ - 

F40) Chitaley, S. 141, Notes 2, 6. 
f4Xj MuUa, X^age 448, Note “ProcwHngs in any 
Court of civil jurisdiction.** 

(b) Insurance Act (1938), S. 33 — Mode In 
which application under S. 33 should be dealt 
with by District Judge, indicated. 

Since S. 33 contemplates a summary enquiry be- 
fore an order for «• more thorough inveetigation is h 
made, it would not be proper to lay down any 
rigorous rules of procedure or fetter in any way the 
discretion of the District Court la regard to matters 
as to the nature of the evidence to he taken. Before it 
could be said whether it is necessary or not to have 
an investigation into the affairs of the Company, 
conducted by an actuary or aaditor or both, iti^( 
clearly neo^ssary to ascertain exactly over 
points , the , partiea^ art’ at ime . and whetjtej^e 
grounds given by the Buperiniendent for marliig _ , 
sueh investigation are welhfonndad ur i»ot. , Def» 
an appUcatlon under 8. iS can he dIsmIiiM there 
must at least be eome -serious aitempte ’iiee whi^ 
ther, the 'parly, affeeted by, the 
. sons for oppoaing the Investigatiomi.: peh , wough It , 
nmy he not possible to do ©smd.w!tt a 

antnaary enquiry., The final at least 

MIoaMon ol the ,m»mm mbslantially In . ^ 
bitiwi tte porthiiMl ^ mmm 'for 4k^ 
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, to the eonclosion that there are any points which 
® can only be satisfactorily eleai-ed up by means of 
expert investigation, this might be itself a reason 
for rejecting the application under S. 33 ; but the 
reason should at least he stated ; and the applica- 
tion should not be dismissed until the Company has 
had a reasonable opportunity of producing evidence 
in support of its claim. But merely to allow a party 
to put documents on the record without any means 
of proving their contents to be correct, when this is 
denied by the other side, does not amount to the 
taking of evidence in any true sense of the word 
and does not afiord a basis for judicial determina- 
tion. [P 270c,<2,/,7i; P 27U] 

* (c) Insurance Act (1938), S. 33 — Applica- 
tion under S. 33 — Order by District Judge — 
Revision — Company can show not only that 
order for investigation was issued without good 
® reason but also that the reasons have disap- 
peared and that investigation is not necessary. 

In the revision by the Company against an order 
dismissing its application under S. 33 the Company 
is not limited to showing that the order was issued 
without good reason in the first instance, but is 
entitled to show that the reasons have disappeared 
and that there is no longer any necessity for an in- 
vestigation from outside, [P 270e] 

M, 0. Mahujan^ B. L, Anand and Veda Vyasa 
* — for Petitioner. 

Basant Krishen Zhanna^ Assistant to Advocate- 
General — for Respondent, 


a ease decided by a Court of civil jurisdiction sub-| - 
ordinate to the High Court. Since the Court to ® 
which an application may be made under S. 33, 
Insurance Act, is defined in S, 2 (6) as the principal 
civil Court of original jurisdiction in a district, this 
in itself would seem sufidcient to conclude the 
matter; but counsel for the Superintendent of Insur- 
ance contends that in the present case the District 
Court is only required to act in an administrative 
capacity and not to exercise any judicial* function. 

In support of this argument, he relies upon a Full 
Bench decision of this Court in 22 Lah, 3951 in 
which it was held that a District Court is required 
only to act in an administrative capacity under the 
Musalman Wakf Act. That case, however, does not 
provide any true analogy, inasmuch as a District 
Judge is not required by the Musalman Wakf Act 
to do anything more than to act as a custodian of 
certain documents, and the real question in that / 
case was whether he is entitled to hear and give a 
judicial determination on certain matters which he 
is not required by the Act to decide. In the present 
instance the Court concerned is required to hear 
both the parties and then decide whether a parti- 
cular order should be maintained or not, which can 
presumably he done only after a judicial finding on 
the merits of the case. 

Another case from this Court on which counsel 
relies, and to which reference has been made in the 
referring order, is that decided by Din Mohammad J. 
in F. A. 0. No. 210 of 1940. This dealt with an- 
order under S. 9, Insurance Act, the question being 


BECKETT J. — The Tropical Insurance Co, 
Ltd,, was incorporated in 1927, before the Insurance 
Act of 1938 came into force. On 11th March 1941, 
the Superintendent of Insurance informed the Com- 
pany that he had reason to believe that the inter- 
ests of the policy-holders were in danger; and on 
27th March, after considering the representations 
made on behalf of the company, he ordered an in- 
vestigation into the afiairs of the company under 
8. S3 of the Act. The company then applied to the 
District Court at Delhi for a prohibitory order 
under sub-s. (2) of the same section on the ground 
that such an investigation was unnecessary. This 
application was rejected by the District Judge on 
19th January 1942, and the company then came up 
to this Court for revision of the order rejecting the 
application. The petition for revision first came 
before a single Bench for disposal; but as a preli- 
minary point had been raised with regard to the 
powers of the High Court to interfere in revision 
with an order passed by the District Court under 
^ S. 33, Insurance Act, the case was referred to a 
Division Bench for disposal. Section 110, Insurance 
Act, deals with appeals from various orders which 
may be jessed by a District Court under various 
seetloBB of the Act, and orders under S, 33 are not 
among those which are made subject to appeal; 
nothing is said about revision. This in itself does 
not mmn that the power of High Court to interfere 
in revirion was intended to be excluded, if the pro- 
ceedings in the District Court are to be regarded as 
proceedings in a Court of civil jurisdiction. Sec- 
tion 141, Civil K 0., runs as follows ; 

*^The procedure isrovided in this Cbdein regard 


whether such orders could be regarded as subject to 
appeal under some general provision of law in spite 
of the fact that they are not made appealable under 
S. 110, In considering this question, it was remark- ^ 
ed by the learned Judge that the order then under ** 
consideration appeared to him to be rather adminis- 
trative than judicial and that it was possibly for 
this reason that the Legislature had not provided 
any appeal against it in the Insurance Act itself. It 
will be observed that this was only given as a pos- 
sible reason why no appeal should have been allowed 
by the Act, and the possibility of revision was not 
considered. In a sense, orders of this kind deal with 
matters which axe primarily administrative in 
their nature and it is an administrative order which 
the Court is called upon to set aside or confirm. 
But when an administrative order may involve 
interference with ordinary civil rights, it is by no 
means unusual for the Legislature to provide for 
some sort of appeal to a judicial forum, where the 
propriety of the order may be considered otherwise 
than from purely administrative standpoint. The ^ 


' |nrisdictio»*»* 


Bench of the Calcutta High Court in 74 C. L. J. 
4912 the petition was accepted. The power of 
the High Court to interfere in revision was not 
challenged in that case, although the party opposr 
ing the petition was represented by the Advocate- 
General of Bengal and other eminent counsel. 

Although the point finder discussion was na| 
exactly the same, there are some relevant observa* 

i7c41) 28 a. I. B. 1941 X45 : 1:94 I. Cb 
I.L.R. (1941) m i 43'P.L.R*, 

Sh^^^hgmen*&/ A^sobiat^^^ 
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aeemions on the difficult 
Stn appointed to perform 

^rd^ as a Cbnrt or merely as a person# desig- 
Mte. The question then to be decided was wheth» 
a Commifflioner appointed under the Wortoeu’s 
tonpemtion Act a Court or not. and it wiJ 
dMidedthat he was, in spite of the fact that the 
Act in question pronded that he should be deemed 

t purposes and that he 

snould have all the powers of a Court for others. 

Among other matters, the judgment dealt with the 

position under the Land Acquisition Act, and 
reference was made to the distinction drawn by 
their Lordships of the Privy Council between 
administrative action of a Collector who has merely 
® decision binding only on himself and 

what happens when the assessment is referred for 
judicial determination to a Court. The position in 
giis case does not seem to be very far different. The 
Superintendent of Insurance has to pass adminis- 
trative orders which may or may not be eventually 
mnding on the other party, but it is then open to 
the person affe^ed to refer the matter himself to a 
Court for judicial determination by means of an 
application under S. 88 of the Act. The Full Bench 
left open the question whether the Commissioner 
gomd be regarded as a Court subordinate to the 
High Court, this qu^tion not having been argued 
before^ it; but if the District Court is to be held to 
be acting as a Court of civil jurisdiction in dealing 
with an application under S. 83, Insurance Act, 
there can hardly be any question that it is subor- 
^ dinate to the Court having jurisdiction to entertain 
appeals from other orders made by tbe same Court 
under tbe same Act. 

Beferenoe may also be made to S7 All. 810* at 
p. 822 which dealt with the revisional jurisdiction 
of the High Court over District Courts under the 
Companies Act. It was found that the High Court 
had such jurisdiction and this finding was based on 
the decision of the Privy Council in 40 Mad. 798,6 
holding that the High Court had jurisdiction torevise 
an order of the District Judge made under 8. 10, 
Beligious Endowments Act, and a Full Bench deci- 
sion of the Allahabad High Court in 66 All. 666,® 
regarding revisional jurisdiction under the Land 
Acquisition Act. There is also a relevant decision 
in I.L.B. (1988) Mad. 216,7 a case under the Madras 
Hindu Beligious Endowments Act, which dealt 
, with tbe question whether the District Court should 
® be regalrded as acting as a Court subject to tbe pro- 
visions of the Code of Civil Procedure. Finally, 
there is the wdl known observation of Lord Parker 

3. {»41) 28 AJ.B. 1941 Pat. 66 : 192 L 0. 217 : 20 

Pat. 878 ; 21 P.L.T. 1067 (P.B.), Mt. llirji v. Mt. 
Coalin..' ' ' . . 

4. {’85) 32 A.I.B. 1986 All. 810: 166 1.0. 1088! 67, 
All. 810:1936 A. Ii. J. 827, British Indi* Ootsota. 
timi Iitd, T. Steti 

5. (’17) 4 A. I. B. 1917 P, 0* 71 5 40 1. 0. 660 i 40 

: Mat. 793 1 44 LA. 261 (P.G.), Balfeiahaa Otays* 

.6!’ (^^^.LSt984 A1L 860 S IteLaei? ! 66 
AIL 666 : 1084 A. L. 3, B8 (1.8.), MaKhwa lial % 

Seev. of State# ‘ 

, 7. (%) 24 A. L B. 1987 Mat. «6*/ ifl® ' 

: (1987) 2 M. L. 3. 176 i Hi. B- (lW8i Btol Jliej 
'r^ftentaiAAtha Pooaai 7. HMb Butow* 

';:pi8i2i^'Beaita*'Maaia8. ' ■ i'- 


in (1913) A. a 546» at pBf?8 662 : 

“Where by statute matters are referred to tbe ^ 
deternilnatlon oC a Court oC record with no farther' 
provision, tbe necessary impileatlon is, 1 think,! 
that tbe Court will determine the matters as aj 
Court, Iti jurisiilcllon h enim%h hut all the insl*| 
dents of such juri!-.dkticri, Including the right of' 
appeal from its dceklon, renialo the same,” 

The matter may be put in another way, One 
question that arises in esses of ibis kind b whether 
a certain function ho.? been enfrusted to a parti- 
cular RutboriSy because that authority already 
possesses juilscia! powers which can be invoked ft!i 
the purpose of deciding what orders sboald be made 
or whi3tber tho function is one wbieh can he 
regarded as having been intended to bo cxeroiHed 
without tbe use of any such powers. For instance, 
if it may prove necessary to take evidence on any 
particular point, a Court of civil Jurisdiction already # 
possesses such powers, and it becomes unnecessary 
to provide that tbe authority In questioB ahali exer- 
cise the powers of a civil Court under the Aei lit 
seems to us that tho Court nominated in the present 
.instance was so nominaterl because italready enjoyed 
the powers given to a civil Court under the Code of 
Civil Procedure. If us© is to be mad© of these 
powers, however, the other ijrovisions of the Code 
must also be applied, Including the provisions for 
revision contained in S. 115, Civil P. C. Counsel for 
the Buporintendent of Insurance next suggests that 
the power given to tbe District Court of issuing 
prohibitory order under S. 88, Imuranee Aot, is 
discretionary, so that tbe orders pa^ed in the exer- 
cise of this power cannot l)e made the subject of 
revision. This may affect the merits of the present 
petition, but it is hardly a reason for holding that 
power to interfere in revision does not exist. The ^ 
order which may be passed by tho District Court is 
in the nature of an injunction or mandamus, Tbe 
power to issue an injunction, in the ordinary way is 
always a matter of discretion, but this does not 
exclude the power of revision when there has been 
an irregularity in tbe exercise of jurisdiction. 

With regard to the merits ol tho petltlmi, It ia 
necessary to act out tbe various stages of the pro- 
ceedings. In reply to tbe application made by tbe 
Insurance Company to tne District Courts the 
Suprintendent of Insurance set out a number of 
reasons which had led him to order an inveetlga- 
tion. Among other things, it was stated that the 
managing agents owed a sum of one and a half lacs 
to tbe Company, 'Which they had failed to repay in 
spite of a statutory obligation to do so, that tnair 
present affairs were in a bad way, that the propor* h 
tion of expenses to premium income shown In 1989 
was exeeptionaliy high, that the Habilitm of the 
company amounted to about 11 lacs as against 
asseti of the value of only a little more than five 
to, the assets of the company having been greatly 
over-valued. In answer to this, the company statei 
that the money due by the managing agenli had 
been re-pald (the system of managing agency lli tedd 
to have disappeared in the meantime), wt the 
expenditure showed in 1989 was the mm of exoep- 
tional olrenmstaiioee, mainly due to the Intr^uo- 
tion of the new luiuranoe Act, that 'ihetoltfon 
had grei^Iy Impm^ since th^,' wi that they 
had, nnimpiehahli sesete to tlKifiilneot''atot 14 > 
to'trhleh would h e m ore 1^- te mee t ^ 

. L t t lOi, 

■ Ii. T. &m X m 8# h 6IT’ ? "I# By. Aj.Cka. Trai. 
.,'"Sei;i^ i'W Te%ho»i 
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their obligations even if the Superintendent’s %3re 
a for liabilities was accepted. These assets included 
Government securities, imnaovable ]^xopeity and 
loans to policy-holders. In a further reply, the Supe- 
rinteudent stated that he was not in a posidon to 
say whether it is correct that the position of the 
company had improved to the extent claimed by 
them, since he had not as yet received a copy of the 
new balance-sheet, over the issue of which there 
seems to have been some delay. 

This last statement by the Superintendent of 
Insurance was submitted on a date which had been 
fixed for arguments, 10th October 1941, He was 
then asked whether he was prepared to admit the 
documents on which reliance had been placed by 
the company, To this he replied at the next hearing 
that he was prepared to admit the execution of the 
documents, but not the correctness of their oon- 
t tents. This was on 18th October, when the Court 
passed an order that no oral evidence was necessary 
hut that further documentary evidence could be put 
in by the company. On 5th November 1941, the 
company put in an affidavit by one of its officers, 
attaching a copy of the new balance sheet. To this^ 
were attached various documents in support of the* 
statements made by the company, such as bank 
letters to show the deposit of securities without 
encumbrance and expert valuations of immovable 
property. Arguments were finally heard on 19th 
January 1942 when the Court passed the following 
brief order : 

* ‘After listening the lengthy arguments and con- 
sidering the facts on the file, 1 do not think that 
there is any occasion for interfering with the order 
which has been made against the petitioner by the 
Superintendent of Insurance. 
c In cases of this kind, when it seems clear that 
the Act contemplates a summary enquiry before an 
order for a more thorough investigation is made, it 
would be unwise to lay down any rigorous rules of 
procedure or fetter in any way the discretion of the 
District Court in regard to matters as the nature of 
the evidence to be taken ; but it would still be 
more difficult to hold that this is a correct manner 
of disposing of an application under S. 38, Insurance 
Act. The final order should at least have given 
some indication of the matters substantially in 
dispute between the parties and the reasons for 
dismissing the application. It is not only the final 
order which is unsatisfactory, but also the manner 
of disposing of the case as a whole. Before it could 
be said whether it was necessary or not to have an 
investigation into the affairs of the company con- 
^ ducted by an actuary or auditor or both, it was 
clearly necessary to ascertain exactly over what 
points the parties were at issue and whether the 
grounds given by the superintendent for ordering 
such, investigation were well founded or not ; but 
even now it is still not clear what exactly are the 
substantial points in, issue, and on the material 
available It tyould be difficult, if not impossible, to 
arrive at. any judicial determination on the merits. 
In fact it is difficult to understand what were the 
matters with t^Mch were concerned the lengthy 
arguments mehll<&dd >y the District Judge, which 
' are said to have two days- ’ 

' ‘ prejudi^le-the case' for the' ^^mpany* ' 

, " ^id that the Buper--' 

lehiof'the Inaut%«|fm^t wellhave justified 


Counsel for the Superintendent suggests that the 
Court had only to see whether there were any rea- 
sons for the District Judge’s order at the time it 
was made, but it seems to us that the party affected 
by such an order is not limited to showing that the 
order was issued without good reason in the first 
instance, but is entitled to show that the reasons 
have disappeared and that there is no longer any 
necessity for an investigation from outside. At first 
sight, an order for investigation may seem harmless 
if the affairs of the company are in good order; but 
it has to be remembered that the carrying into 
effect of such an order may seriously affect its repu- 
tation and do harm to its business, more particu- 
larly when this is insurance business, even though 
the results of the investigation may prove satisfac- 
tory in the end. It is for this reason, presumably, 
that an insurance company is given a right of ap- 
peal to the District Court, so to speak; and before 
an application under S. 33, Insurance Act, can be 
dismissed there must at least be some serious at- 
tempts to see whether the party affected by the 
order has good reasons for opposing the investiga- 
tion, even though it may be not possible to do more 
than conduct a summary inquiry. 

This is exactly what does not appear to have been 
done in the present case. As already mentioned, 
there seem to have been three substantial grounds 
for ordering an investigation in the first instance, 
though it is not clear which of them is still being 
seriously pressed as a reason for maintaining the 
order of investigation at the present time. These 
were; (1) That the managing agents had failed to 
re-pay the loan due by them to the company; 
(2) That the balance-sheet for 1939 showed an un- 
duly high proportion of expenditure ; and (3) That 
the assets had been greatly over-valued and were 
not sufficient to cover the liabilities of the company- 

As regards the loan, this is said to have been re- 
paid, and it should have been easy to ascertain 
whether this has been done or not without any 
lengthy inquiry, but it is difficult to see how the 
point can be cleared up if oral evidence is not to be 
heard and documentary evidence is not to be taken 
as correct. As regards the assets, the items men- 
tioned should be capable of being satisfactorily as- 
sessed, but it is not clear how this is to be done at 
present or which of the items are still being seri- 
ously attacked. Even if the Superintendent was not 
in a position to give a definite statement on these 
points until the company put in its documents, it 
was open to the Court to examine the parties again 
and ascertain precisely which items were being 
seriously contested and what would be the most ex- 
peditious method of settling the dispute of fact. It 
was only when this had been done and such further 
evidence taken as might have been found necessary, 
that there would be scope for arguments. 

If all the objections raised by the Superintendent 
have been removed there would not seem to be any 
reason why investigation should still he considered 
necessary and we consider that steps should now be 
taken to ascertain wheth^ the claim of the com- 
pany to have removed these Refects is correct or not. 
H the District Judge comes to the conclusion that 
there are any points w|piich can only foe satislactb^ 
rily cleared up by means of ^pert Investigation, this 
m%ht possibly itself ; a for -upholding if ^ 
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amonnt to the tahing of 
f Sf2r ■“¥ ““se of the word and docs not 

J oS'Sis for jiadiciai determination, 
i? or these reasons we consider that there has been 
an irregmar exercise of Jurisdiction in the present 
case. The petition is accordingly accepted, the order 
Of oismissal is set aside and the proceedings will be 
ireturned to the District Court ior further action. 
There v?lii be no order for costs incurred in this 
Court and other costs will abide the eTent. Stamp 
fee on the petition will be refunded. Parties to ap- 
pear in the District Court on 8th April 194^, 
G.N./E.K, Petition accepted. 


A. h R. (29) 19M Lahore 271 

Tek Ceand and Sale JJ. 

^ GhulOjm Mohammad alias Gama s/o 
Bhag and othets Convicts 
Appellants 

V. 

Empefor. 

Criminal Appeal No. 820 of 1942, Decided on 10th 
July 1942, from order of Sess. Judge, Gurdaspur, 
D/- 12th May 1942. ^ 

(a) Criminal trial — - Confession— -Confeseion 
is not involuntary or unlawfully Induced merely 
because it was retracted at trial. 

A confession regularly recorded by the Magistrate 
with the necessary formalities must not be regard- 
ed as involuntary or unlawfully induced merely be- 
cause it was retracted at the trial. (P 273c, dl 

« Cr. P. C. — 

(»41) Ohitaiey, S. 164, N. 18. 

(»41) Mitra, Page 621, N. 61§;Page 537, N. 519A, 

(b) Criminalttial— Confession— .Maher can foe 
convicted on retracted confes^on if found true 
—But it is unsafe to do so without independent 
corroboration. 

4s against the maker a retracted confession i! 
believed to be true, may form the basis of a convic- 
tion ; but as a rule of caution it is unsafe to base a 
conviction even of the maker on a retracted con- 
fe^ioa alone without some independent corrobora- 
tion. [P 273e3 

Cr P C •• 

f 41) Chitaley, S. 164, N. 18, Pt. 1. 
f4li Mitm, Page 622, N* 616. 

^ (c) Criminal trial — Retracted coniesslon foy 

accused — Evidentiary value of, against co-ac- 
cused — Higher standard of corroboration is 
necessary ip case of retracted confession than 
in case of approver's testimony. * 

- As against the co-aoouaed a retracted confession by ' 
an accused may be taken ipto considerationaubjecti 
however, to tbe rule that it cannot form the basis 
of a conviction without substantial and independent 
corroboration both as to the crime and the crimi- 
naL further as e|tainst the co-a<|au8$d a higher 
standard of corroboration in regard to the retracted 
confession must be demanded than in the ^ m 
the testimony of m approver Wause the tmUmms 
of an apmover can be tested ^ crosMxamtotto 
whetees the oonf^4*^n of an aconsed cannot w su^ 
l&tedtosuohatei 

,|ptratPageJPrK*:mdt • 


(dj Criminal trial — Conlession —Confession . 
if accepted mitst be accepted as whole — Eifect ® 
must be given to that portion which indicates 
that accused acted under pressure — But this 
matter can only be considered by way oi miti- 
gation of sentence. 

A eonfesfiir-n. bouM ne 

ed as a whole and mi in part and therefore, effect 
muit bo tdven to that portion of tho 
which intllcat:/:; that the acciiricd acted Ui 
tent under pros'-iUre. Tliia, however, ia a uiattor 
that can only ho taken Into cou’^idatdtkjn wpy 
of mitigation of iseiitoiice. [ p 

Cr. P. C. — 

r41) Chitaley, S. 164, N, 7 ; R. ;i€T, N, il 

(Ml) Mitra, Pago 537, N, 610A. 

(e) Criminal trial — Evidence — Zimnis 
can foe used only in favour of and not against ^ 
accused. 

The use of jsimnis must be eonSaecl to eliciting 
circumstauces favourable to the accused, ami the 
Judge should not allow himself to hn inlluenead 
SM^ainst an accused person by referenea to the 

CP ma} 

CO Criminal P, C. (1898), Ss. 236, 237— Penal 
Code, Ss, 201 and 302— .Accused guilty of mur- 
der — Disposal of dead bodies by accused sepa- 
rate transaction from actual murder— Conviction 
under S. 201 In addition to under S. 302 is not 
illegal. 

Where the dispsal of the dead haliers by the 
accused who committed the myrder la n separate 
transaction from the actual iniirder, the couviction 
of the accused under S. 201, Penal Code, in addi- 
tion to the conviction under H. 302, Penal Code, la 
not illegal : (’31) 18 A.I.E, 1931 Pat. 172 and (’26) 



13 AJ.B. 1926 All. 737, iUJ. [P 275b. cj 

Cr. P* C»— 

{’41) OhiSy, B. 236 N. 6 Pt. 2. 

(Ml) Mitra, Page 837 N. 766. 

(g) Criminal trial — Confession — Corrobora- 
tion— Murder case— Confession by accused that 
be along with other accusedcommiltedmurder— 
His account of murder corroborated by medical 
evidence and by finding of bodies — His Inior* 
mation leading to recovery of spear and iworil 
buried In field — Weapons not found italned 
with human blood— Fact that acedsed gave 
inf ormation leading to discovery of buried sword 
which there was no need to bury unless used h 
lor some guilty purpose held in circumstances oi 
case was material corroboraiion ol accused’s 
confession. 

Thh ftceoant'of the murder given by the aacused 
in his coniesslon that he along with other accused 
committed the murder waa corroborated by tlb 
medical evidence and by the Ending of the 
His uagri was found to be bloodstained on 
and ne himself gave Information leadli:^ In the 
recovery Ol a spear and a sword. Theme ' ^fOna 
were not p^ved to be stained with humi^ blood but 
they i}^re;dlwyefed bmrled In a ^ 

EM that liM.ihfel that 'the dM give 

lni(«alta ieadiiig to the a terled 

swewd which wiMi 'In fact a klrpiMSM:** weapon which 
theSii W«i m need to' bury It, ^as used for 
entity 'pmose was In' Ihi'ipiurttalat eirenin* 

v;; r' 
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(h) Criminal trial Evidence-»Corroboration 
® —Murder— Accused being found in possession 
oi deceased’s watch shortly after murder is 
strong corroboration of his participation in 
crime. 

The fact that the accused was found in possession 
of the murdered man’s watch shortly after the 
murder, afiords strong corroboration of his partici- 
pation in the crime. [P 274^, /] 

j5. jB. Puri and J, Jj^Ka^vur — for Appellants. 

Ghulam Basul Khan for Advocate-General — 

for the Crown. 

SALE J. — Some time after sunset on the even- 
ing of 25th June 1941 two Jats Ganda Singh and 
Cbaran Singh were murdered near village Daban- 
wala in the Gurdaspur District. Six persons have 
been convicted by the learned Sessions Judge of 
'b Gurdaspar in connexion with these murders as 
follows ; Ghulam Mohammad alias Gaman and 
Shafi Arains with Ohanan Singh a Mazhabi under 
S. 302, Penal Code, for committing the murders ; 
and these three principals together with Mohammad 
Hussain and Kur Arains and Nika Tell, under S. 201, 
Penal Code, for causing the evidence of the commis- 
sion of the oSence, i.e., the bodies of the murdered 
persons, to disappear. Ghulam Mohammad, Shafi 
and Ohanan Singh have been sentenced to death ; 
and aU the accused Including the principals to seven 
years’ rigorous imprisonment under S. 201, Penal 
Code. From these convictions the accused have 
appealed, and the death sentences are before us for 
confirmation. Of the accused, Ghulam Mohammad 
and Nur are brothers; Mohammad Hussain is their 
nephew, being the son of one Din., their brother, 
who has been discharged by the Committing Magis- 
‘® trate. Ganda Singh deceased was a Sarpanoh of the 
Panchayat of Dabanwala and Oharan Singh deceased 
was a member of the Panchayat. It has been proved 
by the evidence of Tulsi Ram (P. W. 20) who keeps 
the Panchayat registers that all these accused (as 
well as their relations) had on various occasions been 
involved in cases before the Panchayat and had been 
fined. On 25th June 1941, that is, the date of the 
murder, proceedings for forfeiture of security were 
being taken in the Court of Mr. Kishan Chand 
Mathur, Resident Magistrate at Batala (P. W. 6) 
against Mohammad Shafi and Ghulam Mohammad 
accused and also against Din the discharged accused. 
Ganda Singh Sarpanoh (deceased) was a prosecution 
witness in the case while Chanan Singh Maz^bi 
accused was a defence witness. It appears from the 
evidence of Gurbaehan Singh, at that time Ahlmad 
■ijf of the Court of the Resident Magistrate, Batala, 
(P, W. 6), that Oharan Singh deceased was also pre- 
sent with Ganda Singh Sarpanoh; and at about 5-30 
P, M. when the parties were leaving the Court, he 
witnessed^ a quarrel between Ganda Singh and 
Oharan Singh on the one side and the respondents 
and their witnesses on the other. At about 7-30 the 
same evening Oharan Singh and Ganda Singh de- 
ceased cable to see the NaibTahsiidar, Batala, when 
this witne^ Gurbaehan Singh was present, to make 
some enquMs^ about a mutation. Ganda Singh had 
a bicycle and was carrying a kirpan. Ganda Singh 
and Oharan Singh Were not seen aliye again. 

. Fgr an accoSdt rof their murders the only evi- 
i;-dfhee^is the retraiiCj^V confession of Ohanan, Blush 

Magistrate ,pn, 4th 
,Phanan Singh states', 
to^ 


Gaman when Shafi said that he would pick up a ^ 
quarrel with Ganda Singh Sarpanoh the same * 
evening and requested Gaman and Chanan Singh to 
accompany him. Ohanan Singh states that he tried 
to dissuade Shafi from this enterprise but under 
threat of being involved he agreed to accompany him. 
They then separated. Shortly after Ohanan Singh 
had reached his house, Shafi and Gaman came to 
him armed with a kirpan and a gandasa respec- 
tively. Chanan Singh took a spear, and the three 
went towards a place known as Takia Panj Pir, 
which Ganda Singh Sarpanoh was expected to pass, 
on his way back from Batala. The three awaited at 
Takia Panj Pir for something more than one pehr 
(i. e., about three hours) after nightfall when 
Ganda Singh accompanied by Oharan Singh was 
seen to alight from a tonga and came along the 
pathway. As they approached, Ohanan Singh said 
that he endeavoured to dissuade Shafi but on j 
Shaft’s insistence, he, Shafi and Gaman made a 
concerted attack on Oharan Singh and Ganda Singh. 
Shafi cut ofi Oharan Singh’s head with a blow of 
his kirpan. Chanan Singh and Gaman struck blows 
on Ganda Singh. with their weapons. When Ganda 
Singh was half dead, Shafi severed his head with 
the kirpan. Ghulam Mohammad took the head of 
Ganda Singh while Shafi picked up the head of 
Oharan Singh. The heads were thrown into the 
canal in the vicinity. The bodies were dragged aside 
pending disposal. Thereafter, Chanan Singh, Gaman 
and Shafi went to the village for help and procured 
the assistance of Nika Teli, Mohommad Hussain 
and Nur. These six persons returned to the scene of 
occurrence with a spade and some ropes; the dead 
bodies were tied up and buried in a pit. Two of the 
weapons used, a spear and a kirpan, were buried < 
and the gandasa was thrown into the canal. Ohanan * 
Singh says that an attempt was made by him to 
wash ofi bloodstains, by bathing in the canal* 

Such is the confession. The matter rested until 
the 28th when owing to the continued disappear- 
ance of Ganda Singh and Oharan Singh a report 
was made to the police by Labh Singh lambardar. 
Mention was made therein of the proceedings in 
the panchayat and before the Resident Magistrate, 
and the suspicion was recorded that Ganda Singh 
and Oharan Singh had been the victims of a foul 
play. All the accused were arrested on 29th June 
1941. On the same day, a head was seen floating 
in the canal distributory near village Ohawinda 
Deviwala in the Amritsar District, It Is not clear 
how far away .the place of tluB discovery is from the 
scene of the murder but the discovery seems to have 
been made independently of this arrest of the ^ 
accused. This head has been identified by Sadhu 
Singh son of Ganda Singh (P. W. 14) as being that 
of the deceased Ganda Singh. This identification 
has not been questioned in appeal and need not, 

^ therefore, be further discussed. 

As a result of interrogation, Shafi accused took 
the investigating Sub-Inspector and other witnesses 
to Takia Panj Pir and showed a place where biood- 
stairied earth was found on the ground and al^ 
some blood-stained human hair. Specimens of these 
articles were taken possession of by the investigate 
ing Sub-Inspector, arid were sent to theOhemical 
Examiner and Imperial Serologist,* and they mvh 
.TOfen proved to be stained with human Moo'd.'’ 

^iaoe in queatipm was the scene of thC murde; 


h^less bodies we»6 dfe^^ the ies^^ 
is,', MM ''baried^.in nit 
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^^sed. It> sufficient to^'^r^tThe 

the Recount gW ffi 
the retracted confession, of the wav in which the 
committed. In the case of Ofaamn 
oaS^ of ^«<5apitation ; and in the 

^ ^ ^ ^arge number of 

w that theunteunate man 

had been, brutally done to death. The head had 

fay a numte o£ blows and the eyeballs 
removed from their sockets, ^ 

^he evidence against the accused consists of the 
retracted confession of Ohanan Singh together with 
recoveries and discoveries effected at the instance 
of mdividual accused, and the recovery of blood- 
stained clothes from their persons. These dis- 
eoveries will be discussed in detail for the purpose 
b of determining how far each item corroborates the 
retracted confession of Ohanan Singh and connects 
each individual accused with the crime. It is un- 
necessary to deal in detail with the evidence relating 
to the factum of each discovery and recovery, since 
mis has not been challenged in appeal by Mr. Puri. 
He has confined his arguments to attacking the 
confession made and retracted by Ohanan Singh, 
which he contends is of no evidential value except 
as against the maker himself. So fat as the recove- 
ries and discoveries are concerned, he contends that 
they are not sufficient to sustain the conviction for 
xnurder but at best they could only support a con- 
viction under S. 201, Penal Code, against those 
accused who are shown to have been connected with 
the disposal of the bodies. In regard to two of the 
accused only, that is, Nika and Nur, it is contended 
^ that there is no evidence against them on which a 
^ conviction of any sort can be sustained. It will be 
necessary first to consider the retracted eoniession of 
Ohanan Singh and the extent to which, if accepted 
as true, it can be used against the maker and his 
co-accused. 

As already stated Ohanan Singh was arrested on 
29th June 1941. He is said to have made a state- 
ment to the investigating officer on 1st July (though 
the substance of this is hot admissible) and made a 
regular confession, ( the gist of which has already 
been given in this judgment), recorded by a Magis- 
trate on 4fch July. This confession was subsequently 
retracted by Ohanan Singh alleging that he had 
made it under police pressure, As Mr. Puri admits, 
there Is no evidence to show that Ohanan Singh 
was subjected to police pressure. The confession 
was admittedly regularly recorded, all the necessary 
formalities being observed, by the Magistrate, The 
confession is corroborated by ,suoh circumstantial 
evidence as is available In this case, in particular 
by the fact that when arrested the pagri (Ex. P. 9) 
which Ohanan Singh was found to he wearing, was 
: bloodstained and these stains have been established 
by the evidence of the Imperial Serolc^lst to be, 

, human bloodi . In addition, onlnformation given by 
Chanan.Singi, a spear ^as recovered buried la the 
. field of one Mika and a sword buried in the field o! 
,nna Oamafi on let July 1^41, that is, three days 
before the cohfessioih, :was recorded by the 
. trate^ The e^d^w value of , these last two items 
, 'would per se be small m they. ^ 1^0 ^loVpwed to be 
. ’ stained, 'rth hnmah blood but It is ssgiodficant that 
. lith weapons were found buried and the^ reeove- 
, Jjfies do Woborate the account of the given 

: ii ln ithe oQiifessiom The confcofidon must not m 
: ^Jiiriarded *‘as Involuntary dr ipkwfully induw 


sions Judge that the eon telon was made voluntarily 
and is In substance true. c 

The question now for con^ideralloii is the evi- 
dential value of this confeasion (a) a-gjiinsl Ohanan 
Singb hlmFolf and (h) sigainst hL. c'j-aeeusmi. Now 
as against Chanan Singh the maker, a retracted' 
confession, if hplloved to be true, may form the‘ 
basis of a eonvictiou, bat as a rule of mution, it i« 
unsafe to base a couvlctlon even of the maker on a 
retracted confession alone without Home I udependcnl. 
corroboration. As against the co-accused^a r#>trae£ed 
confession may be taken into considemtiou subject, 
however, to the rule which h now firmly established 
that it cannot form the basis of a convlctkm with-' 
out substantial and independent corroboration both 
as to the crime and the erimmai. Fart her, we 
agree with Mr. Puri that a higher standard of cor-i 
rohoration in regard to a retracted contesion must; 
be demanded than in the ease of the t^timony oli * 
an approver because the testimony of an approver ^ 
can be tested by cross-examination whereas tha eon-! 
fession of an accused cannot be subjected to such a' 
test. 

It is contended by Mr. Puri that In this ease the 
statement of Ohanan Singh is not a real confession 
but is of an exculpatory nature by reason of the 
fact that he has stated in the confession that he 
acted under pressure, so that whatever Ohanan 
Singh has confessed to have done waa not done as a 
voluntary act. We cannot accept this argument. It 
is true that Chanan Singh says that on two occa- 
sions, he tried to diasuade Shafi from this enter- 
prise and that Shafi threatened to involve him if 
he refused. Nevertheless, the fact remains that on 
Shafi% insistence Ohanan Singh says that he ag- 
reed ; and when the conspirators attacked Ohanan 
Singh and Ganda Singh, Ohanan Singh admits ^ 
striking Ganda Singh repeatedly with a spear until 
Ganda Singh was **baif dead** after which Shafi 
gave the **coup de gmc§** by striking off his head 
as he had already struck off the head of Charan 
Singh. The oonfefision, therefore, ts complete In 
that Chanan Singh fully involves himself In the 
crime : and on his own showing he has committed 
an offence, which certainly amounts to the offence 
of murder. It is true that it is also an ^tablished 
rule of law that a confession, if ao<3epted at all, 
should be accepted as a whole and not In part and 
that, therefore, effect must be giv^ to that portion 
of the confession which Indicates that Ohanan 
Singh acted to some extent under pressure. This, 
however, is a matter that can only be taken into 
consideration by way of mitigation of sentence. For 
the rest wo hold that the confession Is complete in 
itself ; it is true and genuine ; and It may be taken 
into consideration hot only against the mhker but 
against his co-aomsed subject to the rule that there 
must be substantial and independent corroboration 
which in the case of the co-acoused must be of a 
higher standard than would be demanded in the 
case of sn approver* 

We turn, therefore, to the question of cor ro^* 
tlon. We are not impressed with' the miimm Of 
the c»ae-witn<^ whme p*^ee mm ap* 

mrently as a result bl dhmmn 8lngh*s 

BseM' tim ft Uttfm ^Ib'ft 

S ^ ftlSl (ffe he A wTWwy) 
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’ A ^>y tlie police, this man, who is a grazier, admits 
^ that he resides at a difierent village some nine or 
ten miles away; and though he says that at the 
material time he was grazing his goats in this parti- 
culBr area, it is impossible to hold that he was a 
lihely sort of person to be present at that place and 
time, and to have seen Ohanan Singh and Shafi as 
he now says. Moreover, he starts bis evidence by 
saying “about ten months ago on the 25th of some 
English month’' the use of this phrase itself tends 
to indicate that he is a tutored witness. But ignor- 
ing, for these reasons the evidence of P. W. 8 we 
hold there is sufficient corroboration of Chanan 
Singh’s confession as against Ohanan Singh him- 
self. The motive as against Ohanan Singh is estab- 
lished because he gave evidence for the A.rain 
accused in the proceedings against Gharan Singh 
and Ganda Singh before the Resident Magistrate at 
^ Batala on 26tb June, He is certainly a partisan of 
the Arain accused and was, according to the evidence 
of the Reader and the Magistrate, involved with his 
companions in hot words with Ganda Singh and 
Gharan Singh when leaving the Magistrate’s Court 
on 26th June. His account of the murder is corro- 
borated by the medical evidence and by the finding 
of the bodies. His pagri was found to be blood- 
stained on arrest and he himself gave information 
leading to the recovery of a spear and a sword. It 
is true that these weapons are not proved to be 
stained with human blood but they were discovered 
buried in a field and the fact that Chanan Singh 
did give information leading to the discovery of a 
buried sword which is in fact a kirpan a weapon 
which there was no need to bury unless it was used 
for some guilty purpose is in the particular circum- 
0 stances material corroboration. We hold, therefore, 

‘ that Ohanan Singh has been rightly convicted under 
S. 302, Penal Code. 

Turning now to the case of Shafi, it has been 
established that he had a strong motive for the 
attack on Charan Singh and Ganda Singh because 
of the action taken against him and Gaman by the 
Panohayat and the fact that on the day of the 
murders proceedings were pending against him 
before the Resident Magistrate at Batala in which 
Gharan Singh and Ganda Singh were prosecution 
witnesses. It is proved that on leaving the Magis- 
trate’s Court Shafi and Gaman were involved in a 


armed with a gandasa and this is just the sort of 
cut that he might have received in the attack on 
the two victims one of whom had a kirpan. His 
clothes, too, were suspected to be stained with 
human blood but the stains were found by the 
Imperial Serologist to be disintegrated and their 
origin is not established. This evidence cannot, 
therefore, be used as good corroboration against 
him. But the important thing is that on informa- 
tion given by Gaman a watch was recovered from 
his house, which bears the name engraved on its^ 
back “Charan Singh, Jat, Dabanwala, 7th May 
1940.” The identity of this watch as the property 
of Charan Singh deceased is thus well esablished 
and is not questioned in appeal. Mr. Puri can only 
suggest that somebody might have given this watch 
to Gaman. It could hardly have been Charan Singh 
himself and we consider the fact that Gaman was 
found in possession of the murdered man’s watch if 
shortly after the murder, afiords strong corrobora- 
tion of his participation in the crime. We hold, 
therefore, that the guilt of Gaman has also been 
established under S. 302, Penal Code. 

This completes the convictions under S. 302 and 
we now turn to those accused who have been con- 
victed only under S. 201, Penal Code, that is to say, 
Mohammad Hussain, Nika and Nur. The convic- 
tion of Mohammad Hussain under S, 201 is not 
seriously challenged. The part attributed to him in 
Charan Singh’s confession is corroborated by the 
fact that his clothing, on arrest, was proved to be 
stained with human blood. In addition, on informa- 
tion given by Mohammad Hussain, the bicycle of 
Gharan Singh was recovered from a well. The 
identity of this bicycle as the property of Charan 
Singh has been fully established and the evidence g 
is not contested in appeal. The fact that Charan 
Singh bad a bicycle at the time of his murder is 
mentioned by Chanan Singh in his confession. We 
hold that these proved facts are corroboration of 
the confession of Chanan Singh that Mohammad 
Hussain took part in the disposal of the bodies and 
we, therefore, maintain his conviction under S. 201, 
Penal Code. 

As regards Nika, the evidence of corroboration is 
not so satisfactory. The main items of corrobora- 
tion alleged against him are (1) bloodstained clothes 
and (2) the production of a kirpan identified as that 


quarrel with Ganda Singh and Charan Singh. As 
regards the actual murders Shafi is given the lead- 
ing part in Chanan Singh’s confession. It was Shafi 
who seems to have organised the attack, and to 
have taken the leading part by decapitating the 
» victims. The scene of the murder was discovered on 
information given to the police by Shafi and two 
headless bodies were recovered buried in a place not 
far ofi, again on information given by Shafi. In ad- 
dition, the safa worn by Sbafi at the time of his 
arrest has been proved to be stained with human 
blood, there being on it no less than 66 such blood- 
stains. This evidence afiords strong corroboration 
of the patMpation of Shafi in the murders and we 
hold that hd, too, has been rightly convicted under 
B. 302, Penal Code. 

As against Ghulana Mohaffiffiad alias Gaman, it 
I is established' ihat when he was arrested he was 
lonhd to be a severe cut on the ankle, 

of^hich he hai no satisfactory esplanation. 
, ’ He admitted, hbwe't^,||ia|'he received thie out oh 

^ feth June'; but has and; unsatisfan** 




; revived; this- out. ,, 




of Ganda Singh. The stains on the clothes, how- 
ever, have not been proved to be human blood. 
The circumstances attending the production of the 
kirpan which, it is true, has been identified as that 
of Ganda Singh, are peculiar. This kirpan was 
recovered on information given by Nika from the h 
house of a widow Mt. Biri (P. W. 31). This witness, 
however, cannot explain how and when the kirpan 
came to be placed in her house. She admits she 
always keeps the doors of her house oj^n and it is 
clear from her evidence that anybody might have 
placed it there. All, therefore, that the production 
of the kirpan from her house proves against Nika is 
that he knew that Ganda Singh’s kirpan had been 
hidden somewhere in Mt. Biri’s house. It is true 
that in the confession the fact that Ganda Singh 
had a kirpan is mentioned, but nothing is said as to 
its disposal nor m, there any mehtion of tbefaet that 
Nika took the kirpan. In these oircnmatances we 
cannot hold that the rebovei^ of the Idri^h afiorde^ 
any corroboration of the coufesMon of Chhnito 
/Singh as against Nikkhf. /Vlfe must, ^erefbrn, give 
. ' 
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Thne is one other point which requires men- 
. • ™“® learned Sessions Judge has convicted the 
principal oflenders Shafl, Gaman and Ohanan 
Singh under S. 201 as well as S. 302, Penal Code. 
There is no doubt ample evidenoe that the mar- 
aerers, subsequently assisted in the disposal of the 
bodies of their victims. The question whether such 
a double conviction k legal has been the subject of 
some conflict of authority, A Division Bench of the 
Patna High Court in 10 Pat. 1401 held that S. 201 
does not relate to the principal oiender but to per- 
soiKi other than the actual criminal who, by causing 
the evidence of the offence to disappear, assist the 
principal to escape the consequences of his crime. 
This view was not approved in a Division Bench of 
the Allahabad Court, reported in 49 AIL 57.2 
do not propose in this case to enter into this contro- 
versy because as pointed out by the learned Judges 
in 49 AIL 572 the question, so far as the principal 
offenders in this case are ooneerned, is obviously 
g ^academic. But as the disposal of the bodies was in 
this ease Obviously a separate transaction from the 
actual murders, we are not ditposed to thinh that 
the copiction of the principal offenders under 
S. .201 in addition to the conviction under S. 302 ia 
ill^L We, therefore, maintain their convictions 
iunder S. 201 but we do not impose any separate 
sentence under that section. 

The result is that the convictions of Shafl, 
0hulam Mohammad alias Baman and Chanan 
Singh are maintained under S. 302 and under 
S, 201, Penal Code. As regards sentence, the death 
penalty in the case of Shafl and G-aman is clearly 
apropriate and is conflrmed, and their appeals are 
dismissed. In the case of Chanan Singh we accept 
the plea in his confession that he aot^ under the 
influence of, and as a result 0 ! pressure from, Shafl. 
Ohanan Singh is a Mazhabi Chuhra and is likely to 
^ have acted, a$ he says, under the influence of the 
Arain a(kused» We do not, therefore, conflrm the 
sentence of death in his case but commute it to 
transportation for life* To Ibis extent his appeal is 
accepted* As regards Mohammad Hussain whose 
conviction we maintmn under S. 201, we confirm 
the sentence of seven years^ rigorous impriaonmeat 
and dismiss his appeal; For r^ns already given 
the appe^ of Kika hhd Hur are accepM and both 
lufe acquitted* 

'' ^ mmrrnglj/. 
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FULL BENCH 

Tee Chakd. Bhide and Sale JJ. 

Mela Ram, Proprietor of Firm Mda Bam 
and Bam — Decrm-hokkr -^-Appellant 

V. 

Firm Ram Dm Jcshi and Sons through 
Jagat Bmn eto., and alkeTS--^Obt}ectors 
— lles’pmidBnts. 

Exn* First Appeal No. 254 of 1941, Decided on 
16th July 1942, referred to Full Bench by TekCh ami 
and Beckett JJ., D/- 20th May 1042, 

(a) Civil P. C. (1908), Ss. 47 and US --- Sale 
of house by Judgment-debtor — Decree-holder 
applying for attachment of amount left with ^ 
vendee for payment to vendor's creditors — * 
Court ordering vendee to pay amount left with 
him to vendor's creditors within certain time or 
to deposit it into Court — Appeal by decree*® 
holder^Judgment -debtor, vendee and vendor^a 
creditors impleaded as respondents •— Appeal 
held lay against judgment* debtor only— Appeal 
held may be treaied as revision as against ven- 
dor's creditors (Fer t^ek Ohand /. in Order of 
Reference)* 

The judgmeutdehtor sold a hous^ belonging to 
him for Bs. 5600 out of which Bs. 21 JO were left 
with the vendee for payment to the vendor’s credi- 
tors. On the appUcatioti of the decree’ holder for 
attachment of the amount loft with the \ endec, tho 
Court rejected the objections raised by the judgment- 
debtor, the vendee and ventlor's creditors and order- 
ed the vendee to pay the sum of Es. 2110 to the ^ 
creditors of the vendor within a certain period and 
to produce their receipts or to deposit the amount 
in Court, 'The decree. holder appealed impleading 
the judgment-debtors, the vendee and the vendor’s 
creditors as respondents : 

Beld that the appeal clearly lay against the 
judgment-debtor and not against his creditors who 
were not parties to the suit in which the decree 
sought to be executed was paased and theiefore the 
appeal may be treated as a revision as against them. 

£P 27761 

C* F* C. — ' 

(»40) Chitaley, 8. 47 N. 84, N. 87; 8. 115 N. 19 1% 1. 
(*41) Mulla,Fage 19S Note “Appeal;*' Page 469 Ffedf), 

(b) Vendor and vendee — Part of purchase 
price left with vendee with instructlona to ven- 
dee to pay same to vendor’s creditors — Vendor 
can revoke instmetfons and require money to 
be paid to him except under special circum- 
stancea — Special circumstances Indicated (Per 
Teh Ohand J. in Order of Mef^eme}* 

The mere eircamstsnoe that the vendor has given 
Instructions to the vendee to pay the amount of pur- 
chase price left with him to nSmed persons does not 
debar the vendor from revoking those inBtrs^^toi 
and requiring that the amount be ^Id to himfsif, 
except under eerlalii special circamataneee Si when 
the peison to be paid has a charge on list, properly 
sold which had to be redeemed with a pari Of tbit 
sale coeikterallbn so that 'the vendee ''U^ht get the 
propepny free frmh eimmmbranoes* CF 27fc,<i] 

. (cF TrahSltr ol Fropeety SfM S* $$ (4) 
w Vendor can 'onlorce hls^eliiiii;# lor unpaldi 
tmrchasft price on propen^’Oold wettdee 

fdty Fftnctpl#' Wr.’i%' II (4) applies to 
f fpm FsiH ■ 


h 
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K, I. B, 


On the completion of the sale transaction*, the 
^ vendor automatically acquires a charge for the un- 
paid purchase price on the property sold and he can 
also enforce it personally against the vendee.^ This 
charge is analogous to the unpaid vendor’s lien in 
English law and in India it has received statutory 
recognition in S. 55 (4), the principle of which is 
applicable to the Punjab* [P 278c] 

T* P. Act — • 

(’36) kuUa, Page 303 Note “Enforcement.” 

C34) Mitra, Page 277 N. 311A* 

(d) Vendor and vendee — Part of purchase 
money left with vendee for payment to vendor’s 
creditors — Vendee does not hold amount in 
trust for creditors — There being no privity of 
contract creditors cannot sue vendee for that 
amount fPer Bench)* 
h Where a portion of the purchase price is left with 
the vendee for payment to the creditors of the ven- 
dor the vendee does not hold the amount in trust 
for those creditors and as there is no privity of con- 
tract between them and the vendee they cannot sue 
him for its recovery: (’35) 22 A.I.B. 1935 Lah. 354, 
Bel* on* [P 278c1 

T. P. Act — 

(’86) Muila, Page 301 Note “S. 55 (4) (b)— Seller’s 
cWge for unpaid price.” 

(’34) Mitra, Page 276 N. 311. 


that it is payable at future date or to third party ^ 
makes no difference fPer Full Bench)* 

The unpaid purchase price is the vendor’s money 
in the hands of the vendee, which he is under an 
obligation to pay to the vendor and in the absence 
of a contract to the contrary, this obligation arises 
at the moment the sale transaction is completed. 
The fact that the money is, by agreement, made 
payable at a future date or that the vendor has 
asked the vendee to pay it to a third party'makes no 
difference. It is none the less an existing and com- 
pleted obligation and as regards it, the relationship 
between the vendor and the vendee is that of a cre- 
ditor and debtor. The sum left with the vendees out 
of the purchase price for payment to creditors of the 
vendor but which the vendee has not actually paid 
to them is a ‘debt’ due by the vendee to the vendor 
within the meaning of S. 60 and 0. 21, E. 46; (1933) - 
1 K. B. 47, Bel* on. [P 278e,/] ^ 

The deoree-holder of the vendor can attach the 
unpaid purchase money left with the vendee imme- 
diately after the execution of the sale deed ; and 
need not wait until “reasonable time” has elapsed 
from the sale and the vendee has omitted to pay the 
vendor’s creditors within that time : (’37) 24 A.LE* 
1937 Lah. 608; 23 Mad. 441; 6 C* L. J. 398 and 
(’31) 18 A. I* E. 1931 All. 95, Bisting* [P 278&; 

P 279 a.61 

Therefore if at the instance of a person who holds 


(e) Transfer of Property Act (1882), S. 55 (4) 
—Vendor’s charge for unpaid purchase price is 
not excluded by mere personal covenant to defer 
payment of portion of purchase price or to take 
it by Instalments — Charge subsists in spite of 
direction that amount should be paid to vendor’s 

® creditors fPer Full Bench). 

The vendor’s charge for the unpaid purchase price 
over the property sold is not excluded by a mere 
personal covenant to defer payment of a portion of 
the purchase money or to take it by instalments. 
The charge subsists even though the vendor has 
directed that the amount be paid to his creditors or 
other nominees ; (’18) 5 A. I, E. 1918 Mad. 1045 
(F.B.) and (’33) 20 A. I. E. 1933 Oudh 33, Bel* on. 

[P 278d] 

T P Act — • 

(’36) Muila, Page 301 Note “S. 55 (4) (b)- “Sel- 
let’s charge for unpaid price.” 

(*34) Mitra, Page 274 N. 311. 

(f) Civil P. C. (1908), S. 60 and O. 21, R. 46- 
Word “debt” in S. 60 and O. 21, R. 46-Mean, 
ing fPer Full Bench)* 

^ The word “debt” in S, 60 and 0. 21, B* 46 means 
a sum of money which is now payable or will be- 
come payable in the future by reason of a present 
obligation*. It is an actually existing debt, i. e., a 
perfected and absolute debt; not merely a sum of 
money, which may or may not become payable at 
some future time or the payment of which depends 
upon contingencies which may or may not arise : 
27 Cal. 38 and p4X) 28 A,I.B* 1941 Bang. 256, Bel* 

'"‘c.P.C.^v CP278e./] 

(’40) 60 N. 1 Pte. 1, 8;.0. 21. S. 46, 

’ N.;apt. l.'.Mi..;.,.' ■ 

, (’4^ Malla, Pte. (i%; b)i Page 611 

’ ' -and' "21’, ‘H* 46 


a decree against the vendor a prohibitory order 
under O. 21, E. 46 is served on the vendee, before 
he has paid out the amount to the nominees of the 
vendor in accordance with the directions set out in 
the sale deed, the attachment is good and neither 
the vendee nor the vendor can object. The vendor’s 
nominees have no locus standi to object for, there is ^ 
no privity of contract between them and the vendor, 
and the mere direction of the vendor to the vendee 
to pay the amount to them which is ordinarily 
revocable at any time before payment has actually 
been made creates no jural relationship between 
them. [P 278sr] 

C P C 

(’40) bhitaley, S. 60 N. 7 Pt, 4. 

(*41) Muila, Page 811 Note “Attachment of debt*” 
Asa Eam Aggarwal — for Appellant, 

Darbari Lai and Shamair Chand — for Eespon- 
dents (Trader’s Bank Ltd., Ludhiana; and 
Dhani Eam, Gian Chand and Faquir Chand, 
respectively). 

OEDER OF REFERENCE, (Teh Ghand and 
Beckett Z?/- 20th 2Aay X94i2*) 

Teh Chand J*. — On 19th March 1941, Mela ^ 
Ram appellant obtained a decree on the basis of an 
award against firm Eam Das Joshi & Sons for 
Bs.11276-4’0 payable on or before 13th April 1941, 
failing which the judgment-debtor firm was made 
liable to pay Bs, 15,000 to the decree-holder. It was 
also provided- that until the payment of the decretal 
amount the judgment- debtors ^ J^ot alienate 
any part of their property. On 7th April 1941 
within three weeks of the decree, however, the 
judgment-debtors transferred by a roistered sale- 
deed a house belonging to them to Aehhrn Bam, for 
Bs, 5000. Out of the sale-price Bs, 2U0 ^as left la 
deposit with the vendee for payment to flveviKfeii* 
.'tes, of '.the': vendors, 

Ohandi Fag[ir: Chand,, 'Sham ^tl8i'’and 
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“ creditorsaforesaid. 

a?so credftors. S 

to receive it as it had beea 
the jadgaient. debtors and 
the amoant in ohmiouB, pleading that 

Wtion was not a “debt** and. 

E 46 ^ivii'’p^“TJ° ®‘*a®‘‘“ent under 0,21. 
All’ IQW following 

not noso^i^' 4® toasonabletime 
pnsWo'n.®”*®®^ execution o£ the sale to 

Xrant k»7 •“'^®.® *“ *'=‘® creditors, the 

tnfTh '"‘1* ‘li® ’'ondee was not 

^"T‘‘r ^“'“‘®' P“®®®'i 

l,v lT!®t fo pay to the creditors the 
I"®®" l®ff with him within 13 
days and p^uee their receipts or to deposit the 
^ attaching deeree-hol^r Mela 

the judgment. debtor the 

as respondents in the appeal. 

ni^ ps^ehmxnary objection is raised on behalf of 
Ohand, Fagir Chand and the 
4 lay against them as 

they were not parties to the suit ; and the decision 
.so far as they are concerned did not fall within the 
purview of S. 47 and did not amount to a decree, 
Mr. Asa Bam, however, prays that this may be 
treated^ a petition for revision against these res- 
pondents, as the appeal clearly lies against the 
judgment-debtors Bam Das Joshi and sons, who also 
had raised the same objection. This is a reasonable 
p^yer and we grant it. It is common ground that 
^ere a portion of the purchase price is left with 
0 the vendee for payment to prior creditors of the 
vendor, the vendee does not hold the money in trust 
for these ^creditors; and there being no privity of 
contract between them and the vendee they cannot 
sue him for recovery of the amount. This has been 
laid down in a series of cases, of which the latest is 
16 Lah, 118*2 It is also well-settled that on the 
completion of the sale the ownership of the property 
passes to the vendee but the vendor has a lien on 
the property sold for the unpaid portion of the sale 
price and that the vendor can enforce this Hen not 
only against the property but also against the 
vendee personally. The vendee is under an obliga- 
tion to pay the balance of the sale-price to the 
vendor or to his nominee in accordance with the 
terms of the conveyance. The mere oircumatance 
that he has given instructions to the vendee to pay 
the amount tg, named persons does not debar the 
» vendor from revoking these instructions and requir- 
ing that the amount be paid to himself, eioepl 
under certain special circumstances as when the 
person to be paid has a charge on the property sold 
which had td be redeemed with a part of the sal© 
consideration so that the vendee might get the pro- 
perly ire© from encutubranees* , It was not denied by 
counsel for the respondent that the unpaid sale 
consideration fa the vendor^s money which the 
vendee is under an obligation to pay. The questloni 
however, is whether this obUgation Is a **difet^* 
withio the meaning of S. 60, Civil E 0., and t« 
attachable as: the vente*s prO]^ty by a ©redllor of 
■ . 'his nM 0. B>46. ^**Dtebns not dedned in the 

M?67) s4:A:. lb; mt: ?*ah. oofTmm mi 

_ , :69 2Ol|',0|a|ar»mahEundah- '1^*4 y* 

' : Mrm iPtossr^m junlar^.W#;' ' > . . i*'. ^ . 

^ I® 0* 

iii: 'i ^ e Vb. ; fw 


Code but it has been judicially interpreted mean, ^ 
in these provisions ©f the Cod© and similar provi- 
sions in the English htw. an “actually exialin^ 
debt, that is, a peri'fctcd and absolute debt, not 
merely a sum of money which may or may not 
become payable at sonic future time or the payment 
of which (iependa upon eontlniTeneies wbicli may or 
may not happen^* ; 27 Cal 38* and A, I, B, 12il 
Kang. 25G/t 

Applying this te^t totheiniprddp.aleeamiidcrati^m 
left with the vcsclee, it has bern held that money 
which has been left with the vendee far payment to 
nominees of the vendor is u '*debt*' which is iiabl© 
to be attached by a creditor of the vendor under 
0. 21, B. 4B, In some cases, however, it lia.? been held 
that the obligation matures after reasonable time 
has elapsed from the date of the sal© or the dal© 
when the amount was payable to the vpmlor*e 
nominees and that until such time has expired the / 
amount caimol be attached. The present Is a case 
of this hind. Here the sale-deed was exacuied on 
7fch April 1941 when a part of the sale-price was 
left with the vendee for payment to certain named 
creditors of the vendor. These instructions bad not 
been withdrawn and the vendee had not had snjffii- 
cient time to trace and pay the creditors before the 
prohibitory order was issued on 15th April, The 
lower Court following A. I. B. 1937 Bah. 6081 hm 
held that as reasonable time had not elapsed after 
the sal© the amount was not liablo to atiaohinent 
forthwith. The correctness of this view has been 
assailed by the appellants’ learned oaumel and It 
bag been strenuously urged that them is no justid- 
cation in law for this distinction. This contention 
does not appear to be without judicial support. On 
the other hand, there are cases in which the same g 
view has been taken as in A, 1. K, 1937 Hah. 60S1: 
S 0 & 23 Mad. 44l« at p. 444; 52 AH. 761» at pp, 764-C5 
and 6 C. H. J. 8987 at p. 402. The question is of 
great importance and not free from difficulty and we 
think should be authoritatively settled by a larger 
Beach. We, accordingly, refer the case to a Full 
Bench. The papers shall be laid before the Hon’ble 
Chief Justice for constituting the Full Bench. An 
early date in the third week of June, if possible, 
should be hxed. 

JUDGMENT OF FULL BENCH 
TEK CHAND J.— The facts of the mm which 
has given rise to this reference to the Full Bench 
and the questions of law involved are eel out in 
detail in the referring order and It is only necesiary 
to rmpifcolate them very briefly. By a deed, exe- 
cuted and registered on 7ih April 1941, the re»pan- 
dent firm Bam Das Joshi Sons, sold a house to 
Achhru Knm respndent for Es. 5000, Out of the 
consideration 'for 'the sale, Bs. 2U0 was left with 
the vendee lor ■ payment to Sve named creditors of 
the vendor, to whom various sums w©re stated to he 
separately due him, A week later, on I5th April 
1941, Mela Bam Appellant who held % mnmfimxm 
lor a 'large sum against the vendor f0rm 

£ usc^F' 

Aeharjya v« Baroda Elshore. 

4 i*4X| 28 A.I.B. 1941 Bang. 956, Bemtory, Mmm 

Oil Subsidiary Fmvldent Fund (i^dhi) Ltd. v. 

Dadl'hhar iingh. * ' 

6. 26 411, Doratsini^ 25»far.f, Aruha^ 

ehalam Chetll. ' l ‘ ' 

«. fSl) 18 A.I.R. 1881 AU. «P i lit 1. 0, TSt : 32 
. 41 781 : 1830 A. E. 3. 1141, Blsgb y, 

r.lN) B OiW. 8»8, fib.gtt V. SM 
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f, Joshi & Sons) took out execution of that decree and 
® applied for attachment of the sum of Es. 2110 which 
had been left with Achhru Bam out of the purchase 
price of the house for the aforesaid purpose.^ The 
executing Court attached the amount and issued 
orders prohibiting Achhru Eam from paying it to 
the vendor or his creditors, and prohibiting the 
creditors from receiving it. The vendee, the vendor 
and the creditors filed objections that the amount 
in question was not a “debt” and was not liable to 
attachment under S. 60 and 0. 21, B.46, Civil P, 0. 
The executing Court, purporting to follow a Single 
Bench ruling of this Court in A.I.E. 1937 Lah. 608,^ 
held that as “reasonable time” from the date of the 
sale had not elajpsed -within which the vendee could 
pay the creditors named in the deed, the amount 
left with him was not attachable *‘at present” but 
that if the vendee failed to pay the creditors within 
^ Ifi days from the date of the order, the attaching 
decree- holder, Mefa Bam, would be entitl^ to re- 
cover it from him. The questions for consideration 
are : (1) whether the sum of Es. 2110 left with the 
vendee out of the purchase price for payment to 
creditors of the vendor but which the vendee has 
not actually paid to them is a “debt” due by the 
vendee to the vendor, and (2) if so, whether a decree- 
holder of the vendor can attach it immediately after 
the execution of the sale deed, or will be be entitled 
to do so only after “reasonalDle time” has elapsed 
from the sale and within such time the vendee has 
omitted to pay the creditors. 

The first question has been discussed at length in 
the referring order and as the learned counsel 
appearing for the various respondents have not seri- 


ously challenged the correctness of the view express- 
0 ed therein it is not necessary to repeat all that has 
been stated there. It was conceded by counsel that 
where a portion of the purchase price is left with 
the vendee for payment to the creditors of the 
vendor, the vendee does not hold the amount in 
trust for these creditors and as there is no privity 
of contract between them and the vendee they can- 
not sue him for Its recovery (L6 Lah. 118^). It is also 
admitted that on the completion of the sale transac- 
tion, the vendor automatically acquires a charge for 
the unpaid purchase price on the property sold and 
that he can also enforce it personally against the 
vendee. This charge is analogous to the unpaid 
vendor’s lien in English law, and in this country it 
has received statutory recognition in S 65 (4), T. P, 
Act, the principle of which has been held applicable 
to this province. Again, there is the high authority 
3 of the Lordships of the Privy Council for the pro- 
position that the vendor’s charge for the unpaid 
purchase price over the property sold is not excluded 
by a mere personal covenant to defer payment of a 
portion of the purchase money or to take it by in- 
stalinentst 3X Cal. 67.® It is equally well settled, 
that the charge subsists even though the vendor has 
directed the amount be paid to his creditors or 
other nominees: 39 Mad, 997» and 8 Luck. 185 10 It 
was pointed out in the former case that “the charge 
is over the purchase money and it is immaterial 
that the money Is not directly payable to the pur- 
ehaser” {p. 1008) and that “the purchase price does 

S. ciwFsi^aL of s m : 8 0, W, N, 41 

; (P,0,), Webb V. ‘ 

104 ? : m id; 420 : 30 


not lose its character by the direction given by the ^ ’ 
vendor to the vendee at the time of the sale that 
the amount is to be paid to a third party” (p, 1003). 

It is thus clear that the unpaid purchase price is 
the vendor’s money in the hands of the vendee, 
which he is under an obligation to pay to the vendor 
and in the absence of a contract to the contrary, 
this obligation arises at the moment the sale trans- 
action is completed. It is also clear that. the fact 
that the money is, by agreement, made payable at a 
future date or that the vendor has asked the vendeej 
to pay it to a third party makes no difierence. It is 
nonetheless an existing and completed obligation 
and, as regards it, the relationship between the 
vendor and the vendee is that of a creditor and 
debtor. The word “debt” is not defined in the Code. 
But, as pointed out in the referring order, it has 
been judicially interpreted as meaning “a sum of 
money which is now payable or will become payable / 
in the future by reason of a present obligation;” 
“an actually existing debt i.e.,a perfected and abso- 
lute debt; not merely a sum of money which may 
or may not become payable at some future time or 
the payment of which depends upon contingencies 
which may or may not arise;” 27 Cal. 88® and A.l.B. 
1941 Bang. 256.^ Applying this test there can be 
no doubt that the unpaid purchase price left with 
the vendee is a “debt” due by him to the vendor. 
Under S. 60 of the Code, a ’debt’ is one of the par- 
ticulars which is liable to attachment in execution 
of a money decree, and O. 21, R. 46 prescribes the 
mode in which the attachment is efiected. It is laid 
down in this rule that the attachment of a debt, not 
secured by a negotiable instrument, should be made 
by a written order prohibiting the creditor from 
receiving the debt and the debtor from making pay- ^ 
ment thereof until further order of the Court. If, 
at the instance of a person who holds a decree 
against the vendor, such a prohibitory order is 
served on the vendee, before he has paid out the 
amount to the nominees of the vendor in accordance 
with the directions set out in the deed, the attach- 
ment is good and neither the vendee nor the vendor 
can object. The vendor’s nominees, of course, have 
no locus standi to object for, as pointed out above, 
there is no privity of contract between them and the 
vendor, and the mere direction of the vendor to the 
vendee to pay the amount to them creates no jural 
relationship between them. The direction is, ordi- 
narily, revocable at any time before payment has 
actually been made. 


In this connexion it will be useful to refer to the 
ease in Bekstin v. Severe Sibirsko and the Bank . 
for Bmsian Trade decided by the Court of appeal ^ 
in 1932 and reported in (1983) 1 K.B. 47.11 In that 
case, respondent I had a current account with res- 
pondent 2, the Bank for Russian Trade Ltd. On a 


particular date respondent 1 instructed the hank to 
transfer their current account to another body, to 
whom they owed nothing, and to close their account. 
The transaction was duly entered in the .bank’s 
books, but before notice had been given to the pro- 
posed transferees or the transfer accepted by them, 
a garnishee order nisi (which corresponds to the 
prphibition order issued uuder O. 21, B. 46 in this 
country) at the instance of the appellant. BeksMni. 
whb h^d a decree against respon&Sl, waTs^r^' 
bn tl^e bank. It was held that **at the time of seer^^ v 
the rela^on of bankei^ and customer sffl 
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Nath v. Sant Bam (T^ Ohand 

* “531 ooald operate. 

‘5» Hg“>ent4ebtotto the 
tons was stall revooable at the time when the car- 
MhM order msi was served, and that order operSU 

question, there- 

I On the seoona question the contention of the res- 
ponaents IS that even though the unpaid purchase* 
price be deemed to be a debt, it is not attachable 
until the lapse of “reasonable time** from the sale, 
within which the vendee could have paid, but has 
neglected to pay, the V 0 ndor*s nominees. Counsel 
j^ve not been able to cite any authority bearing on 
|tne point, and the rulings mentioned in the referr- 
mg omer do not lay down any such proposition 
Mad. 4416 at p. 444, 6 
- P- and 62 Ml761» at pp. 764*66). 

® They all were oases in which the vendee had 
neglected to pay the unpaid portion of the purchase 
price in accordance with the conditions laid down 
in the sale deed for a considerable period and the 
vendor had sued him for damages and it was held 
that the suit was competent as the vendee had 
neglected to comply with the conditions within a 
reasonable time. The second question, also, must be 
answered in favour of the appellant. It follows that 
the decision of the lower Court that the sum of Bs. 

2110 aforesaid was not attachable by the appellant 
“at present** is erroneous, and that he was not right 
In giving the vendee 15 days* time to pay the 
amount to the vendor’s creditors. As no other ques* 
tion arises, this appeal must be accepted, the order 
of the lower Court set aside and the case remitted 
to it lor disposal in accordance with law. In the 
^ circumstances the proper order as to costs is to 
leave each party to bear the costa incurred by him 
so far. Counsel have been directed to cause their 
clients to appear before the lower Court on I7th 
August 1942, when a date for farther proceedings 
will be fixed. 

BMIDB J. — I ^ee. 

SALE J. -* I agree, 

Appeal accepted. 
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Tek Ohahd Am Beckett 31 
Dim Nath — Plaintiff — PeUtmier 


V, 


£ Sant Bam md otlms — Defendants — 

BespondentB, 

Civil Misc, Hos. 117/0 and 118/0 of 1940, mel- 
ded on 28th March 194L 

* Civil P, C. (1908), S, Il2 (b) and 0, 45, R, 7 
««Privy Council Rules (1920), R. 9 •*- R. 9 pre- 
vails over 0.45, R. 7 and High Court can 
extend period for deposit beyond six weeks 
Irotn grant of certificate. 

There being a confiiot between 0. 46, B, 7 and 
, 9 of the Privj Couatdl Buies tho latter prevaUsi 
Senoe the High Ctourt can tor cogent rieao^,exto^ 
the time for making the deposit toond six 
{«im the grant of the certificate, (^Tsrty or mam* 

aty to wfee ftmaa ao^^t *^) 5 ,|M) ^ 

A. i B. 1985 La,li. 788. ^ 


C. P. C* MWW * 

(’io) Chitaklay, O. 45 B. 7, N. 7 Pt. «. * 

C*41) Mulla, Page 1214 Ft. (g) and Page 1215 

Ft. (m). 

Dei? Eaj Sawhmy — for I*elitloner« 

M* O, Mahajan — for Resp«mdc!ito. 

TEK CHAND J. -- This order will dispose of 
Civil Miscellaneous Kos. 117/C and 118/C of 1040. 

The petitioners in these cases were defoa,dsofcB and 
plaintifis respectively in a suit for dissolution of 
partnership and rendition of accounts. The appeals 
arising from that suit were finally decided by our 
judgment and decree of 8th tfuly 1940. Both parties 
being dissatisfied with that decree applied for leave 
to appeal to His Majesty in Council. These applica- 
tions were granted by m m 12th February 1941. 
Rule 7 of 0. 45, Civil F. C. , requires the petitioner , 
to deposit security — (a) within ninety days, or such / 
further period, not exceeding sixty days, m the 
Court may upon cause shown allow, from the date 
of the decree complained of. or (b) within six weeks 
from the date of the grant of the certiftcale, which* 
ever is the later date. The decree was passed more 
than eight months ago and, therefore, the first part 
of the rule does not apply. Six weeks from the date 
of the certificate expired on the 25th of this month. 
Before that date, however, both parties had applied 
tor extension of time, The first question to bo 
decided la whether this Court has the power to 
extend time tor making the deposit beyond six weeks 
from the date of the grant of the certificate. Bole 7 
of O, 45, Civil F, 0., was amended by Act XX?I of 
1920, and on the wording of the amended rale it is 
dear that the period of six weeks from the date 
of the certificate cannot be extended. But under g 
S. 112 (b), Civil F* 0., the provisions of the Code 
are subject to the rules made by the Judicial Com- 
mittee of the Frivy Cound! tor prosecution of 
appeals to Els Majesty In Council. The rules framed 
by the Judicial Committee relating to Privy Counoil 
appeals, now in force, are contained in His Ma}esty*8 
Orderdn-Counoil promulgated on Oth February 
1920 (printed in Chap. 8*B of Vol, T of B. A 6. of 
the Lahore High Court). Bale 9 of these ful«^ Isas 
follows : 

“Where an appellant, having obtained a certlfi* 
cate tor the admission of an appeal, fails to furnish 
the security or make the deposit required for apply 
with due diligence to the C^rt tor an order admit* 
ting the appeal), the Court may on its own motion 
or on an application in that behalf ma<le by the 
respondent, cancel the certificate for the admission 
of the appeal, and may give such directions as to ^ 
the costs of the appeal, and the security entered 
into by the appellant as the Court shall think fit, or 
make such further or other order in the premises 
as, in the opinion of the Court, the justice of the 
case requires*** 

This rule clearly gives the High Cburt a dlso^: 
tion to extend time. There being a confilct beliMa 
0. 46, E. 7 and B. 9 of the Frivy Council 't^mk 
there cim be no doubt that, under the claax pbvl- 
stone to section 11.2 (b) cited above, the l|iMr mist 
prevail. Tbhi .hss 101* hemi held by Fu|i|.Bmtel d 
the iomtoiy, 'Madrae and Allahatoid SM Cotn?ts ini 
61 LL.B. (1988) Mad. |i# 


. 1, (m U AXn. 1997 Bom. 917, t '.lil X'fi. 666 

f»9 : 51 NUtenth 

S. m ftS A. tB. 198S Mwm : 177 1. 0. 18S t 
' . l..{|5Se' MmA . 3 ». Xi. 1|S ' 
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- (1989) AIL 549.S A Full Bench of the, Eahgoon 

® High Court, also, has recently reached the same 
conclusion in A.LB. 1940 Bang. 12 ^ In the Lahore 
High Court the power of the Court to grant exten- 
sion of time in such case was not questioned till 
1935, and the Court extended time whenever suffi- 
cient cause was shown. In that year, however, a 
Division Bench took the contrary view in A. I. B, 
1935 Lab. 733=159 I.C. 232,6 The learned Judges, 
disagreeing with the Full Bench ruling of the 
Bombay High Court in 51 Bom. 430,1 preferred to 
follow the decisions of the Madras and Allahabad 
High Courts in 55 Mad. 835® and 55 AIL 432.^ 
Both these cases, however, have since been over- 
ruled by Full Benches of these Courts in I. L. B. 
(1938) Mad. 10072 and I.L.R. (1939) AIL 5498 res- 
pectively, to which reference has already been made 
above. In our own Court also, Addison J,, who had 
h delivered the judgment in A, I. R, 1935 Lah. 733,® 
appears to have subsequently changed his opinion. 
In AJ.R. 1938 Lah. 725,8 to which he was a party, 
the Bombay Full Bench decision in 51 Bom, 4301 
was cited with approval and it was held that the 
Court could, for cogent reasons, extend the time 
for making the deposit beyond six weeks from the 
grant of the certificate. 

In our opinion A.I.B. 1935 Lah 733® did not lay 
down the law correctly and, in agreement with the 
decisions of the Allahabad, Bombay, Madras and 
Rangoon High Courts and following A, I. E, 1938 
Lah. 725,8 hold, that extension of time can, in 
appropriate eases, be granted by this Court, The 
next question for consideration is whether in the 
cases before us the petitioners, or either of them, 
has shown sufficient cause for extension of time, 
g The only ground urged is that owing to the general 
economic depression it has not been possible to 
raise the necessary funds and an extension of f onr 
months is asked for. The decree in this case was 
passed by this Court in July 1940 and more than 
eight months have already expired. The petitioners, 
therefore, had sufficient time to make arrangements. 
Moreover, mere poverty or inability to raise funds 
within the time fixed cannot be accepted as a cogent 
reason. However, having regard to the fact that the 
applications for extension were made before the 
expiry of the six weeks from the grant of the certi- 
ficates and orders on these applications could not 
be passed before that date, we think that a short 
extension should be given to the petitioners to make 
the deposit. We accordingly extend the period up 
to 15th April 1941, in each case. The prayer in 
Civil Miscellaneous No. 118/0 of 1940 that the peti- 
d tioners be allowed to furnish security of immovable 
property cannot be granted. The parties shall bear 
their own costs of these proceedings, 

E.E. Period extended* 

3. (»a9) 26 A. I. B. 1939 AIL 299 : 181 I. C. 378 : 
I.L.B. (1939) All. 549 : 1939 A. L. j: 278 (F. B,), 
Bishnath Bingh v. Balvant Rao Naik. 

4. (»40) ft A.LB. 1940 Rang. 12 ; 185 IC; 819 : 1939 
E.L.R. 668 (F. B,)^ Ismail Hperdl v. Momin Bibi. 

S* (»35) 22 A. L B. 1935 Lah, 733 : 159 L 0. 232, 
Bfunna Lai v. (jbjraj Singh, 
i, f 32) 19 A. I. B. 1932 Mad. 484 1 188 1, 0. 683 : 

: 55 Mad, 835 : 62 M. L. J* 665, Pobmananihachi 
, V* 0opalaswami Odayar. 

tt:«20 AJ.B. 1933 All; 241 : X43LO, 559 : 55 
A.li.j;,20*r an Advocate 
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\ to grant exten- Bam Parkash Ohada and another — 

>t questioned till Decree^holders — AppeUants< 
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Jodh Singh — Judgment^dehtor — 

BespondenU 

Letters Patent Appeal No. 135 of 1940, Decided 
on 15th May 1942, from judgment of Sale J., in 
Exn. First Appeal No. 422 of 1939, D/- 2nd April 
1940. 

Limitation Act (1908), S. 7 and Art. 182— Suit 
in name of joint Hindu family firm by manager 
on his own behalf and as next friend of his 
minor brother — Decree obtained — Manager 
cannot by reason of O. 32, R. 6, Civil P. C., 
give valid discharge within S. 7 in respect of 
decretal debt without leave of Court - — Execu- 
tion proceedings taken by manager to realize 
decretal money independently on his behalf 
cannot be said to be representative so as to 
determine finally interests of minor by rule of 
constructive res judicata — Execution applica* 
tion by manager dismissed as time-barred — 
Fresh application by minor within three years 
of attaining majority is competent — Fact that 
decree was eventually passed in name of firm 
does not affect position : Exn. F. A. No. 422 of 
1939, BEVJBB8ED. 

Where in a suit by the manager of a joint Hindu 
family instituted in the name of the joint family 
firm through the manager on his own behalf and as 
next friend of his minor brother a decree is ob- 
tained, the manager cannot receive any money 
under the decree by reason of 0. 32, B. 6, Civil 
P. C., and cannot give a valid discharge under S. 7 
without leave of the Court in respect of the decretal 
amount whatever might he his powers as manager 
of the firm before the institution of the suit.. The 
fact that the decree was eventually granted in the 
name of the firm without farther mention of the 
minor does not affect the position. When proceed- 
ings have simply been brought in the name of a 
firm without any disclosure of the fact being made 
that there are minor members, there may be good 
reasons for regarding execution proceedings brought 
by a managing member in the name of the firm 
as being representative proceedings. But these are 
matters of general law when no particular rule of 
procedure comes in : ('27) 14 A. I. B. 1927 P.C, 56, h 
Bef. [P 2BZg*M 

Since the leave of the Court is necessary for the 
manager to receive decretal money on behalf of the 
minor execution proceedings taken by the manager 
independently to realize the decretal money on his 
behalf, without making it clear that the money was 
to be realized on behalf of the minor as well as him- 
self and asking the Court to permit such payment 
to be made, cannot be said to be representative pro- 
ceedmgs of such character as to determine finally 
the ihter^ts of the minor member by the rule of 
constructive res judicata. This view derives supprt 
from the provisions of 0.21, B. 15 , OiviiF, G. Con- 
sequently, even when the applioatkm by 

thS' manager, his vw Aiamia^ as timeht ; 
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^ Limitation Act 

(*42) Ohitaley, S. 7. N. 16 Pt. 16. 

(*38) Rustomji, Page 144 Pt. 3 ; Page 146 Pt. 1 ; 

Page 147 Pt, 3. 

C, p, c* — 

1 1 ana 2 , 

( 41) Mulla, Page 1026 Pts. (r) to {«) ; Pape 1027 
Pt. (v). 

Shamair Chmd -- for Appellants. 

MXeMahajan and B.LXhawla for Bespdt, 
BECKETT J, — This Letters Patent appeal 
arises out of proceedings taken in execution of a 
final mortgage decree. At the time when the suit 
was instituted, Rama Shah and his minor brother 
Ram Parkash constituted a joint Hindu family trad- 
ing under the style of Firm Bhagwan Bas Nanak 
Chand;and the suit was brought in the name of the 
o firm through Rama Shah on his own behalf and 
through Bam Parkash represented by his elder 
brother as his next friend, the two brothers being 
described as plaintiffs# The suit was not opposed 
and a preliminary decree was granted on 12th March 
1929 for Rs* 14,000 with costs and future interest to 
be paid on, or before 16th April next. When the pro- 
ceedings came up again on that date, the amount 
due had not been paid and the Court proceeded to 
make the decree final although no application had 
been made on behalf of the decree* holders. There is 
nothing on the record to show that any intimation 
of this fact was ghen to Bama Shah, though the 
parties were present on 16th April, and he appears 
to have remained under the impression that he had 
still to apply for the decree to be made final, which 
he did on 23rd February 1932. The ofSee was asked 
^ to report, and in so doing made no mention of the 
final decree; but when the matter came up again on 
19th May 1932, the Court noticed that final decree 
had already been passed and rejected the applica- 
tion. Rama Shah then applied on the same day for 
execution of the final decree on behalf of the firm. 
Nothing was done, no service having been effected, 
and on 25th August the proceedings were consigned 
to the record room as infructuous at the request of 
Bama Shah, a note being made on the record to the 
effect that the application appeared on the face of it 
to be time-barred. There were two more applications 
after this and eventually the judgment-debtor ap- 
peared on 5th December 1935. He then took the 
objection that the proceedings in execution were 
barred by time. The plea was rejected by the exe- 
outing Court and an appeal by the judgment-debtor 
, to this Court was dismissed; but on farther appeal 
d under the Letters Patent the pjpa was accepted on 
4th February 1987, and the application of Rama 
Shah, was held to be barred by limitation. Permis- 
sion was given to appeal to Privy Council hut this 
had to he cancelled for lack bf security. On 10th 
^une 1937, Bam, Parkash presented the present ap- 
plication for execution of, the final decree. He had 
attained; thajority on 26th April 1935, tm than 
three years before this application was presented, 
and he claimed that time was saved by S. 7, Litni- 
tation Act, 1908, which runs as follows:, 

, “Where one of several personsjomtly entitled to 
institute a suit or make an application the 
cution of 4 decree is under any such disability, and 
a discharge can be giVen vrithouUbO 
such pexson, :time will run against; them all; but^ 
where no such discharge can be given, time will not 
run as ageinst any of them until ^ 

<^ble of giving such .discharge without 
^encss of the others or uptil the diislahty .has 
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Accordluf' to the contention now put forward, ^ 
Rama Bhab could not have granted a valid dis- 
charge of the decretal debt by blmse!! during the 
minority of Ram Parkaih, who wa;! not affected by 
the unsuccessful attempt of bis brother to nbtain 
satisfaction of the decroo and waa enlltlitl to take 
out execution hirosclf fo/ the full amount on behalf 
of the family within three years nf attainhi >5 majo- 
rity. ^The executing Court hdd that, rdriec the suit 
had been brought In the name of the firm, Kama 
Shah was competent to give a valid i'li'!ehnr;»e 
the managing partner, yo that S. 7, f limitation Aet, 
did not apply. It was further held that Rama Shah 
himself could have used the ";fimc pica when con- 
testing the final appeal in the High tiomt, by which 
time Ram Parkash had attained majority, and that 
there was thus no reason why the prcviOM declaiofi 
should not be regarded as binding on the family, 
the previous application having been mado on behall I 
of both the brothers. Ram Parkash apfieafod to this 
Court, but the same view whs taken by the Judge 
who heard the case in single Btneh, and Bam Far- 
kash then instituted the present Letters Patent 
appeal. The arguments of Mr. Shamair Chand, 
who appeared on behalf of the appeilant, may he 
briefly summed up. In the first place, he mries upon 
the provisions of 0. 32, B, 6 (1), Civil P, C., which 
runs as loHows : 

*'A next friend or guardian (or the suit shall not 
without the leave of the Court, receive any money 
or other moveable property on behalf of a minor 
either— (a) by way of compromise before decree or 
order or (b) under a decree or order In favour of the 
minor.” 

Since Bama Shah had applied and ken permittfjfl 
to institute the mortgage suit as next friend of the g 
minor, it is contended that he could not receive any 
money under the decree without leave of the Court 
whatever might bo bia powers as manager of the 
firm before the suit was instituted, and that he was 
not in a position to give a valid dLcharge within 
the meaning of S. 7, Limitation Act. It is farther 
contended that this position is not afleoted by the 
fact that the decree was eventually granted in the 
name of the firm on whose behalf the application 
for execution was presented. As regards the effect 
of the earlier decision, the argument is much the 
same. Order 21, B. 15 permits a joint decree- hoL 
der to apply for execution for the benefit of ail the 
decree- holders; but this would again require leave 
of the Court, which must male such orders m 
it deems necessary for protecting the iuteresto d 
the other decree- holdem; and In the absence of , 
any express order, ,it is argued that the proceed- 
ings on such an application cannot he regarded m 
representative, oven if this m a matter to which the 
prineij^e of constructive res judicata would apply. 
The first of ihes,e arguments Is based upon the Trivy 
Gouneil decision in 86 Mad* 295.1 This was a coit 
relating to partition* A suit had been brought -'by ' 
one member of a joint family against the rest^ m 
the lather of one of the defendants had been 
tod his guardian ad Utom hy the Court, A mmm 
was msm and the father eventually mtmd Into a 
comptomise on behalf of hti minor son. js^lain^ 

ing majority, the son brought a soil in which 
m f alidily cd 4hii ecwpfomise waf'^itontoatoi* It, 
wat hrid:twt1to;OompromlsewiMi‘m'l^ upon 
him sluos tim pmm d the ^ .eonirolM 
by , S* 482,,' Cfiril C.i ^a« Ih^ which nor- 
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responded with 0. 32, E. 7, attached to the present 
® Code. The relevant portion of the judgment is as 
follows : 

“16 seems to their Lordships that there is a fal- 
laoj underlying the reasoning on which the Courts 
below have proceeded. Ho doubt a father or manag* 
ing member of a joint Hindu family may, under 
certain circumstances and subject to certain condi- 
tions, enter into agreements which may be binding 
on the minor members of the family, But where a 
minor is party to a suit and a next friend or guar- 
dian has been appointed to look after the rights and 
interests of the infant in and concerning the suit, 
the acts of such next friend or guardian are subject 
to the control of the Court, Section 462, Civil P.C., 
expressly provides that ; 

“No next friend or guardian for the suit shall, 
without the leave of the Court, enter into any agree- 
fj ment or compromise on behalf of a minor, with re- 
ference to the suit in which he acts as next friend 
or guardian,” 

The Courts in India seem to think that because 
Eajaram was a party to the suit of 1886 and was 
also guardian ad litem for his minor son, who was 
a member of the joint family whom Eajaram was 
representing, it was open to him to enter into the 
compromise in his personal capacity, and as it was 
a bona Me settlement of a disputed claim, it became 
binding on the minor by virtue of his having acted 
as the managing member of the family. How far 
the acts of a father or managing member may 
aSect a minor, who is a party to the suit represent- 
ed by another person as next friend or guardian ad 
litem, is a question which does not arise in the case 
and their Lordships are not called upon to express 
an opinion on it. But they consider it to he clear 
^ that when he himself is the next friend or guardian 
of the minor bis powers are controlled by the pro- 
visions of the law and he cannot do any act in his 
capacity of father or managing member which he is 
debarred from doing as next friend or guardian 
without leave of the Court, To hold otherwise 
would be to defeat the object of the enactment.’* 

The principle underlying this decision was ap- 
plied to execution proceedings in 47 Mad. 920,2 
with reference to the combined efiect of O, 32, E. 6 
and S. 7, Limitation Act, This was a case in which 
a Hindu father and bis three minor sons, who were 
represented by him as their next friend had ob- 
tained a joint decree. The father died without tak- 
ing out execution. The eldest son then applied for 
execution, within three years of attaining majority, 
but more than three years after the decree. It was 
d held that, since the father had acted as next friend 
of his minor sons, he was not, during his life-time, 
In a position to give a legal and valid discharge of 
the decree without leave of the Court in view of 
what had been said by their Lordships of the Privy 
Council in 36 Mad, 296,^ As a consequence of this 
since the father was not competent to give a valid 
discharge during his lifetime, it was further held 
that time for making an application for execution 
did not begin to run as against any of the joint 
decree-holders untE their respective disabilities had 
ceased, and so the application was not barred by 
limitation, ^ , 

The same view with regard to the power of the 
jmanager of a joint Hindu family td give a yalid 
discharge for a decretal debt after having been ap- 
or guardian was followed by the 



same Court in A, I. B. 1925 Mad. 230,® and it has ^ 
subsequently been adopted with reference to the ^ 
application of S. 7, Limitation Act, by Division 
Benches of the Patna and Calcutta High Courts in 
A. I. B. 1939 Pat. 834* and A. I. B. 1939 Cal. 588.® 
With reference to certification only, the principle 
laid down in 36 Mad 295^ has been applied to exe- 
cution proceedings by a Single Bench of this Court 
in A. 1. B. 1937 Lah. 387.® 

On behalf of the judgment- debtor, Mr. Mehr 
Cband Mabajan still seeks to contest the applica- 
bility of this principle to execution proceedings, his 
argument being that the manager of a joint Hindu 
family has unlimited power to grant a discharge 
for all debts due to the family, whether due under 
a decree or not. But he has not really been able to 
advance this argument beyond what was advanced 
by him in support of the same contention in A.I,B« 
1937 Lah. 387,® where it is pointed out that any / 
oases which may seem to support this point of view 
were either decided before the Privy Council deci- 
sion or before the implications of that decision had 
been realized. It is a matter of logical conclusion 
from the Privy Council decision that the manager 
of a joint Hindu family loses his independent power 
to give discharge for a debt due to the family when 
once the debt has merged in a decree resulting from 
proceedings in which he has acted as the next friend 
or has been appointed the guardian ad litem of a 
minor member of the family ; and if the power of 
discharge mentioned in S. 7, Limitation Act, 
means an independent power of discharge, which is 
the view generally accepted, then the operation of 
S. 7 is necessarily invited. When once the manager 
has acted in either of these capacities, it becomes 
necessary to draw a clear distinction between a ^ 
decretal debt and other debts, ^ 

The learned Judge in Single Bench has distin- 
guished the Privy Council decision on the ground 
that it does not deal with a decree aSectiog a firm, 
but a decree in favour of four persons of whom one 
happened to be the karta of the family while an- 
other was a minor ; and this takes us to the second 
of the arguments put forward by Mr. Shamair 
Ohand, who contends that it makes no difierence 
whether a decree is passed in favour of more persons 
than one suing in the name of a firm or of all those 
persons individually. In any case, since all the 
members of the family were specifically named 
when the suit was brought, and they were described 
as plaintifis, of whom one was suing through his 
guardian and next friend, he claims that the decree 
should be regarded as having been granted in favour 
of those persons rather than as having been granted ^ 
in favour of the firm. 

It does not seem necessary to go into these ques- 
tions at any great length, more particularly since 
the wider of the two propositions would take us into 
a field of discussion which is hardly necessary for 
the purposes of this case. Mr. Mehr Ohand Mahajan 
has pointed out an apparent conflict between two 
rules contained in difierent orders. Buie 1 of 0. 30 

3. f 25) 12 A, L B. 1925 Mad7230 ; 82 L 0. 588 : 

47 M. L. J, 498, Pitchakkauttiya Pillai v, Dora!- 

swamy Moopanar, 

4. C39) 26 A. I, E. 1939 Pat. 33 : 177 X.0, 713 ; 19 . 

P. Ii* T. 855^ Parmeshwari Siilgh v. Ban jit 

, 5. (•39):2e A, I. B. 1939 CW. SSS : 186 L 0. 7^ 

(70 Ov Ii.Ji 116. • 48 O. 

, 




Pabkash V. JoDH SiNQH (BecMt J.j 
® .*k ° ” “®! «Wming as paiiaerg to 

®* ***« members mt^ te a 
Mnor. On tlm other hand, B. 1 oI O. 82 providM 
m&t every smt by a minor shall be institut^ in his 
?aS ^ suggested in A. I, E. 
fo I»erhaps be necessary 

to draw a. distinction between those cases in which 
a suit was brought under the firm name, no minor 
oemg mentioned, and those cases in which the minor 
^ expressly named as partner. However this may 
concerned only with a case in which 
a suit has actually been instituted in the name of a 
minor through his next friend, the name of the firm 
being given at the same time. In such a case, when 
a minor has been made an actual party, and another 
prson has been accepted as his next friend, it seems 
o to us that the prohibition contained in B. 6 of 0. 82 
must necessarily apply and must take effect in the 
manner laid down by their Lordships of the Privy 
Qounoil. — a 
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Nor is th$ prohibition removed merely 
because a decree is eventually passed in the name of 
me firm without farther mention of the minor. 
When a next friend has once acted as such and has 
not been replaced, he cannot afterwards receive any 
money which may be due to the minor under the 
decree without obtaining the leave of the Court, 

At this point, it will be convenient to summarise 
conclusions which were reached at an earlier stage 
of this judgment. Since Bama Shah has appeared 
in the original suit as the next friend of his minor 
brother Ram Parkash, he could not lawfully receive 
any money which might be Jointly due to them 
under the decree without the leave of the Court. In 
c view of the clear provisions of 0. 82, B. 6 he was 
consequently not in a position to give a valid dis- 
charge for the decretal debt without first obtaining 
such leave. The question which then arises lies 
within a very narrow limit. If it cannot be held 
that Bama Shah could give an effective discharge 
without the leave of the Court and the decree would 
have to be treated as subsisting even though pay- 
ment might actually have been made to Bama Shah, 
can it be consistently held that any steps taken 
Independently by Bama Shah for the recovery of 
the amount due should have the effect of precluding 
Bam Parkaah from taking steps of his own to 
recover the amount in due course, as he would have 
been able to do, if it had not been for the action 
taken by his brother ? In other words, If Bama 
Bbah could not grant a valid discharge on behalf of 
,, his brother, could he give an equally effective dis- 
^ charge by his failure to press home a reasonable 
plea on the question of limitation, when the atten- 
tion of the Court had not been drawn to the fact 
that the matter affected the interests of a minor 
who had been placed under its special protection ? 

On bebalf of Bam Parkash, Mr. Shamair Chand 
relied oh 57 Mad; 626,® whioh has already been 
mentioned as laying down the general, proposition 
that payment to one member of a joint family alone 
moot betake as a valid discharge of a decretal 
4ebli, wh^ the decree has been ps^s^ in the name 
^ |he firm as rei^e^nted by its managing partner. 
BIrv HhaihAir Ohand tefher i^ntends that ^ecu- 
tioo proeesdin^ brought by one of several joint 
4eoree.holders u nder Q, '21, BrXS eanhot be re- 

7 . f 23) 10 A, t B. ms Lah* 108 : 68 1. P- TSO, 

. iukha Nand v. Behari Bam Ishar Has,^ 

(*S4) 21 A,I.B. 1984 Mad. 880>. X48 0. 860 t 

^ '\fi96 : 66 M. L; 656, MuthB»t?amy Iyer 



garded as representative proceediagsio as to bind the ^ 
other decree. holders, unless the execultng Court 
has passed an express order under sub-r. f2| for the 
purpose of protecting interests of the pisrsoni who 
have not joined in the application. On the other 
Bide, an attempt has been made to show that the 
trend of decisions has not been in the same direction 
in the Punjab, where it has been usual to treat exe- 
cation proceedings brought by the manging member 
of a firm as brought in the interests of the other 
decree- holders, even though this may not he ex* 
pressly stated, and also to treat the managing mem- 
ber of the family as entitled to aotMspt payment in 
that capacity, refercaoce being made to 13 Lab. 546^ 
and A.I.B. 1927 Lah. 385.1& 

The propositions thus stated and traversed are 
much wider than it is necessary to consider for the 
purposes of the pressont CB^e. On the general aspect 
it is sufficient to say, with all respect, that the view , 
taken in 57 Mad. 696,® may possibly not be a iseces- 
sary corollary from the wording of O. 21, B. I 
(from which the reasoning in the judgment is ulti- 
mately derived), and that it is still open to oongi« 
deration whether the validity of a discharge ^ven 
by one of several joint decree holders may not rather 
be dependent on whether the payment has actually 
been received on behalf of the other decree-holders 
with their express or implied assent, in which case 
the question would be merely one of fact. These, how- 
ever, are matters which would arise for oonsidera- 
tion only in execution proceedings taken out In the 
name of a firm consisting of the adult members 
only, or possibly in the name of a family Including 
minor members, when they have not yet been 
specifically impleaded by name with a next friend 
in charge of their interests. 

We are now concerned only with the position^ 
which arises when a next friend has in fact been, 
appointed and has thereby become ineapacitated| 
from realizing any decretal money on behalf of the| 
minor without the express leave of the Court. Noj 
case exactly in point has been cited before ui, and 
it is simply a question of determining the effeel ol 
0. 82, R. 6, Civil P. C. When this rule definitely 
forbids a next friend to receive any money on behalf 
of the minor concerned without the leave of the 
Court, it would seem to be a neoessary corollary that 
he cannot apply to the Court to realiiise the money 
on his beh^f, without making it clear that the! 
money is to be realised on behalf of the minor as! 
well as himself and asking the Court to permit suohj 
payment to be made. Without such a«roUaryJ 
B. 6 could easily he rendered entirely nugatory. As! ^ 
already mentioned, this obstacle arises only when a 
next friend has been appointed. When proceeding; 
have simply been brought in the name of a firm, 
without any disclosure of the fact feeing made that; 
there are minor members, there may fee good reasons, 
for regarding execution proceedinp brought by a, 
managing member in the name of the firm as beb% 
representative proceedings, such as the reasons 
by their Lordship of the Privy Council In 5;t iten. 
4S0B with r^rd to suits generally; but mm are, 
matters of general law* when no partioaha? inl« ofi 
. pfocedura oomtsin. Wkm the leave Court k 

x^m t 

iltah., M§ : t.'L. B. 296* '0mmb .Bas % 

,l«i.(>a 7 )! 4 A. 13 . mJUb,mrmi.^ m: 
ii,m) «M8. 19®? isgrie t lei i. a « s 8i 
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necessary to receive decretal money on behalf of a 
iminor, it does not seem to us possible to regard exe- 
'cution proceedings of this kind as representative 
iproceedings, of such a character as to determine 
{finally the interests of a minor member by the 
Irule of constructive res judicata* 

This rule also seems to derive support from the 
jprovisions of 0. 21, B. 15, which at least seem to 
indicate that the executing Court is expected, in the 
jinterests of joint,decree- holders, to exercise a vigil- 
;anoe which can only be properly exercised if it has 
jail the necessary facts before it; and it is obviously 
necessary that the Court should know that the 
{person applying for execution is a person not entitled 
to recover any money on behalf of one of the other 
joint decree- holders without special leave of the 
Court. For these reasons, we are of opinion that 
Bam Parkash is not bound by the decision against 
his brother in execution proceedings and that the 
present application is within time. The appeal is 
accordingly accepted and the proceedings will be 
remanded to the exeouting'Court for further action 
in execution. Ram Parkash will receive his costs so 
far incurred on his application from the judgment- 
debtor. 

G.N./R.K. Appeal accepted. 


i. L R. (29) 49^2 Lahore 281 
Tbk Ohanb Ac. C. J. and Sale J. 
Zaharia Mal — Plaintiff — Appellant 
V. 

Parmeshri Das and another — 

Defendants — Bespondents, 
^ Second Appeal No. 783 of 1940, Decided on 23rd 
June 1942; case referred to larger Bench by Din 
Mohammad J., D/- 19th March 1941, 

* Transfer of Property Act (1882), S. 6 (a) — 
**Any other mere possibility of a like nature*^ — 
Right to share in offerings or income of fairs 
etc.— -Whether and when alienable explained — 
Right of persons who do not perform any 
priestly function at shrine or render any per- 
sonal service at mandir or mela to share in 
income of fair in connexion with mandir held 
property and alienable. 

It cannot be laid down as a broad proposition of 
law that the right to a share in the offerings made 
at a place of worship, or in the income of fairs or 
other functions held in connexion therewith, is a 
4 mere 'possibility* and therefore not alienable on the 
principle of law embodied in S. 6 (a). Nor can it be 
said that such a transfer is, in every case, void as 
being opposed to public policy, as the making of 
offerings by persons resorting to temples and other 
places of worship is a matter of volition with theni 
and no, one can, compel another to make offkings 
on particular occasion to him and him alone. The 


the occasion on, and the purpose for which the 
ainount is paid; the capacity in which it is appro- 
priated by, or divided among, the persons concerned, 
A distinction mn^ he. drawn: between eases in 
wMoh emoluments areh|t^hed to a priestly ofifice, 
and . the ^ses in which the offerings are made to a 
md tU pemons 'i|h«i|^eiTe .the^same: have • 





narily transferable, for the simple reason that they 
are inseparably connected with a priestly office and 
it is contrary to public policy to allow such offices 
to be transferred to a person not competent to per- 
form the worship, either, by private sale or by sale 
in execution of a decree. As the right to receive the 
offerings cannot be separated from the duty of 
officiating at the worship the law disfavours the 
transfer of such emoluments. But when .the right 
to receive the offerings made at a temple is indepen- 
dent of an obligation to render services involving 
qualifications of a personal nature, such as officiat- 
ing at the worship, there is no justifiication for 
holding that such a right is not transferable. 

[P 285;i; P 2S6^*,b3 
Therefore where persons who share the income of 
a fair held in connexion with a mandir do not per- 
form any priestly or other sacerdotal functions at 
the shrine of the mandir, the right to receive share 
of such income is property and is alienable: (’28) 
15 A. I. R. 1928 All. 721, Applied; (*16) 3 A. I. R. 
1916 Cal. 269, Expl; {’39} 26 A. I, R. 1939 Dah. 
15, Disting, [P 286c,)i3 

T, P. Act 

(*42) Chitaley, S. 6, N. 6 Pt. 11. 

(*36) Mulla, Page 56 Pt. (w). 

{*34) Mitra, Page 46 N. 47. 

Bishan Narain — for Appellant. 

Qahul Chand Mital — for Respondents, 

ORDER OF REFERENCE TO BENCH 
Din Mohammad J, — The main question in- 
volved in this case is whether a right to receive a 
share in the income of Masani fair held in con- 
nexion with the Sitala Mandir situate in Gurgaonis 
alienable. Both the Courts below have found that i 
it is not and the appellant has challenged that 
decision in this appeal. In support of his eontenion 
that the right is alienable, counsel for the appellant 
relies on 50 All. 394,1 a. I. R. 1929 Oudh 257,2 
A. I. R. 1987 Oudh 15,8 67 I. 0. 3164 and 97 I. C. 
189.6 In 60 All 394,1 a Division Bench composed of 
Ashworth and Iqbal Ahmad JJ. held that where 
the right to receive offerings made at a temple is 
independent of an obligation to render services in- 
volving qualifications of a personal nature, such as 
officiating at the worship, there is no justification 
for holding that such a right is not transferable. 
In A. I. R. 1929 Oudh 267,2 Misra and Baza JJ. 
observed that under Hindu law britmahabrahmani, 
i, e., the right to receive offerings from jajmans, is 
immovable property and consequently heritable and 
partible. In A. I. R. 1937 Oudh 15,8 Srivastava, 
Ag. C. J, and Smith J. held that a right to receive ^ 
offerings made to a temple is not a mere possibility 
of the nature referred to in S. 6, cl, (a), T. P. Act, 
and consequently a transfer of such a right is not 
rendered void under that section, but is valid. In 
57 I. C. 315,4 Tudbali and Kanhaiya Dal JJ. 
observed that the farit-jajmani right is. transferable. 
In 97 1, C. 189,8 the right o f a cosharer in a village 

1. {;28) 15 A. I. R. 1928 All. 721: 113 I. C. 242; 50 
All, 394; 26 A.L.J. 185, JBalmuWd v. Tula Ram: 

2. (’29) 16 A. I. B. 1929 Oudh 257: 118 J. C, S^: 

5 Duck 31 : 6 0. W, N, 24SfV<^ya Din y* ^ur 
■Dm.' ' / ’'■ 

^ R*;i 93^ Oudh X5: 164 D 6, 

1936 aWiN, 845; 12 Duuk ?58, Rhagwan f 
Riljeshur, , ’ 
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lambardar his share of proflta 
oolleoted by him was held to be transfeiable. 

on^8 “spondent relies 

sfi ftl eJfn •“• F Oal. 28.8 In 

Banerjee and Eampini JJ. held that 

“ «8P“‘ of a tarn of worship 
was not iwintamable. In 26 Mad. 31? the sale of 
an oface attached to a temple involving services of a 
personal nature and entitling the holder of it to re- 
ceive emoluments was declared to be against public 
policy and unrecognizable or unenforceable by the 
Courts. In 43 Cal. 28,8 Sharfuddin and Coxe JI, 
held that a right to receive offerings from pilgrims, 
resorting to a temple or shrine, is inalienable. This 
judgment was re-afidrmed on an application for 
review as reported in 37 I. G. 960.^ 

The'only anthority of this Court relied upon by 
IS that reported in A.I.B. 1939 Lah, 
15, in which it was said that there can be no 
mortgage of profits that would accrue from immov. 
able property from year to year as such profits were 
not interest in immovable property. It was further 
held there that such profits could not be pledged as 
they were neither moveable property nor goods. It 
is obvious that this authority is not in point. The 
question arising in the ease is important and there 
is no authoritative pronouncement of this Court set- 
ting at rest the conflict appearing in other Courts. I 
accordingly forward this case to the Hon’hle Chief 
Justice for such action as he deems fit. 

JUDGMENT OF DIVISION BENCH 
TEK CHAND Ag.C.J.— This appeal raises the 
question whether a right to receive a share in the 
income of a fair, called the “masani mela^\ held at 
.,{5 Gurgaon is alienable. The fair is held in connexion 
with a shrine known as Sitla Mandir and is atten- 
ded by a large number of persons who make offer- 
ings on the occasion. It is common ground that the 
income from these offerings is not taken by any per- 
son performing priestly or other religious functions, 
but is distributed among the biswedars of mauza 
Gurgaon, according to their shares in the khewat 
(hasah rasad khewat). An account of the origin of 
the temple and the mela and their previous history 
is given at p. 81 of the Gazetteer of Gurgaon Dis- 
trict, published in 1910, to which reference was 
made by counsel for both parties. It is stated there 
that originally, the income was divided among the 
descendants of one Singha Jat who had built the 
shrine, but later the Begum Sumroo, when the 
Gurgaon Parganah came under her rule, appropria- 
ted the proceeds daring one month in each year. 
® After the termination of her rule however the entire 
income was made a perquisite of the land owners of 
the manza, among whom it was divided pro rata 
according to ihe share in the khewat* Narain Singh 
Jat, father of Zahar Singh defendant 2, was a bis- 
wedar in Mauza Gurgaon and as such entitled to a 
share in the inconie of the ihasani mela* By a deed 
executed oh Ifth January 1932^ Nerain Singh 

- (♦99}2fiCalriS6:h C*W*N* 279, KashrC 
w^jMash Chandra. : . ' 

01, J^kehmafiaewami Naidw % 

'Sa0,;pun^a Thakur t* 

. 'BWfiiswarl'^Imktir.' f ' • 

f 16) 0 AXB. 1916 Pai 62 ; 37 1.0* 960, 

Thakur v. Binde^wari Thakor* ^ 

1.0. 1*39126 ATjBi 1939 Bah* 15 : 179 1.0. 968t 41 
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mortjiaged the share in the income of the mela to 
Parmeshari Das (defenriant 1), who Ig a bank by 
caste, for Bs. 500 bearin;? intcre^^i at He. l-O^O per 
cent, per mensem. The mortg.rjee was io xecoivethe 
mortgagor’s share of the sneomo and appropriate it 
towards the principal and iriterc;4. When the whole 
amount had been paid oil tin* niartijagr* wa.^to«^tand 
redeemed. 

The plaintiff, Zahar'k Mai, who al:rj io a banh, 
had a money decree Narain Singh, In exe» 

cutioa of^this decree, the ‘'e«|o?,ty of mitimpihn'' of 
Karain Singh’s share in the income of the meU wag 
attached and in the auction wa.d pyrchcHed bv 
Zaharia Mai himself. for Bk. KKl In May 1939 
Zaharia Mai instituted the pm^ent Btiit againtst 
Parmeshari Daa for redemption of thoinortj^age. To 
this suit Zabar Singh, son of Naraln Singh fwho 
had died in the meantime), was also impleaded as 
a defendant. It was alleged in the plaint thatNarain J 
Singh’s share in the meome of the mela had passai 
to the plaintiff by the auction gala aforesaid and 
therefore he was entitled to redeem the mortgage 
which had been effected by Karain Singh in favour 
of Parmeshari Das; that I^armeshari Das mortgagee 
had already realised much more than what was due 
on foot of the mortgage; and that it be declared 
that the mortgage hm been redeomed. In the alter- 
native, it was prayed that Patriieshari Das be 
required to render an account and a decree for re- 
demption be passed on payment of the amount found 
due. Parmeshari Das pleaded, Inter alia, that the 
auction sale of Narain Singh’s share in the Income 
of the mela in favour of the defendant was void, as 
such share was not ‘’property” but was res extra 
cmnmerciufn, and as such inalienable, In his repli- 
cation, the plaintiff traversed this plea and also 
contended that Parmeshari Das, defendant, being 
himself a mortgagee from Narain Singh of hia share 
in the income of the mela, was estopped from rais- 
ing the objection that a biswedar’s share in the in- 
come was not “property” and was inalienable* 

On these pleadings tho trial Judge fmmed the 
following three preliminary issues ; (1) Is not the 
right to receive profits from Masani fair held in 
Gurgaon a right to property? (2) If issue I is proved, 
does tho suit lie? (3) Cannot defendant 1 raise the 
objection os given in issue X? He found alUhe issues 
in favour of the defendant and dismissed the suit, 
without going into the merits. The plaintiff’s appal 
having been dismissed by the District Judp, he hm 
preferred this second appeal in this Oourt, The 
appal came up for hearing before Din Mohammad 
J, in Single Bench, who had referred it to a Divi- 
sion Bench* 

We have heard counsel at length and have no 
doubt, that the decision of the Courts belovf Is erro- 
neous and that this appeal must succeed. It cannot 
be laid down as d broad propc^ition of law that the 
right to ft share in the offerings made at a place ql 
worship or In the Income hf fairs or other iuue* 
lions held In connexion therewith is a mere “poiil* 
Mlity** and thardofe not alienable on the prliiNi|l# 
of law embodied In S* 6 (a), T« Act. ion It 
b^^M ihatjmch iih^mitir is. In every iroid 

'as b^ng oppmed to^puMic pdtey, ns of 

pmm resoftteg to temiWi'.s^ gfiMUf 
pMs. of ’i«hlp;li a matter of vollito wflh Ihem 
and no m eon cmhpl emtkm to rnejee 
'tm :prUeular'bepeta to him Ml' Ite al^ The 
^lermhmtoidllhaqw q variety of 

.ecMderMtase*|*,l^ mlm#lh«'lnilltuMoii,the 
oPate whte m amount 
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or divided amoiag, the persons concerned. If 'these 
* factors are kept in view, many of the rulings, which 
appear to be in conflict, will be reconcilable. The 
correct legal position relating to this matter is il I 
may say so with respect, very clearly stated in 50 
All. 3941 at p, 399. In that case the learned Judges 
Ashworth and Iqbal Ahmad JJ., observed that “a 
idistinotion must be drawn between eases in which 
[emoluments are attached to a priestly office, and 
the cases in which the ofierings are made to a deity 
and the persons who receive the same have not to 
render services of a personal nature as a considera- 
tion for the receipt of the oSerings. The emolu- 
ments of the former kind are not, in the absence of 
a custom or usage to the contrary, ordinarily trans- 
ferable, for the simple reason that they are insepa- 
rably connected with a priestly office and it is 
contrary to public policy to allow such offices to be 
^ transferred to a person not competent to perform 
the worship, either by private sale or by sale in 
execution of a decree. As the right to receive the 
oierings cannot be separated from the duty of offi- 
ciating at the worship the law disfavours the trans- 
fer of such emoluments. But when the right to 
receive the o^erings made at a temple is indepen- 
dent of an obligation to render services involving 
gualldoations of a personal nature, such as officiat- 
ing at the worship, we are unable to discover any 
justification for holding that such a right is not 
transferable. That the right to receive the offer- 
ings, when made, is a valuable right and is pro- 
perty, admits of no doubt and therefore that right 
must, in view of the provisions of S. 6, T, P. Act, 
be held to be transferable, unless its transfer is 
prohibited by the Transfer of Property Act or any 
other law for the time being in force.” 

^ The present case clearly falls within the latter 
class of cases described in the Allahabad judgment 
just cited. As has been stated above, it is common 
'ground that persons who share the income of the 
IMasani mela do not perform any priestly or other 
jsacerdotal functions at the shrine of the goddess 
Sitla. Nor do they render any services of a personal 
nature at the Mandir or the mela. On the other 
hand, they share the income merely because they 
are biswedars owning land in the village, and the 
amount payable to each biswedar is proportionate 
to his share in the khewat. That this right is pro- 
perty and has a marketable value is further clear 
from the admitted fact that in order to facilitate the 
collection of the income and its proper distribution 
among the various biswedars, an arrangement has 
with the approval of Government been in force for 
d several decades, under which the income from the 
mela is auctioned at the beginning of each year to 
a contractor. The contractor pays the amount at 
which his bid is accepted and is authorised to col- 
lect the income at the mela or meias held during 
the year. If the actual income received is in excess 
of the contract money, he keeps it himself; if there 
is a deficit he makes it good from his own pocket. 
Out of the contract money, Government revenue is 
paid first and the balance is distributed hasab rasad 
ihewat among the biswedars. The contractor has 
no priestly functions to perform, or personal servi- 
ces to render. I^e may belong to any caste and may 
not be cormeot^ art any way with the founder of 
the Ihrln^. He ttikm the conkaet purely as a busi^ 
nei^, like the con^toy of **gate at the 

rages, or, wrestling or cricket mi^hes. 

' If,' .0m MsWedars In the inoofne of the 

; 'at , Gurga<ht bw 'tlWf:^eo| ,of 

'mi ^ mh m 



best reported case is 74 P. B. 188611 in which the 
arrangement above-mentioned for the auction sale 
of the income from the offerings of the Mela, the 
payment of revenue and the distribution of the 
balance among the cosharers in the village in sums 
proportionate to their khewat holdings, is described 
in great detail. In that case it was taken for granted 
that the right to share in the income was alienable; 
the only question in dispute was whether the suit 
by a biswedar for recovery of bis share of .the con- 
tract money was cognizable by a civil Court or a 
revenue Court in view of the provisions of S. 45 of 
Act 18 of 1884. 

In A. I. B, 1936 Lab, 100,12 the suit had been 
instituted by a person to whom a biswedar had 
mortgaged his share in the offerings against the 
contractor and his surety for recovery of the share 
of the mortgagor and it had been held in the Courts 
below that such a suit was competent. The appeal J 
to the High Court failed on the ground that the 
amount involved was below Bs. 500 and the suit 
being in the nature of a small cause suit no second 
appeal lay. More recently in Regular Second Appeal 
No. 927 of 1940 one of the questions raised was 
whether the share in the income of the mela was 
alienable and a suit for recovery of it could be 
brought by the alienee against the contractor. This 
question was answered in the affirmative. It is also 
noteworthy that in this case the plaintiff, as well as 
the contesting defendant, Parmeshri Das are banias 
and both claim to derive title by alienations in 
their favour by a jat biswedar, who was one of the 
original cosharers in the income of the mela. 

The lower Courts have relied largely on 43 Cal, 
28,8 where it was held that the right to receive 
offerings from pilgrims, resorting to a temple or 
shrine, is inalienable, such a right being res extra ^ 
commereium. It was also observed that the chance 
that future worshippers will give offerings is a mere 
possibility and as such It cannot be transferred. 
The dispute in that case arose out of the transfer 
by one of the priests of the temple of Shri Bhairo 
Nath, of his right to share in the offerings, to a 
third party. That right was inseparable from the 
performance of priestly duties. The case fell within 
the first category of eases described in 50 All. 3941 
and it was held, if I may say so, rightly that the 
right was not alienable. 

The learned District Judge also referred to a 
Division Bench decision of this Court reported in 
1939 P. li. B. 239,19 but the dispute in that case 
related to mortgage of yearly profits of certain im- 
movable property. As pointed out by Din Moham- 
mad J. (who was a party to that decision) that case 
is not in point. It is not necessary to discuss the 
other rulings cited by counsel, as each was decided 
on its own peculiar facts. We hold that the share 
of Narain Singh in the income of Masani Mela at 
Gurgaon is ^property* and is alienable and the pre- 
sent suit is maintainable. We accordingly accept^ 
the appeal, set aside the judgment and decree of the 
Courts below and remand the case to the Court of 
first instance for framing issues on the merits and > 
disposal in accordance with law. Court fee on this 
appeal shall be refunded ; other costs will be costs 
in the cause. Both oouusel have been directed to 
cause their clients to appear before the trial Court 
on 20th July 1942 when a date for further proceed- 
ings will be fixed. 

E.H./E.H. Appeal oXlmeA. 

iirW 74 P.B. V, Sanda. 

(*00) 2$ A. I B. 1936 Ijah. 100 : 102 1. C. $92, 
Ibghuimth l^ngh Dhtind^^l^ 
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Youhg a J* AND Muhammad Muijib J. 

Chaudhri Abdul Ghani — Plaintiff — 

Appellant 

¥• 

Anjuman DeJii Imdad Bahmi Ghuinke 
Sharqi (in liquidation) through 8. 
Tufail Smsatn, Liquidator — 

Defendant — Respondent. 
Letters Patent Appeal No. 192 of 1940, Decided 
on 30th January 1942, from decree of Beckett J., 
in S. A. No, 1770 of 1939, D/- 14th June 1940. 

Co-operative Societies Act (1912), Ss. 42 and 
43 Liquidator appointed by Registrar under 
S« 42 whose appointment is regulated by rules 
framed by Punjab Government under S. 43 is 
public servant within S. 2 (17) (h), Civil P. C. 
— Section 2 (17) (d), Civil P. C,, does not apply 
to him. 

A Liquidator who has been appointed by the 
Begistrar under S. 42 and the terms of whose 
appointment are regulated by the rules framed by 
the Punjab Government under S. 43 is a public 
officer within the meaning of S. 2 (17) (h), Civil 
P« C., and hence in a suit against him notice under 
S. 80, Civil P. C., is necessary : (*34) 21 A, I. B, 
1934 Nag. 201 and (^39) 26 A. I, R. 1939 Nag. 232, 
Bel. on; 12 Bom. H.O.R. 1 and (*18) 5 A.I.B. 1918 
Lah. 152, Disting,; (’40) 27 A.l.R. 1940 Mad. 831, 
Not approved. [P 2880,6] 

The appointing authority being not a Court of 
^ justice but the Begistrar of Co>operatlve Societies, 
the Liquidator is not an officer of a Court of justice 
and therefore S. 2(17) (d), Civil P, C., is not applic- 
able to him : (’34) 21 A. I. B. 1934 Oudh 158 and 
(’20) 7 A.I.R. 1920 Bom. 50, Luting. (P 288p] 
C. P. C. <— 

■ioibhitaley, S. 2 (17) Pt. 9b. 

*41} Mnlla, Page 16 N. “Public officer.”; Page 310 
Pfc (t). 

Mahmud AZi — for Appellant. 

Achhru Bam^iox Bespondent* 

MUHAMMAD MUNIR J. - This is an appeal 
under Cl, 10, Letters Patent, from the judgment of 
Beckett J. hy which he dismissed the appellant- 
plaintiS’s suit which had been decreed both by the 
trial Court and the lower appellate Court. The suit 
out of which the appeal has arisen was instituted in 
d the following oiroumatancea : The registration of 
the Co-operative Credit Society of Ghuinke Sharqi 
was cancelled by the Begistrar and one Sant Singh, 
who is not a Government servant, was appointed a 
liquidator under S, 42, Co-operative Societies Act, 
1912 (Act 2 of 1912). The liquidator ordered the 
appellant Abdul Ghani to contribute to the assets of 
the society a sum of Bs. 5090. Thereupon the 
appellant Sled a Suit against the liquidator for a 
declaration that his order was illegal and ultra 
vires because the appellant had ceased to be a mem- 
ber of the society more than two years before the 
order in question was made and that cunsequently 
(he liquidator by reason of S. 23 of the Act had no 
jurisdiction to make him liable for any contribu- 
tion. In the suit the appellant also asked lor a 
perpetual Injunction restraining the liquidator from 
taking any steps to enforce the order for . contribu- 
tion. One of the pleas taken by the liquidator in 
defence was that he was a public officer and that 
nndel S. 80, Civil P« C«, the suit could not he InstL 


tufeed against him without a written notice. Tl 
trial Court held that the defendant was not a publ 
officer and decreed the suit on the merits. Onappe^ 
the Senior Subordinate Judge agreed with the eoi 
elusions of the trial Court and condrmedthedecre 

On second appeal by the liquidator, Beckett J. I 
his order dated 14th June 1940 held that the Ilqo 
dator was a public officer within the meaning 
S. 2 (17) (h). Civil P. 0., and that the suit again 
him could not be instituted without serving on hi 
a notice in writing as required by S. 80 of the Cod 
He, therefore, set aside the decrees of the Com 
below and dismissed the suit. The plaintiff has db 
the present appeal under Cl. 10, Letters Patent, ai 
the sole question we have to decide is whether 
liquidator who has been appointed by the Begiatr 
under S. 42, Co- operative Societies Act and the ten 
of whose appointment are regulated by the rul 
framed by the Punjab Government under S. 43 
that Act is a public officer within the meaning 
cl. (h) of Bub-s. (17) of S. 2, Civil P. 0., which c 
fines a public officer inter alia as follows : 

“Every officer in the service or pay of the Orot 
or remunerated by fees or commission for the p( 
formance of any public duty,” 

The learned Judge has held that theliquidai 
in the present case cannot be said to be in t 
service or pay of the Crown and that, therefore, t 
first part of the definition is not applicable to hi 
He has, however, held that the duties which i 
liquidator performs under S. 42 (2), Co-operat; 
Societies Act, are public duties and, therefore, i 
latter part of the definition being applicable, 1 
liquidator is a public officer within the meaning 
that definition. Appellant’s counsel Mr. Mahm 
All contends before us that the liquidator is no 
public officer because (1) he is not an officer; (2)th 
is nothing to show that he is remunerated by s 
fees or commission; and (3) that he does not p 
form any public duty. In support of his first & 
tention he refers to an old decision of the Boml 
High Court reported in 12 Bom. Bt.C.E. l,i inwh 
West J. held that an izaphatdar is not an ”offic< 
within the meaning of cl. (9) of S. 21, Penal Cc 
the concluding words of which are the same 
those of cl. (h) of sub-s. (17) of S, 2, Civil P. C., t 
to the decision of the Punjab Chief Court in 18 P 
Or. 19182 where Rattigan C. J. and LeRossignol 
held that a Quarter- Master Clerk is not an *offi< 
under the Penal Code. These decisions are 
tirely distinguishable from the present case inasmi 
as in the Bombay case the person whose status ' 
in question was a mere lessee of a Government to: 
who had by a contract with the Government agr 
to work a forest, and in the Punjab case the per 
whose position had to be determined was a n 
dark, no more an officer than a labourer or me; 
employed and paid by Government. In our opir 
there can be no doubt that a functionary wh< 
appointed by a public officer under the authority 
a Statute to perform work ol a public nature u 
“officer” in the usual acceptation of the mud* 
Bacon’s Abridgment, Vol. 6, page 2, it is st< 
“that the word ’offidum* principally implies a di 
and in the next place, the charge of suen duty; 
that it is a rule that where one mm hath tc 
with another’s afiairs against his wBI, md 'fiti 

I* (’75) 12 Bom. H, 6, B* I, Beg* v* Bamaj 
JivbaJIrav 

a*. (’IS) 5 A.LB. 1918 Lah, 152 ; 45 I* 0, 150 ; 
Or. L. J* 486 : 18 P, B. 1916 Olf* s 96 P* L 
1918| Almd Shah T, Imperor* 
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his leave, that this is an office, and he who is in it 
® is an officer." 

In view of the powers conferred on a liquidator 
by sub-s, (2) of S* 42, Co-operative Societies Act, 
1913, this dednition appears to us to be fully appli- 
cable to him. In 44 Bom. 895 ,^ a person who was 
not an Official Beceiver under S. 19, Provincial 
Insolvency Act, but was specially appointed a recei- 
ver in a particular insolvency was held to be an 
**officer’*of a Court of justice and therefore a public 
qfficer within the meaning of cl. (d) of sub-s. (17) of 
:S. 2, Civil P, 0. We think, therefore, that a liqui- 
[dator appointed by the Registrar under S. 42, Co- 
[operative Societies Act, to wind up a society is 
clearly an “officer.” It is true that there is no evi- 
idenoe to show that the liquidator in the present 
base is remunerated by any fees or commission. But 
the rules framed by the Punjab Government under 
^ S. 43, Co-operative Societies Act, provide that the 
Registrar while appointing a liquidator shall dx the 
amount of the fee payable to him ; and that being 
so, we must presume that m this case the Registrar 
must have acted according to the rules and dxed 
the fee payable to him. Consequently, we hold that 
the second condition of the definition is also satis- 
ded in this case. The duties of a liquidator ap- 
pointed under S. 42, Co-operative Societies Act, are 
dedned by that section as follows : 

“(a) to institute and defend suits and other legal 
proceedings on behalf of the society by his name of 
office ; (b) to determine the contribution to be made 
by the members and past members of the society 
respectively to the assets of the society ; (c) to in- 
vestigate ail claims against the society and, subject 
to the provisions of this Act, to decide questions of 
.c priority arising between claimants ; (d) to deter- 
mine by what persons and in what proportions the 
costs of the liquidation are to be borne ; and (e) to 
give such directions in regard to the collection and 
distribution of the assets of the society, as may ap- 
pear to him to be necessary for winding up the 
afiairs of the society.** 

Subject to any rules, a liquidator appointed under 
this section has, in so far as such powers are neces- 
sary for carrying out the aforesaid purposes power 
to summon and enforce the attendance of witnesses 
and to compel the production of documents by the 
same means and (so far as may be) in the same 
manner as is provided in the case of a civil Court 
under the Code of Civil Procedure. It is clear from 
these provisions that the liquidator has power to 
decide not only disputes between the members and 
, the society but also the claims of third parties 
^ against the society and that for this purpose he 
has the power to enforce the attendance of witnes- 
ses and to compel the production of documents in 
the same way as a civil Court. He is, therefore, a 
special forum created by the Legislature for the 
puin^ose of determining disputes concerning the 
afiaits of the society of which he is the liquidator. 
It is impossible to sngg^t that when exercising 
these powers he is performing a private duty. The 
object of the Co-operative Societies Act being the 
promotion of thrift and self-help among a section 
nf the, public, I. agriculturists, artisans and per- 

sons of limited mearis, it appears h) us that persons 
. i^ho appoinfed hy G-overnment or by public 
ahthority^ for the purpose of performing any statu- 
‘tpry functions under that Act must be deemed to be 
' servants. ! 

i m L 0. 41t l U 
L.' , 987,. AhnhiatiUia' 




Mr. Mahmud Ali has drawn our attention to some ^ 
observations in a recent Madras case reported in 
A. I. R. 1940 Mad. 831,^ in which the learned 
Judges found it difficult ‘to accept the general propo- 
sition that because the liquidator is given quasi 
judicial powers, the duties which he performs must 
necessarily be regarded as being public duties.’ This 
remark was obiter, the case having been decided on 
other grounds, and cannot, therefore, be treated as 
a considered pronouncement on the question. 

In A. I, E. 1934 Nag. 201,6 a liquidator appoint- 
ed under S. 42, Co-operative Societies Act, was 
treated as a public officer; and in A.I.R. 1939 Nag. 
232,6 it was definitely held by Pollock J., that be- 
cause such liquidator performs duties of a quasi 
Judicial nature and has authority to summon and 
enforce the attendance of witnesses and to compel 
the production of documents in the same way as a ^ 
civil Court, he is a ‘public officer’ as defined In the 
Code of Civil Procedure. In the latter case the per- 
son appointed liquidator by the Registrar under 

S. 42, Co-operative Societies Act, was the manager 
of a Central Co-operative Bank and was not paid 
any remuneration for the work of winding up the 
society apart from his salary as manage^r of the 
Co-operative Central Bank Ltd. He was neverthe- 
less held to be a public officer because he was ap- 
pointed by the Registrar and performed public 
duties. 

Mr. Achhru Ram, who appears for the respon- 
dent, has drawn oar attention to 9 Luck. 577,^ in 
which an Official Liquidator appointed under the 
Companies Act (7 of 1913) was held to be a public 
officer, and to 44 Bom. 895,6 in which a receiver 
appointed under the Provincial Insolvency Act was ^ 
held to be such officer. These decisions are however 
distinguishable because the receiver was held there 
to be a public officer within the meaning of cl. (d) 
of sub-a. (17) of S. 2, Civil P. 0., on the ground 
that he was an officer of a Court of Justice whose 
duty as such officer was to take charge or dispose of 
property. In the present case the appointing autho- 
rity being not a Court of Justice but the Registrar 
of Co-operative Societies, the liquidator is not an 
officer of a Court of Justice and, therefore, cl. (d) of 
sub-s. (17) of S. 2, Civil P. C„ is not applicable to 
him. For the reasons given we hold that the liqui- 
dator in this case was a public officer and that the 
suit against him could not be instituted without the 
service of a written notice as required by S. 80, 
Civil P. 0, The appeal is therefore dismissed with 
costs. J 


G.N./R.K. 


Appeal dismissed* 



4. (*40) 27 A. I. R. 1940 Mad. 831 ; 194 I. C. 769 : 
I, L. R. (1940) Mad. 929, Kuppu Govinda Ohettiar 

, V. Uttukottai Co-operative Society, 

5. (’34) 21 A.I.R. 1934 Nag. 201 ; 148 1.C. 714 ; 30 
N* L. R. 240, Tedha Society, Nimar v. Prag Bas. 

6. (»39) 26 A. I. R. 1939 Nag. 232 ; 182 1. 0. 614. 
Society Sangakheda Kalan Co-operative Bank, 
Hoshangabad v. Ajodhyaprasad Shiamlal. 

7. (*34) 21 AJ.R. 1934 Oudh 158 : l48 1. C. 448 ; 

9 Ltiok, 577 ; 11 O. W, N. 3^8, IKAlfMs^war and 
Ahmedabad Banking Corporation Ltd. v. JSameha. 
ran Lai, , , . ^ ^ ‘ , 










1942 Nazie Ahmad v. Peoples Bank of N, L (FB) (BmUtt /J Lahope 289 


^ Ac L R. (29) 1942 Lahore 289 

FULL BENCH 

Tek Chand, Ram Lall and 
Beckett JJ* 

Nazir Ahmad and others — Plaintiffs 

— Appellants 

V. 

Peoples Bank of Northern India Ltd,, 
fin liquidation) through Official 
Liquidator, and others. Defendants 
and another. Plaintiff — Bespondents. 

Letters Patent Appeal No. 166 of 1940, Decided on 
^iOth March 1942, case referred to Fall Bench by Teh 
Chand and Beckett JJ., D/- 14th November 1941. 

® • (a) Companies Act (1913), S. 171 — S. 171 

being borrowed from English statute should be 
construed in same way as under English sta- 
tute — Suit instituted without leave under S* 171 
— * Leave subsequently applied for before but 
granted after limitation for suit — Suit should 
not be dismissed — Limitation should be calcu- 
lated in same way as if suit was originally in- 
stitutedwith leave : 38 P.L.E, 1104=r:('36) 23 A.LR. 
1936 Lah. 401=164 I. C. 136, OYJSBmiLED; 
(Per Full Bench)^ 

Since the words used in S. 171 were borrowed 
from the English law where they had a recognized 
legal meaning attached to them it should be assum- 
ed that the same meaning was assigned to those 
words by the Companies Act which borrowed the 
M language of English statute ; 3 M. H. C. B. 384, 
^ Beh on. [P 290^] 

A Suit instituted against a company in liquidation 
without leave under S. 171 should not be dismissed 
on that ground alone. Where a plaintiff institutes a 
suit against a company in liquidation without the 
leave of the Court under S. 171 and subsequently 
applies for such leave within the period of limitation 
of the suit and the leave is granted only alter the 
peri^ of limitation has expired, the suit should not 
be dismissed and limitation should be calculated in 
the same way as if the suit had originally been insti- 
tuted with leave ; 38 P. L. R. 1104=(’36) 23 A,I,E. 
1936 Lah. 401=164 I. 0. 136, OVEBBULMD; 
English and Indian case-law disotmed. [P 29 Id, e} 

Limitation Act — 

(*42) Chitaley, S. 3, N. 13. 

4 C38} Bustomji, Page 57 Pt, 4, 

(b) Companies Act (1913), S. 171 — Suit and 
action are interchangeable terms (Per Ikim 
LallJ.]. 

A “suit” and an “action” are interchangeable 
terms so far as procedure in India is concerned. 

[P292p,Jfcl 

(c) Provincial Insolvency Act (1920), S. 28 (2) 
Proceedings taken without leave under 

S. 28 (2) or S. 17, Presidency Towns Insolvency 
Act— Leave subsequently granted— Proceedings 
ore not nullity — Whether leave Was granted 
before or after limitation for suit makes no 
difference (Par Bam Ball li). 

Proceedings taken wiiaout leave under S, 28 (2), 
Provincial Insolvency Act, or under S. 17, Presi- 
dency Townslnsolvenoy Act, are not necessarily a 
nullity. It is a matter for the Court to whom an 
arjpplioation for leave has been m^e to decide on 
i942L/37d;38 


the circumstances placed before it whether or not it 
should grant leave. If leave has been granted by 
that Court in regard to a suit commenced without 
leave, the proceedings are not a nullity and whether 
leave was granted before the period of limitation 
had run out on the filing of the suit or afterwards, 
makes no difference at all : 0am law dimmsed, 

[P 2955] 

(d) Partnership Act (1932), S. 69— Subsequent 
registration before decree validates proceedings 
by unregistered firm (Per Bam hall J.), 

The right to enforce a claim as granted fay a de- 
cree and if the condition for the enforcement of that 
remedy iscomplied with before the grant of a decree, 
it makes no difference whether this condition is 
complied with before or after the institution of a 
suit so long as it is complied with before the decree 
is made. The subsequent registration before the ^ 
passing of a decree validates proceedings by an un- ^ 
registered firm : (’38) 25 A.X.E. 1938 Lah. 767 and 
(*38) 25 AJ.B. 1938 Mad. 688, Not apprmedl (»37) 

24 A. I. B. 1937 Mad, 767 and 41 0. W, N. 634, 
Approved; (’35) 22 AJ.B. 1935 Lah, 893, Exph 

[P 295e3 

B. L. Chawla — for Appellants. 

Mdhsin Shah and Bhagwat Dayal — 

for Respondents. 

BECKETT J. — The facts giving rise to this 
reference have already been set out in the order by 
which the reference was made and need only be 
briefiy stated. Certain property in which the plain- 
tiffs claim to have an interest of their own wm 
attached by the Ofdcial Liquidator of a company ha 
liquidation. They applied for leave to object to the 
attachment and further to bring a declaratory suit, 
if necessary. Leave was given to raise objections in ^ 
the executing Court, but nothing was said about 
leave to bring a declaratory suit. The objections 
having been dismissed, the plaintiffs then brought 
the present suit, thinking that the leave already 
granted was suldcient, but it was held that specific 
leave for a suit was required. The plaintiffs applied 
again for leave for this purpose, the application 
being made before the period of limitation for a 
declaratory suit of this kind had expired. Leave 
was eventually granted but not until after the period 
of limitation prescribed fot the suit had run out. 
The question is whether the failure of the plaInMffs 
to obtain specific leave either before the suit was 
instituted or before limitation had expired Is a 
suffSioient ground for dismissing the suit already 
instituted. The necessity for obtaining leave is pres- 
cribed by S. 171, Companies Act, 1913, which runs h 
as follows : 

“When a winding up order has been made or a 
provisional liquidator has been appointed, no suit 
or other legal proceeding shall he proceeded with or 
commenced against the company except by leave of 
the Court, and subject to such terms as the Court 
mayimpofl0.“ i 

This section was admittedly borrowed from the 
English statute law on the same subject. The only 
difference is that the word “suit” has been substi- 
tuted for the word “action.” The case law relating 
to the qu^tion under reference is beat s^ted by Mr. 
gdornon Judah at pp. 286 and 281 of hbs Commeh- 
i^ry on the Act : / 

“If a suit is contour withodi l««ive ohmined 
under the decree is. uqt binding oh the 

liquidator. Where a suit was against a 

oompthy in liquidation without leave of the Court 
It was held that leave subsequently obtained was 
not to be Iteatad ,m a nuUdly and the sultehodld 
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I ^ not be dismissed, specially as the liquidator had not 
^ contested the order granting leave. Whenever pro- 
ceedings are commenced without leave, the proper 
course for the liquidator is to apply to the Court 
for stay of the proceedings, and not to plead the 
omission to obtain leave as a bar to the further 
maintenance of the proceedings, as in practice, the 
section has always been worked out by applying to 
stay the proceedings.** 

The last portion of this comment is based upon 
four English cases : (1893) 2 Q. B, 1461 at p. 148; 
(1866) L. E. 1 C. P. 694 ;a (1891) 1 Ch. 305S and 
(1892) IQ.B. 77.'* Although the matter has only been 
made the subject of cursory observation, these cases 
certainly seem to support the statement made with 
regard to English practice. Decisions under the 
Indian Companies Act are few and none of them are 
directly applicable to the present case. The only 
[if previous decision of this Court is A. 1. K, 1936 
Lah. 401,® in which it was held to be unnecessary 
to dismiss a suit instituted within time if leave was 
subsequently obtained before the period of limita- 
tion had run out, but that it would have to be dis- 
missed as time- barred if leave is not obtained until 
after limitation had run out. X think that we are 
all agreed that it would be difficult to combine both 
these propositions. If the presentation of the plaint 
in the first instance is not to be treated as a com- 
plete nullity, then the eSect of S. 3, Limitation Act, 
ie to make the period of limitation date hack to the 
time when the plaint was actually presented. On the 
other hand, if presentation is a mere nullity, the 
defect cannot subsequently be cured when leave is 
granted. The view that a suit should not be dismis- 
sed merely on the ground that leave was not obtain- 
^ ed prior to its institution is supported by 52 All* 

' ^ 430® though this again was a case in which leave 
was obtained before limitation bad run out. There 
are two Calcutta cases in which the failure to obtain 
leave was treated as a sufficient ground for dismis- 
sal of the suits, hut it does not appear that in either 
of these cases there was any question of granting 
leave, so that it would he immaterial whether the 
suit was dismissed or stayed indefinitely. With 
regard to cases of this kind in general, there are 
some relevant observations in (1890) 45 Ch. D, 1397 
a case relating to proceedings under the Charitable 
Trusts Act, (although the proceedings were under a 
dlfierent Act, the relevant provisions were not 
greatly difierent) ; 

**Now, first of all, I come to that conclusion upon 
the language of the section. We are all of us fami- 
liar with the way in which Acts of Parliament are 
^ drafted to prevent actions being brought at all or 
writs being issued unless some condition precedent 
has been fulfilled* The language of such sections, we 


1. (1893) 2 Q. B. 146 ; 63 L. J. M. 0. 29 : 5 B. 
554 ; 57 J. P. 633, Beg v. Lord Mayor of London; 
Ex parte Boaler. 

2. (1866) L, B. 1 C, F. 694 ; 14 W. B. 780, Gray 
V. Baper, 

3 . (1891) 1 Ch, 305 ; 60 L. J. Ch. 492 : 39 W. B. 
343, In re Wanaer Limited. 

4 . (1892) 1 Q, B, 77 ; 61 L. J. Q. B. 32 : 66 L. T, 
225 ; 40 W. 208, Westbury v; Twigg and Co. 

Si. , (*36) 23 A. I. B* 1930 Lab. 401 ; 164 I. 0. 136 : 


38 JP. L, B. 1104, Peoples Bank of Northern India 
; Eateh Chand and Co. 

A„X B. 4830 All 603 ; 124 L 0. 28 : 
^ M All. 430 : 1930 A* L» J. 373, Peoples Industria] 

# Chandra..;’ ‘ , - . ■ ' . , ' 


are aJl familiar with, and the draftsman or the ^>1 
Legislature requires no obscure language if they i 
desire to enact such laws. But this section is not 
framed in the way in which sections are framed 
when it is intended that some preliminary steps 
should be taken before the action is maintainable at 
all. On the contrary, both from the way in which 
it is framed, from the omission of the usual words, 
and also from the presence of words which seem to 
me to indicate that the absence of the consent of 
the Commissioners is only a bar to the Courts deal- 
ing with the action, and not a bar to the original 
institution of the suit— on all these three grounds 
I come to the conclusion that this section enables 
the Court, in such cases as I have indicated, to 
allow the action to stand over in order that the blot 
which has occurred may be cured if possible.** 

Section 17, Charitable Trusts Act, 1853, provided 
that before any suit or other proceedings relating to f 
certain charitable matters should be commenced, 
notice should be given and an order or certificate 
obtained, and that no suit or proceeding should be 
entertained or proceeded with except in conformity 
with the order or certificate. It is difficult to dis- 
tinguish on any substantial point the language here 
used from that now under consideration. It has 
been suggested that a distinction has to be drawn 
between ^entertaining a suit* and ^commencing a 
suit,* but there does not appear to be any apparent 
distinction, and the earlier part of the section itself 
refers to the commencement of a suit. There are a 
large number of Indian decisions on somewhat 
similar provisions contained elsewhere, and more 
particularly in eases under the Provincial Insolvency 
Act, of which mention has been made in the order 
of reference; but, so far as any broad principle can 0 
be extracted from them, it is only to the efiect that 
the application of any such provisions must depend 
upon the wording of the particular statute in which 
they are contained. The question is thus merely one 
of interpretation ; that is, whether S. 171, Com- 
panies Act, was intended to entail as a necessary 
consequence the dismissal of a suit instituted with- 
out leave, or whether it was intended that a suit 
should be stayed until leave was obtained. As already 
indicated, the words used were borrowed from Eng- . 
lish law, where they had a recognised legal meaning 
attached to them, and I can see no reason why they 
should have been intended to convey an entirely 
new meaning as soon as they were incorporated in 
an Indian statute. In this connexion I should like 
to repeat the words used by Brittleston in 3 
M. H. C. B. 384® at p. 390, although they were used 
with reference to a diSerent phrase : ^ 

“Now when words of such familiar use in the 
English law are adopted In an English legal instru- 
ment such as the Letters Patent constituting this 
Court — or in a legislative enactment of the 
Gbvernor.General’s Council in India — it is, I think,, 
reasonable to suppose that they have been used in> 
the sense which has been assigned to them by the 
decision of the English Courts; and as it seems to- 
me we ought to be guided in our interpretation of 
them by those decisions.** 

There are many eases in which the technical: 
meaning attached to legal terms in England should 
not be introduced into the construction of the word- 
ing of Indian statutes, but there is no question here^ 
of introducing any unhec^sary compliogition from 
Biiglish law. On the contrary, it is a question of 
avoiding an unnecessary hardship which will ensue^ 
in atta^ohing an enti rely new meaning to 

^ 8. ,(»67) a M. ft o. ; 
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^ wliioli bad not bitberto bad placed upon them an 
interpretation involving any such consequence. The 
hardship Is obvious : the treatment of leave as a 
nullity, if it is granted out of the period of limita- 
tion, even though leave may be requisitioned in good 
time, would make the right claimed entirely depen- 
dent on the time which the Court took in disposing 
of the application, and the delay might be entirely 
the result of accident. In adopting the formula 
contained^ in S. 171, it seems impossible to suppose 
that the Indian Legislature could have intended to 
import a new meaning directly opposed to what has 
been held both in India and in Bngland to be the 
real intention of a provision of this kind, namely, to 
secure an equal distribution of the assets of a com- 
pany, but not to defeat any just claims. 

The only serious difficulty in the way of holding 
2 ^ that S. 171 was intended to have the same effect as 
the corresponding section in England arises from 
the fact that in a number of cases a different inter- 
pretation has been placed upon the similar provision 
contained in the Provincial Insolvency Act. There 
is some slight dffierence in the wording but there is 
no great difference, and it would be difficult to base 
any distinction on the language used. Even so, I do 
not think that these decisions can aidect the inter- 
pretation which should be placed upon S. 171. In 
the drst place, even with regard to the provisions 
of the Provincial Insolvency Act, there is a sharp 
divergence of opinion, as is shown by 57 Bom, 62S.® 
In the second place, the decisions which have been 
cited before us were given after the original Com- 
panies Act was passed. If they had been given 
beforehand, they might have been used to show that 
such a formula already had a diferent meaning 
^ attached to it in India; but it is difficult to see how 
decisions based on the language of a different statute 
can be used to indicate the intention with which 
S. 171 was incorporated in a diSerent statute, when 
these were not given at an earlier date. There do 
not appear to be any decisions tending to show that 
the wording of S. 173, Companies Act, could have 
been Intended to have a dlSerent meaning in India 
from that which had previously been placed upon 
its meaning. 



RAM LALtr J. I have had the advantage of 
reading the judgment of my brother Beckett and I 
am in general agreement with what he has said. 
The facts leading up to this reference to a Full 
Bench briefly are that the Peoples Bank of Northern 
India Ltd. , obtained a decree against Habib XJUah 
in. October 1934, In May 1935, the bank went into 
liquidation and the liquidator executed the decree 
against Habib UUah.' Two houses, in which Naair 
Ahmad and his brother claimed to be owners of a 
large share, were attached. On 6 th February 1937 
Nazir Ahmad made an application to this Court for 
I>ermisaion to file objections to the execution and 
also to bring a declaratory suit. On 5th March 1937, 
leave to file objections was granted but nothing was 
said about the prayer for leave to Institute a suit. 4 
The objections filed were dismissed on 26th May ^ 
1937 and without any further application for leave, 
Nazir Ahmad instituted a suit on 14th June 1937, 
for a declaration on behalf of himself and his 
brother. An objection was taken by the defendant 
that the suit was liable to be dismissed as no leave 
under S. 171, Companies Act, had been obtained and 
therefore Nazir Ahmad applied again on 18th Feb- 
ruary 1938 to this Court for leave and leave was 
not granted till as late as 24th October 1938, by 
which date limitation to file the suit had expired, 
the suit being within time when the second appli- 
cation for leave was made. The trial Court dis- 
missed the suit on 3rd February 1939 holding that 
the leave having been granted after the limitation 
lor filing the suit had expired, the suit was not 
maintainable. An appeal to the District Judge and 
also a second appeal to the High Court failed. An 9 
appeal was preferred under the Letters Patent, 
when the Division Bench hearing this appeal refer- 
red to a Full Bench the question whether, if a 
plaintifi institutes a suit against a company in 
liquidation without the leave of the Court but ap- 
plies for such leave within the period of limitation 
of the suit and if leave is granted but only after the 
period of limitation has expired, it is necessary for 
the suit to be dismissed. 


In short, while it may be said to be possible to 
place two diflerent interpretations upn S. 171, 
Companies Act, it is certainly permissible to hold 
that it was intended merely to secure that a suit 
instituted without leave shoid be stayed until leave 
was obtained; and of the two possible interpreta- 
tions X do not think there can be any possible doubt 
^ which entails the less injustice. If the correct pro- 
cedure for the liquidator is merely to apply for the 
stay of proceedings and it cannot be used as a com- 
plete bar to the suit, as already instituted, then it 
ceases to matter whether the leave is granted before 
or after the period of limitation prescribed for the 
institution of the suit has run out or not. As already 
stated, the period of limitation under S. 3, Limita- 
tion Act, dates back to the time of the actual pre- 
sentation of the plaint unless the suit is regarded as 
in sul^tance a claim against a company in llqulda- 
Mon, in which case the position will he much the 
same. For these reasons I would answer the refer- 
ence by saying that a suit instituted against a com- 
pany in liquidation witlmut leave should not be 
dismissed on that ground alone; and, if leave is 
subsequently obtained, limitation should be calcu- 

9. (»82) 19 A. 1. R, 1932 Bom, 344 : 138 1.G. $24 s 
m Bom. 62^ : 34 Bom.L,B. 683, BhimajiBhibhut- 
tnid y. Chunilal Jhaverohand. 


The relevant provision of the Indian Companies 
Act prescribing the obtaining of lea^e is S. 171 and 
it enacts that ‘*no suit or other legal proceeding 
shall be proceeded with or commenced*’ against a 
company in liquidation except by leave of the 
Court. The corresponding provision of the English 
Companies Act is 8* 177 which is worded in identi- 
cal terms except that in the Indian Act the word h 
“suit” has been substituted for the word “action” 
appearing in the English statute. The English Act 
was in force long before the Indian Act and it would 
appear therefore that the interpretation placed on 
this provision by Judges in England would have 
very great weight. If the words of the English 
statute had been given a i^rtlcular mining by the 
Courts there, and such m Interpretation had become 
a recognized rule of practice, it shordd be assumed 
that the same meaning was assigned to th<m words 
by statute which borrowed the language of the* 
English statute, Beferehce my be nwO ih this 
mnnexion k> the observations of Blttiesloa J« in 
3 MvE.C.B. 384^ at p. S90* That the me, it 
is desirable at llm outset to coneid^ U' What sense 
the provision of p, 177, English CNmpimies Act, has 
been interpreted in that country* It would appear 
that the rule there is well eihiddlshed:thdt when an 
action is commenced without leave a^lnsl a com- 
pany in liquidation ah lor Is made 
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A to enable leave to be obtained and the action »conti- 
nned. BacHey at page 400 of Edn. 11 of his work 
on the Companies Act says that “before the Judica- 
ture Act, 1873, it was held at law that omission to 
obtain leave to proceed with an action could not be 
pleaded as a bar to the further maintenance of the 
action: application must have been made to the 
Court in which the winding up was proceeding.” 
The Judicature Acts of 1873 brought about no change 
in this position. In Palmer^s Company Precedents, 
Edn. 15, the rule of practice is laid down as follows 
at pp. 391-392: “Where any person acts in violation 
of S. 177, application should be made to stay or 
restrain the proceeding, ♦ The section was in- 
tended to meet the case of unfair attempts to get 
possession of the assets of a company m 
not to defeat the legal rights of individuals lor the 
benefit of the general body of creditors,” 

& In (1893) 2 Q.B.146,1 a company in liquidation was 

seeHng to recover costs granted to it and an order 
was made for the committal of the defendant’s 
failure to pay. Section 87, English Companies Act, 
1862, (the language of which is identical with that 
used in the later English statute on the subject) was 
pleaded as a bar to the proceedings by the company 
and Wright L. J, stated the practice on the subject 
as follows : “That section has always in practice 
been worked out by applying to stay the proceed- 
ings.” In (1891) 1 Oh. 306,^ a landlord in Scotland 
had brought a petition for recovery of rent by 
sequestration without first obtaining leave of the 
winding up Court and on a construction of S, 81, 
Companies Act of 1862 it was held that leave could 
be and was in fact given on terms by North J. to 
continue the action previously commenced. In (1892) 

^ 1 Q, B. 77,^ the goods of a company having been 
taken in execution after the passing of a resolution 
of voluntary winding up, it was held that the Court 
had jurisdiction to stay farther proceedings. In 
(1866) L.B, I O.P. 694,^ where a plaintifi h^ sued 
without previously obtaining leave to proceed against 
certain contributories of a company in liquidation, 
and where the Companies Act enacted that no such 
suit or other legal proceeding shall be commenced 
except with the leave of the Court, it was held that 
the omission to obtain such leave could not betaken 
advantage of by plea to the further maintenance of 
the action and that an application for stay of pro- 
ceeding could be applied for. 

In England the practice appears to he well esta- 
blished that in similar circumstances proceedings 
are stayed to enable a party to obtain, If he can, the 
sanction of the Court supervising the liquidation 
d before the suit can be proceeded. The faot that this 
practice is well established accounts for the paucity 
of the case-law on the subject. In (1890) 45 Ch. B, 
139,? the matter was directly brought under discus- 
sion, There a school master had been dismissed by 
the managers of a charitable trust under the dis- 
cretionary power conferred on them under S, 17, 
OhariUble Trusts Act, and he sued for an injunc- 
tion restraining the managers from dismissing him 
or appointing any other person to the office held by 
him. Section 17, Charitable Trusts Act, enacted 
that “before . any suit, petition, or other procee- 
ding conoanfii^ or relating to any charity, or the 
estate, funds, property or income thereof, shall be 
commenced, pres^m, or taken, by any person 
Whatsoen^er,. there ihaU be transmitted by such 
; t^ the s^d beard, notice in writing of 

^ suit, and iie saidboard would, in 

the 


order, or direction as last aforesaid shall be enter- ^ 
tained or proceeded with except upon and in con- 
formity with an order or certificate of the said 
board.” The plaintifiE in this case had not obtained 
a certificate of the Charity Commissioners before he 
brought the action. Kay J., holding that the certi- 
ficate was necessary, dismissed the suit. The Court 
of appeal by majority held that consent was not 
necessary but it was held unanimously that even if 
the consent was necessary, it was not necessary to 
obtain such consent before bringing the action, but 
that the proceedings should have been stayed to 
enable the plaintiff to obtain, if he could, the con- 
sent of the Commissioners. Cotton L. J, observed : 

“No doubt it might save some difficulties and 
some costs if the rule were established, that there 
must be this consent before any action could be 
commenced. But in my opinion the course of the 
decisions, which we ought not to disturb lightly, has / 
been this that that consent may be obtained after 
the petition or after the action has been commenced, 
though of course if it cannot be obtained the result 
will follow which Kay J. thought he could at once 
settle, namely that the action will be dismissed.” 

It win be observed that the wording of S, 17 is 
emphatic for it is said that the suit, etc. shall not 
be entertained without leave and yet the Court of 
appeal held that the proper course, to quote the 
language of Bowen L. J. was ‘to allow the action to 
stand over in order that the blot which has occur- 
red may be cured if possible.* Mr. Bhagwat Dayal 
for the Bank has urged that English practice should 
not be followed because S. 171, Companies Act, was 
not taken bodily from the English Statute inasmuch 
as in the Indian Statute the word “suit” has been 
substituted for the word “action” in the correspon- ^ 
ding statute* The Judicature Acts defined an action 
to mean a proceeding commenced by a writ. A writ, 
he urges, is a private document of the plaintiff, 
whereas in India a suit is instituted on the presen- 
tation of a plaint and on this the Court by its own 
act issues summons to the defendant. It appears to 
me that there is no substance in the distinction 
sought to be drawn by learned counsel. The proce- 
dure of a writ does not obtain in this country but as 
soon as a claim is made to a Court, the Court enter- 
tains the claim and the suit or action is commenced. 

In the County Courts in England the procedure is 
the same as that obtaining in this country. Under 
the County Courts Act, 1888, an action is defined to 
include suits and means all proceedings commenced 
by a plaint. It appears to me that a suit and an 
action are interchangeable terms so far as the pro- 
cedure in India is concerned, and when the drafts- ^ 
man borrowed the language of the English section, 
he substituted the word “suit” for the word 
“action” because “action” is a term not commonly 
used in this country. By doing so he was not seek- 
ing to introduce a change in the law or to vary its, 
settled meaning which the word of the section so bor- 
rowed had acquired in England, When the section 
was borrowed, the meaning that a uniform course 
of authority had, attached to the words of that sec- 
tion should be taken to have been borrowed with it. 
In this view of the matter, English authorities on 
the subject would be a sale guide to , the interpreta- 
tion of this and other analogous sections. 

Turning now to the authorities which have cong: 
strued thts and other analogous provisions of lawM 
this <H>untry, the first oonClusiou that emerges, 'is 
that there is a certain araount of confiict ini?ihe 
vsarioim HighOouf ts. I will deal’ first ' 

, the ' 

'Ctop^ies Act ^ 
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^ which a similar language in other statutes has been 
considered* In 52 All. 430^ a suit was commenced 
against a liquidator without previous leave but leave 
was obtained during the pendency of the suit. This 
leave was not treated as a nullity. It was observed 
that the grant or withholding of leave was a matter 
for the Company Judge and if the Sab- Judge, who 
tried the suit, regarded the leave granted by the 
Company Judge as a nullity, he would in efieot be 
sitting as a Court of appeal against the decision of 
the Company Judge, who in the case under consi- 
deration now is a Judge of the High Court, It is 
true that in this case part of the reasoning adopted 
was that when leave was granted, the suit was still 
within time and that no objection could, therefore, 
be taken to the institution of a fresh suit. This 
consideration, however, does not appear to me to 
make any difference. If the section is to be so con- 
h strued that the grant of leave is a condition prece- 
dent to the institution of a suit, all proceedings 
taken up to the time of the grant of leave are a 
nullity and could not be validated later. I propose 
to revert to this matter later when dealing with 
some decisions of our own Court— suffice it to say 
here that, the consideration whether leave was 
granted before or after the suit was instituted does 
not make any essential difference. 

In 40 C. W. N, 31210 Panckridge J. restrained 
a plaintifi from proceeding with a suit which he 
had brought in a subordinate Court without his 
having first obtained leave of the winding up Court. 
No leave apparently had been applied for but a 
suggestion was made to the Judge to postpone the 
application before him to enable the plaintifi to 
obtain leave. The learned Judge made observations 
^ which imply that leave must be obtained first and 
then proceedings commenced or proceeded with and 
that therefore the Court had no jurisdiction to 
grant leave so as to validate proceedings taken up 
to date. The learned Judge in observing that leave 
in such circumstances would be a nullity has given 
no reasons and has not referred to any earlier autho- 
rity or to the practice and the decisions in England 
on the subject. In A. I. B. 1940 Cal. 166ll the 
same Judge again considered this question. With- 
out any discussion the learned Judge followed the 
view he had previously expressed in 40 0, W. N. 
3X210 regarding decisions of other Courts on the 
subject he observed as follows ; 

“It has been pointed out to me that the opposite 
view has been taken in the Allahabad High Court 
and in the Bombay High Court, though it seems to 
, me that my view has commended itself to the 
^ Lahore High Court. There is clearly no authority 
binding on me which compels me to modify the 
opinion I expressed m 40 0 . W N. 312.10 On the 
authority of that case I feel constrained to accede to 
the liquidator's application.'^ 

It appears to me that the Lahore High Court has 
not so far fully endorsed this view and in any case 
the dictum of the learned Judge without the 
slightest i attempt at discussion is not helpful in 
solving this problem. In the Lahore High Court 
the only decision under the Companies Act that 
deals with the matter is reported in A. 1. B. 19S6 
Lah 401.® Here, leave to appeal to the Bdyy 
Council was applied for on 2nd April 1935, citing 
as respondents a company which was being wound 

10, 035) 40 C. W, N. 312, In re Steel Construction 

Co. Ltd, 

IL (*40) ^7 A. I. B. 1940 Cal. 136; 187 I, C. 880; 
; I, L. B. 41939) 2 Gal, 425, Harnarain Misra v, 

' Ramhaiyalai Lohawaia, 


up by the Court. When the application was made, ^ 
no previous leave of the Liquidation Court had been 
obtained but leave was granted in October 1935 
long after the period of limitation for such an ap- 
plication had expired. It was objected that the ap- 
plication was incompetent in view of the provisions 
of S. 171, Companies Act. Counsel for the appli- 
cant contended on the authority in 52 All. 430® 
and 57 Bom, 628® that leave could be obtained 
subsequently and that the only effect of the failure 
to obtain leave was that proceedings should be 
stayed till leave was obtained. The two cases cited 
were distinguished on the ground that no question of 
limitation was involved. The learned J udges observed ; 

“If a suit has been instituted without such leave, 
but such leave has been obtained within the period 
of limitation, it would obviously be useless to dis- 
miss the suit and to compel the plaintifi to bring 
another suit after obtaining the leave." / 

The leave in this case not having been obtained 
within limitation, the petition was rejected and it 
was finally said that no contention was raised that 
this was a fit case in which time could be extended, 
if possible. With very great respect it appears to 
me that the learned Judges distinguished the two 
cases cited on erroneous and illogical grounds, If 
the grant of leave by the Liquidation Court is to be 
regarded as a condition precedent to the institution 
of a suit or proceeding on the correct interpretation 
of S. 171, Companies Act, then all proceedings in- 
stituted without such leave would be a nullity. In 
law such proceedings would have no existence. If 
such proceedings be a nullity, the grant of sub- 
sequent leave could not invest this nullity with a 
content and a meaning and therefore could not 
validate what in law did not exist. The argument g 
that it would be useless to compel the plaintifS to 
bring another suit also appears to me to be illogical. 

If the law demands that only a new suit after satis- 
fying obligatory conditions is the only valid way of 
proceeding, then no consideration based on the con- 
venience of parties can avoid the obligations im- 
posed by law. In this view of the matter it appears 
to me that A. I. B* 1936 Lah. 401® has been 
wrongly decided. 

There are no other cases that deal directly with 
the Companies Act. It would seem from the above 
discussion that whereas the Calcutta view is in con- 
flict with the Allahabad view, the former Court has 
given no reasons in support of its view and in Lahore 
the grant of subsequent leave has not been treated 
as a nullity though the distinction drawn between 
the grant of leave before or after the limitation had * 
run out has no logical basis. In no decision of the ^ 
three Courts given under the Companies Act was 
reference made to English authority on the reeog- 
niaed practice of the English Courts. It appears to 
me that had the Calcutta and the Lahore Courts 
considered this practice, the decision would have 
been in conformity with the Allahabad view. There 
are a number of decisions under other provisions 
which require the sanction of some authority before 
the institution of, or proceeding with, suite. In deal- 
ing with these analogous provisions I will |rSt dml 
with the decisions under the Presidency Towns 
Insolvency Act and the Provincial Insolvency Acts. “ 

In the Bombay Court, decisions mim the Insol- 
vency Acts are not uniform but the. currimt nf 
authorito seems to favour the view t^t subs^uenl 
leave will not Wdidate proceeding* 1» 40 Bom. 235i^ 

12. (*15) 2 AXB, 1915 Bom; 134 ; 31 1.0. 948 ; 40 

Bom, 235 ; 17 Bom. L, JB* 935, In re Dwarkadea 

Tejbhimdas Narsoomai ;^ltntdas. 
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- Davar J* held that the leave contemplated by,S. 17, 
^ Presidency Towns Insolvency Act, before commencing 
any suit must be obtained before the suit is filed 
and that leave cannot be obtained subsequently. 
This decision was based on a construction of the 
language of the section which the learned Judge 
held was so plain that no other construction was 
possible. The relevant part of the section said: “No 
creditor shall commence any suit except with leave/’ 
In A, I. E, 1932 Bom. 33815 Blackwell J. followed 
Davar J.’s view and held leave to be a condition 
precedent to the institution of a suit, but there is 
little or no discussion on the subject beyond basing 
the decisions on what appeared to the learned Judges 
to be the plain construction of the section. 

In 57 Bom. 623,^ however, Tyabji J. refused to 
follow this view in a lengthy judgment in which he 
had to construe the analogous provisions of S. 28, 
5 Provincial Insolvency Act. He held that a suit insti- 
tuted without leave need not necessarily be dismissed 
and that the Court had power to stay it or to allow 
it to proceed on terms. In arriving at this conclu- 
sion, he drew support from the construction that 
had been placed in English decisions on the analo- 
gous provisions of the Companies Act. He observed 
that there were numerous daoistons in England 
under the Companies Act, yet no case had been 
pointed out in which the Court had considered itself 
bound under these sections to dismiss an action 
because leave had not been obtained at its com- 
mencement and the Court had merely refused to 
give leave to proceed. The learned Judge proceeded 
on the rule that when a particular expression or 
form of legislative enactment has been construed in 
a superior Court or by a long course of practice 
(J received an authoritative interpretation, and it is 
then repeated in a subsequent statute, the Legis- 
lature must be taken to adopt the meaning put upon 
it by the Court and to use it according to that 
meaning. The learned J udge in this case refused to 
follow the decision of Davar J. which has been 
noticed already and which was followed by Black- 
well J. in A. I. B, 1932 Bom. 338,15 
In I.L.B. (1939) Bom. 4931^ Beaumont O.J, pre- 
ferred the view of Davar J, to that of Tyabji J. in 
57 Bom 623,9 but based himself like Davar J. on a 
construction of the language of S. 28, Provincial 
Insolvency Act, without attempting to meet the 
arguments and the reasoning advanced by Tyabji J, 
Before leaving the Bombay Court decisions, refer- 
ence may be made to a decision by Eawcett J. re- 
ported in A.LB. 1929 Bom. 3981^ where the learned 
Judge stayed a creditor’s suit against an insolvent 
^ filed after the order of adjudication even though no 
leave had been obtained previously. Eeference may 
also be made in this connexion to 41 Bom. 3121® 
where Scott O.J, delivering the judgment of the 
Division Bench held that the language of S, 18, 
Presidency Towns Insolvency Act, was wide enough 
to justify a stay of proceedings in an action which 
was not pending at the time of the order of adjudi- 
cation. The learned Judge followed the interpreta- 

aSf (’32) 19 A, LB, 1932 Bom. 338 : 138 I, C. 788 ; 
34 BomX.B, 649, Maya Ookeda v* Kuverjl Kurpal. 
14, C39) 26 A.LK, 1939 Bom. 344 ; 185 L 0. 542 ; 
I.L3. (1939) Bom, 493: 41 Bom.L.B, 583, Jahan- 
mr Cursetjee V. PannajL 
m m) 16 A.LB, l9» Bqm. 398 ; m L 0, 840 : 

981, Samrathji & Oo,' v, 

fa^nt?ad,0ovittdriaK),\'';'v ' 
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tion placed on the analogous provisions of S. 10 of - 
the English Bankruptcy Act, in (1887) 58L.T.85.17 ® 
The basis of this decision adopting as it does the 
interpretation in England of a provision which was 
later borrowed in this country lends forcible support 
to the view that the construction placed in English 
Courts on analogous provisions of the Companies 
Act should also be followed here. 

It would thus appear that in the Bombay Court 
opinion is divided on the question under -reference 
in so far as the provisions of the Insolvency law are 
concerned. Some of the decisions are difficult to 
reconcile but it appears to me that the correct view 
is that a suit should not be necessarily dismissed 
and can in a suitable case be stayed on terms. In 
the Madras Court also there is some divergence of 
opinion on the construction of provisions in the 
Insolvency law relating to leave before instituting _ 
proceedings. In A, I. B. 1927 Mad. 869^® it was 1 
held by a Division Bench that under S. 75 (3), 
Provincial Insolvency Act, it was not necessary that 
the appellant must apply for leave prior to filing ^ 
the appeal in the High Court. Leave, it was held, 
could be and frequently had been granted with re- 
trospective effect. The same Division Bench however 
in a case reported in 51 Mad. 83319 held following 
Davar J.’s decision in 40 Bom. 23512 that under 
S. 28, Provincial Insolvency Act, the obtaining of 
leave was a condition precedent to the suit and 
failure to obtain such leave could not afterwards be 
cured, 

In A, I. B. 1929 Mad. 4802® the above decision 
was followed by Wallace J., but the same Judge a 
little later In a case reported in A.X.B. 1929 Mad. 
323,21 when sitting with Tiruvenkatachariyar J. in 
a Letters Patent appeal, took a different view hold- 0 
ing that the prohibition was merely a restraint on 
the exercise of jurisdiction and could be waived. In 
I, L. B. (1937) Mad. 841,22 however, the earlier 
view expressed in A. I. B, 1929 Mad. 48029 was 
followed largely on the basis that the plain con- 
struction of the section was consistent only with 
this view. In the Allahabad Court a conflict is 
reflected in 52 All. 430,® noticed already, and in 
I. L. E. (1937) All, 344.23 in the latter case a dis- 
tinction was made in oases where limitation had 
and those where it had not expired. But as I have 
said already in discussing the Lahore case reported 
in A.X.B. 1936 Lab. 401® such a distinction is illo- 
gical and unsound. Beference was made promi- 
nently in the course of arguments to a decision of 
the Lahore High Court reported in $ Lah. 5982^ 

17, (1887) 58 L. T. 85, Brownscombe v. Fair. h 
18- (’27) 14 A.I.B, 1927 Mad. 869 : 105 1. C. 138 : 

60 Mad. 816 ; 53 M. L. J. 742, M. W, Elliot, Offi- 
cial Beoeiver, Cuddappah v, Subbiah. 

19. C27) 14 A.I.R. 1927 Mad. 925 : 105 I. C. 109 s 
51 Mad. 833 : 53 M. L, J. 412, Ohouse Khan v. 
Bala Subba Bowther. 

ao, (’29) 16 A.LK. 1929 Mad. 480 ; 113 I, C. 560, 
Ponnusami Chettiar v, Ealiapeirumal Naioker, 
al. (’29) 16 A.I,B. 1929 Mad, 323 : 119 I. C. 46 : 

66 M. L, J. 489, Subramanyam v, Narasimham, 

22. (*37) 24 A,I.R. 1937 Mad. 667 ; 173 1, 0. 285: 

L L. E. (1937) Mad. 841 : 1937-2 M, L. J. 293, 
I^vood Hohideen v, Bahabdeen Sahib. . , i. 

23. (’37) 24 A.tB: 1937 All. 271 : 1^8 1 0. 939 ; 

LL.B, (1937) AU. 344 : 1937 A, L. J. 94, Stirjn 
Prashad Bhi^^ati Prasad Sah FirhivV. Baia»w 
■Prasad. , ' ^ . 
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^ where a suit was brought without leave three years 
after the order of adjudicatiou but ia ignorance of 
this order, it was held that the suit had been rightly 
dism^sed because it had bean brought without the 
permission of the Insolvency Court. It was con- 
tended^ that the Lahore view was that this autho- 
rity laid down that leave was to be regarded as a 
condition precedent to the institution of a suit. It 
will be observed, however, that in that ease no leave 
had been asked for at any stage and the question 
whether if the leave bad been granted what would 
have been the effect of so granting leave, did not 
arise and could, therefore, not be considered. 

On a general review of the cases under the Insol- 
vency law the current of authority appears to have 
been in favour of the view that leave subsequently 
granted will not validate proceedings taken previ- 
^ ously. Phere are weighty judgments in all the High 
^ Courts which have taken and expounded the con- 
trary view. The position, therefore, cannot be said 
to be settled. My own view is that both under the 
Companies Act, and under the Insolvency Acts pro- 
ceedings taken without leave are not necessarily a 
nullity. It ia a matter for the Court to whom an 
application for leave has been made to decide on all 
the circumstances placed before it whether or not 
it should grant leave. If leave has been granted by 
that Court in regard to a suit commenced without 
leave, the proceedings are not a nulUty and further 
that whether leave was granted before the period of 
limitation had run out on the filing of the suit or 
afterwards, makes no difference at all. In this view 
it appears to me that oases where it has been held 
that a suit must necessarily be dismissed because it 
was commenced without leave though leave was 
<5 subsequently granted proceed on erroneous grounds. 
Whatever be the position under the Insolvency law, 
however, in view of the diversity of opinion in the 
different High Courts it would be unsafe to draw 
analogies from decisions under the Insolvency law 
and make these analogies the basis of decision under 
the Company law even though there is a great simi- 
larity of language in the relevant sections in the two 
Acts. 

The above remarks will apply with even greater 
force to decisions under other Acts where the simi- 
larity o! language is not so marked. Ah examination 
of these decisions would at best illustrate the con- 
flict of view. In this connexion reference has been 
made to S. 69, Partnership Act, which bars a suit by 
a firm unless it had been previously registered. In 
A. I. B, 1938 Mad. 68826 the subsequent registration 
^ of a firm was held not to validate proceedings by an 
unregistered firm, A different view, however, was 
taken in A.LB. 1937 Mad* 7672« and in 41 O.W.N. 
534,27 In some cases the grant of leave has been 
regarded as the foundation of jurisdiction and a 
condition precedent to the institution of a suit and 
subsequent leave has been held not to validate pro- 
ceedings. Where the remedy is barred till the hap- 
pening of an event like the grant of leave, subse- 
quent leave when granted will lift that bar. It 
seems to me that even under the Partnership Act 
the better opinion is that as a matter of procedure 
the remedy which is available is withheld till a 

25, C38) 25 A. I. 1938 Mad. 688 : 179 t C; 3.6^ 
X938-9 H. L, 3^. 44, Girdharl Lai Son k Co. y, B. 
Kappini Cowder. 

26. C37) 24 A.LB. 1937 Mad. 787 ; 176 L C. 916 : 
1937-2 M. L. 273, Vardarajalu Naidu y. Baja 
Manlka Mudaliar. 

\ 27* {*37)41C. W. N, 634, Badha Oharan Sahav, 
_ Saba. ' ' , ! 


laoadition fs complied with and that the grant of ^ ’ 
leave by the Court is such a condition. The right to, 
enforce a claim is granted by a decree and if the. 
condition for the enforeement of that remedy is| 
complied with before the grant of a decree, it makes 
no difference whether this condition is complied 
with before or after the institution of a suit so long 
as it is complied with before the decree is made. It* 
is of coarse for the Court granting leave to decide 
whether the conduct of the applicant or other cir- 
cumstances are such that leave should not be 
granted. Once, however, leave has been granted, an 
absolute rule should not be laid down that all pro- 
ceedings are a nullity up to the time of the granting 
of such leave because, as observed in an English 
case the Courts exist for doing justice between par- 
ties and not merely to enforce rules of procedure. 

There is one decision of the Lahore Court to g 
which prominent reference was made. In A, t B. * 
1938 Lah. 7672® Skemp 1, held that a suit by an 
unregistered firm was invalid and that registration 
after the suit had been instituted did not relate back 
so as to make the suit valid. The learned Judge re- 
lied on 17 Lah, 2762® in arriving at his decision. In 
17 Lah. 275,29 however, it appears that tbe plain- 
tiff firm was not registered even at the time when 
the decree was made and all that the decision, 
therefore, lays down is that a suit by an unregis- 
tered firm while unregistered Is not maintainable. 

It is true that it was urged in arguments before the 
learned Judges that the suit should have been 
stayed to enable tbe plaintiff firm to get itself regis- 
tered, but it is clear that the firm did not get itself 
registered at all and therefore the expression of opi- 
nion that S. 69 did not provide for the procedure of 
stay and that, therefore, the institution of the suit § 
before registration was barred is obiter only. 
Skemp J., however, went on to say that in the case 
before him the certificate of registration had not 
been placed on the record of the civil suit up to the 
date even of his decision. What the effect would 
have been on the decision bad the certificate of 
registration been so filed, it is dlfdoult to say. 

The other provisions from which analogies were 
sought to be drawn in arguments were Ss. 80, 86 
and 92, Civil E. C. Section 80 requires that a suit 
shall only be instituted after the expiry of two 
months from the date of the delivery of a notice of 
claim and the plaint shall state that such noUm 
has been so delivered. The section has bpen held to 
be explicit and mandatory and as admitting of no 
implications or exceptions. If the requirements of 
the section have not been fulfiUedi there Is no pro- « 
per plaint before the Court. Without the statement • 
that the notice has been delivered, the suit from 
the statement in the plaint itself would appear to 
be barred and so the plaint has to be rejected 
under 0. 7, R» 11 (d) of the Code. In this view of 
the matter, no useful analogy can he drawn from 
decisions under S, 80, Civil E. 0, Section 86, Civil 
E. 0., requires the consent of the Covernor-Ceneral 
before any Indian Erlnce, ambassador or envoy can 
besued^ The analogy drawn from the langi^e of 
this seotion is not helpful because in the iri^ place 
no case has , been cited where consent hue bean 
given subsequent to the institution of a suit andhae 
been held not to validate proceedlnp previous to 

28^ 25 A.‘l.' ir'mi' Lah.' 7® sOT 

40 E. L. % 661, Chhagan Lai y»;M#ngal iain^Bal , 
Narain (Firmh , 

29. {’M22 a. I. B. 198S m 8981 160 1.0, 518: 
17 tsh. 276,; 88 P. Ii. .888, M-Bam 

,1*1 v; Abtlal Qhafar ttw. ■ , . r ' 
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the grSint of that leave. In 39 Mad. 661, the /)iily 
^ authority referred to in arguments, no subsequent 
consent was either applied for or refused. Further 
it is debatable whether want of consent can be 
waived. If it can be waived, the provision ceases to 
be a condition precedent that goes to the root of the 
jurisdiction of the Court, for neither the waiver by, 
nor consent of, a party can confer on a Court juris- 
diction which does not otherwise exist. 

Then again under S. 92, Civil P. C., two or more 
persons interested in a trust are required to obtain 
the consent of the Advocate- General before they 
C 5 an institute a suit in connexion with the trust. 
The analogies have not been helpful because a per- 
son who has not obtained the consent is not com- 
petent to sue and thus the want of consent goes to 
the root of the jurisdiction of the Court. Neverthe- 
less, there are conflicting decisions even under this 
6 section on the question whether amendment of a 
plaint defective for want of sanction can be allowed 
with the subsequent consent of the Advocate- 
General. Eeference in this connexion may be made 
to 26 All. 16231 and 30 Bom. 60B33 on the one side 
and 10 Mad. 1853S and 43 Mad. 720*4 on the other. 
Analogies were sought to be drawn from the provi- 
sions of the Pensions Act, the Deccan Agricul- 
turists Belief Act and Cl. 12, Letters Patent of the 
Presidency High Courts and decisions given there- 
under. Some of these decisions tend to support the 
conclusion I have arrived at though as I propose to 
show the analogies drawn from these provisions, as 
the analogies drawn from certain provisions in the 
Civil Procedure Code, are not very apt. Under S. 6, 
Pensions Act, 1871, a civil Court can take cogniz- 
ance of a claim relating to a pension only upon 
g receiving a certificate from the Collector, yet it has 
been held in 17 Bom. 169*5 that where a plaint 
had been presented without the certificate, the suit 
was not bad ab initio and the Court was only pre- 
cluded from taking cognizance of the salt till the 
certificate was produced, and that the trial Court 
should on having been asked to do so have ad- 
journed the case for the production of a certificate. 

Under S, 47, Deccan Agriculturists Belief Act, 
no suit to which an agriculturist is a party shall 
be entertained by a civil Court unless tbie plaintiff 
produces a certiScate from a conciliator appointed 
under the Act. It was held in 7 I. 0. 986, *8 how- 
ever, that the production of a certificate was not a 
condition precedent to the maintenance of the suit. 
The Court had jurisdiction to allow the suit but not 
to hear it till the certificate was produced. The 
question of the construction of words which may 
® be said to have acquired a special meaning before 
their being^ interpreted in a statute was not dis- 
cussed in either of the two decisions cited above 
under the Pensions Act and the Deccan Agrieui- 

30. C16> 3 A. I; B. 1916 Mad 835 : 30 L 0. fiir? 
39 Mad, 661 : 29 M.L. J. 667, Narayana Moothad 
V. The Cochin Sircar. 

31. ('03) 26 AIL 162 ; 1903 A, W. N. 227, Gopal 

Dei Kanno Dei. . , 

32* C06) 30 Bom. 603 : 8 Bond. L, B. 751, Darves 
Hafi Mahamad Sidik v. dainudin. 

33* {*87) 10 Madi 18S, Bamayyangar V, Erishnay- 
yangar*' ' 

I'M ’ MSO Maa, 184 : SB 1. 0. 450 s 

i? Maa, 7a0 : 38M. a jl .S04, Jafckam 35.441 v. 

WB. 
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turists Belief Act and therefore no useful analogy 
can be afiorded by these decisions. The sameappll^ ^ 
to decisions such as A, I. B. 1934 Bom. 91*7 
44 O.W.N. 604*8 given under Cl, 12, Letters Patent 
of the Presidency High Courts which requires the 
leave of the Court in certain cases before the Court 
can “receive, try and determine” certain classes of 
suits. In these two cases where a plaint was pre- 
sented without leave it was held that the suit had 
been validly instituted within the period of limi- 
tation though leave was obtained subsequently after 
the period of limitation for the institution of the 
suit had expired. 

On the whole, it seems to me that having regard 
to the course of decisions in England under the 
English Companies Act and under the English 
Bankruptcy laws and the fact that the provisions 
of S. 171, Indian Companies Act, an analogous pro- . 
vision of the Presidency Towns Insolvency Act and / 
the Provincial Insolvency Act, were taken bodily 
from the corresponding English Statutes, it must 
be held that the words in question had acquired & 
technical meaning in England and that when these 
words were brought into use in the correspondiug 
Indian Statute they must be deemed to have been 
given the same meaning here as in England. In tbj^ 
aspect of the matter, I would hold that a suit insti- 
tuted against a company in liquidation without the 
leave of the Court should not necessarily be dis- 
missed even if the leave was granted after tho' 
period of limitation for the institution of the suit 
had expired. Each case must be dealt with on ite 
own merits. 

TEK CHAND J. — I agree in the answer pro- 
posed by my learned brethren. 


G.N./B.K. 


Answer accordingly. 


4 


37. (>34) 21 A.I.B. 1934 Bom. 91 : 148 1. 0. 1038: 
36 Bom. L. B. 84, Bam Gopal Chunilal v. Bam 
Swarup Baidevdas. 

38. (*40) 44 C. W. N. 604, Suprokash Chandra 
Mitra v. Amullya Chandra Ghosh, 
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Criminal Appeal No, 601 of 1940, Decided on 
14th July 1941; case referred to Full Bench by 
Bhide and Bam Lall JJ., D/- 28th May 1941. 

♦ * (a) Criminal P. C. (1898), iSs.421, 422, 423 
—Appeal admitted— Neither accused norCrowxi \ 
can withdraw— Court is. bound to decide appeal 
on merits (Per Bench), /,! 

The Legislature have never contemplated any- ' 
withdrawal of an apical once Ibdged, whether liy 
the accused or by ' the CrdWn and on<» tfeo appeal 
hm been lodged apid admitted5^it r(ol’ ifi' the ;poWpr, ■' , 
norm 'the power ’of .the appehapt 
'iwn; 
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„ msting.i (’SS) 22 A. 1. B. 1933 P. C. 89; 6 C, L. B. 
427 and 5 C. L. E. 372, Bef. [P 298c, d] 

Cr* P« C* •— 

(»4i) Chitaley, S, 423, N. 8. 

(b) Criminal trial—Appeal to High Court — 
Withdrawal of, refused by Division Bench — 
Another Division Bench cannot at instance of 
other party come to contrary conclusion (Per 
Wull Bench). 

A Division Bench having decided that permission 
to withdraw an appeal could not be granted and 
the appeal ahotiid be heard on the merits, another 
Division Bench cannot come to a contrary conclu- 
sion at the instance of the party adversely afiected 
by the first order but neither present nor repre- 
sented when the order refusing withdrawal was 
made. [P 298d,0] 

Cr* P, C. 

(*41) Chitaley, S. 423, N. 8. 

(c) Criminal trial — Appeal by Crown — 
Crown absent— Court can allow complainant's 
counsel as such or amicus curiae to place case 
before it (Per Divisim Bench in Final Order). 

The Court can always ask any lawyer practising 
in that Court to assist it in the decision of a matter 
before it where the Crown is not before the Court ; 
and, whether as complainant's counsel or as amicus 
curise the Court considers it desirable to obtain the 
assistance of a counsel engaged by the complainant 
in placing the facts before the Court, it can so 
allow the counsel to appear. [P 298/, p] 

Cr* P* C. — 

{'41) Chitaley, S. 4 (1) (r), N. 1; S. 340, N. 1 
Pfcs. 8, 9; a 493, N, 2; S. 495, H, 2. 
c (»41) Mitra, Page 1605, 3Sf. 1301. 

Marnam Singh and 8. M, Bihri m amicus 
curke. 

Sheikh Mohammad Amin for Advocate-General 
— for Despondent. 

DALIP SINGH J.— One Ghulam Mohammad 
was convicted by the District Magistrate, Attook, 
on a charge under S. 304 and Ss. 147 and 149, 
Penal Code. He was acquitted on appeal by the 
learned Sessions Judge. An appeal was filed by the 
Punjab Government against the order of acquittal. 
The appeal was admitted to a hearing and notice to 
the respondent with a warrant for his arrest issued 
on 14th May 1940. On 5th June 1940, the Advo- 
cate-General preferred an application under S. 561 A, 
Criminal P. G., stating that the Punjab Govern- 
ment had reconsidered its decision to appeal and 
^ asked permission to withdraw the appeal. On 11th 
July 1940. the Division Bench hearing the applica- 
tion refused withdrawal. The respondent, Ghulam 
Mohammad was neither present nor represented at 
this stage. The appeal came up for hearing. The 
Crown was not represented but the respondent ap- 
peared and took up the position that the order 
refusing withdrawal was without jurisdiction and 
moreover it could not have been passed and should 
not have been passed in Ms absence as a valuable 
right had accrued to him once the Government had^ 
intimated its desire to withdraw the appeal. The 
Division Bench hearing the appeal has referred to 
the Full Bench two questions formulated by it, 
namely, {1} whether a Division Bench having aeci« 
ded that permission to withdraw could not be 
granted and the appeal should be heard on the 
merits, could another Division Bench come to a 
isontrary conclusion at the instance of the party 
. adversely ageoted by the first order but neither 
, j^esent nor represented when the order refusing 


withdrawal was made, and (2) whether w^hen the ^ 
appellant intimates to the Court his desire to with- 
draw the appeal, the Court is bound to dismiss the 
appeal even though some proceedings have bean 
taken by the Court in the course of the disposal of 
hts appeal. 

The case has been argued by the learned counsel 
for the respondent Ghulam Mohammad and at our 
request Sardar Harnam Singh and Mr. S, M. Sikri, 
Advocates, have argued the case for the other side 
as amici curice* The contention ol the learned 
counsel for Ghulam Mohammad is briefly this: The 
appellate Court only gets jurisdiction to hear the 
appeal as a result of the appellants filing the appeal. 
The appellant is under no obligation to file an, 
appeal and it follows therefrom that the appellant 
has always the right to withdraw his appeal when- 
ever be so chooses. Therefore, at any time, before ^ 
judgment is pronounced the appeal can be with- ^ 
drawn. He relied to a certain extent on 5 0. D. E. 
3721 where a Division Bench of the Calcutta High 
Court held under the terms of the old Criminal 
Procedure Code that if an appellant wished to with- 
draw his appeal before it had been admitted by the. 
Court, the appellant had an absolute right to do so 
and the Court could not insist on admitting the 
appeal. Against this there is another ruling SO.B.Ii. 
427^ which appears to hold that once an appeal has 
been admitted, then it Is a matter lor the discretion 
of the Court whether to allow withdrawal or nos 
and that the appellant could not withdraw the 
appeal once the Court had perused the evidence or a 
part of it or taken some other action with respect to 
an admitted appeal. The learned counsel also relied 
on 1 Cr.D.J. 751,^ a Nagpur case, where Stanyon J., 
made some obiter dicta in which he appeared to § 
endorse the view of the Calcutta High Court In 
5 O.B.E* 372^ but extended it generally holding that 
the appellant had an absolute right to withdraw 
the appeal at any time before judgment was pro- 
nounced. The learned counsel also relied on Hals- 
bury's laws of England, Art. 399, p. 273, YoL 9, 
where it is stated that in England as soon as notice 
is given of the abandonmentofanappeal,the appeal 
stands dismissed. It is clear that all this argument 
rests on the fundamental proposition that as there 
is no obligation to appeal, the right to withdre.w 
must always accompany the right to file an appeal* 
On the correctness of this proposition the whole 
basis ol this argument rests. The question, there- 
fore, is whether this proposition is correct or not. 

The learned counsel, Bardar Harnam Blngh, hm 
pointed out that this is not so. He refers to (1936) h 
1 K.B. 487^ at p. 500 which was followed in AJ.B, 
1938 Bah. 741,^ an income-tax case, where it was 
held that as the Assistant Commissioner of Income- 
tax has on appeal a right to enhance an assessment 
therefore once an appeal has been lodged before the 
Assistant Commissioner, there being no provision for 
any right to Withdraw the appeal, the appeal cannot 
be withdrawn by the appellant. It is true that , the 
Income-tax Act is a special Act both in Bnglahd 

1. (*80) 5 372, In re Ohunder Nath Mx 

2. ('80) 6 O.D.B;427,ln re Dwarka Nath Manjheei 

3. (»04) I Or. I*. J. m 1 17 C.P,i:i.B. 97, Emperor 

T. Bhaikh Basul* ' ~ ■ 

4. (1986) I KMn mi ; 105 D.J.K.B, 7119 : 154 Xj.T.. 

198 I 79 S.J. 941 : 52 T.D.B, 148^ Bex v. Income" 

tax Special C«Mnmissioner; Ex pai^e ElmMrst. 

5. (^88) 25 A. I: B. 1938 Irah* 74l i 179 I. C. 490 : 

I, D. B* (1988) Lah. 369 : 41 EDJ3. 64, Commis- 
sioner of Income-tax v. Shah Hawax Khan. ^ : 
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- and ID this country but the principle of law appears 
' to be that it by no means follows that because there 
is no obligation to appeal, yet when an appeal has 
once been lodged, a right to withdraw the appeal 
must co-exist with the right to file an appeal. Fur- 
ther, the English practice about criminal appeals is 
not based on any rule of practice or on any general 
principle of law but, as pointed out by Sardar Har- 
nam Singh, is provided for by statutory rules made 
under S. 18 of the Act, E. 23 of which st^es ex- 
pressly that if an appeal is abandoned, it shall he 
treated as dismissed. He points out rightly in my 
opinion that if this was a general principle of law, 
there would be no need for any statutory recognition 
of that fact. He also points out that 6 O.L.B. 4272 
really difiers from 6 C.L.E. 372.1 At any rate it is 
against the contention of the respondent that up to 
the stage of judgment the appellant can at all times 
^ withdraw his appeal. 

Further, Sardar Harnam Singh relies on 62 Cal. 
983® at pp. 989 and 990, where their Lordships of 
the Privy Council point out that Chap. 31, Criminal 
P. 0., completely deals with the rights of the appel- 
late Court and that once an appeal has been admit- 
ted and has not been summarily dismissed under 
S. 421, then the powers of the appellate Court are 
limited by S. 423 which makes it obligatory upon 
the appellate Court to peruse the record and come 
to whatever decision it would come to on the evi- 
dence led in the case. It is curious that no provision 
has been made for the withdrawal of the appeal; 
and this of course might be explained on the ground 
that the Legislature could never have contemplated 
that the Executive Government, which has six 
months to make up its mind whether to appeal or 
r ^ not, would, after making up its mind to appeal and 
^ without the discovery of any new facts, subsequently 
come to a contrary conclusion and decide not to 
appeal. But be that as it may, the fact remains 
that while provision is made for withdrawal of 
trials (see Ss, 240, 248, 333 and 494, Criminal P. 0.) 
no provision is made for the withdrawal of appeals. 
In each of these sections except S. 333 the consent 
of the Court is necessary before a withdrawal is 
allowed. In S. 333 the Advocate-General no doubt 
is given power to enter a nolle prosequi without the 
leave of the Court but it is provided that such an 
action does not involve an acquittal but only a 
discharge of the accused. 

From all these considerations, it appears clear to 
me that the Legislature have never contemplated 
any withdrawal of an appeal once lodged whether 
by the accused or by the Crown and that once the 
appeal has been lodged and admitted, it is not in 
the power of any Court nor in the power of the 
appellant to allow the appeal to be withdrawn. The 
Court is bound once the appeal is admitted to 
proceed under S. 421 or under Ss. 422 and 423 to 
decide the appeal on the merits. I, therefore, con- 
sider that there is no force in the second contention 
raised by the respondent and would answer the 
second question referred to the Full Bench in the 
negative. The first question formulated does not 
really therefore arise since the Court had no power 
to allow any withdrawal at a stage when the appeal 
had been duly admitted to a hearing. The, mere 
fact that the respondent was not heard would at 
mcsirfee au irr<^larlty. The deoidon of the Court, 
that isj M the BiVMon Bench, refusing permission 
, ihe apprf wea c«ect and if that were 


so, since no new facts have today come to light as 
to why the appeal should be allowed to be with- ^ 
drawn, the respondent has no right to urge that the 
appeal must be allowed to be withdrawn. I would, 
therefore, answer the first question referred to the 
Full Bench also in the negative. 

BHIDB J. — I agree. 

RAM LALL J. — I agree. 

[The case came before the Bench of Ram Lalland 
Sale JJ., when the following judgment was 'delivered 
on 23rd December 1941.} 

[After stating facts their Lordships preceded.] 
At the hearing the Crown did not appear before 
us, Mr. Bhagat Earn Puri, briefed by one of the 
persons who was injured in the riot which is the 
subject-matter of the charge has appeared before us 
in support of the appeal, while Ghulam Mohammad 
respondent has again been represented by Khan f 
Sahib Mohammad Amin. An objection which was ^ 
taken at the outset by Khan Sahib Mohammad 
Amin was that the Crown having decided to take 
no interest in the appeal, a private complainant 
had no locus standi and that therefore we should 
not hear Mr. Bhagat Earn Purl. It appeared to us 
that a person who was himself injured in a riot has 
got a sufficient interest to move the Court with a 
view to the conviction of persons who took part in 
that riot. Whether however, Mr. Puri as repre- 
senting the complainant has a status to appear 
before us or not is a matter of purely academic 
interest because the Court can always ask any 
lawyer practising in that Court to assist it in the 
decision of a matter before it. In the present ease, 
the Crown is not before us and whether as com- 
plainant’s counsel or as amicus curiae we consider 
it desirable to obtain the assistance of Mr. Puri in 
placing the facts before us and in the circumstances 
we overrule the preliminary objection raised by 
Khan Sahib Mohammad Amin. (After discussing 
the merits of the case, their Lordships accepted the 
appeal.) 

B.K. Appeal accepted^ 
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Din — Defendant — Bespondeni^ 
Second Appeal Ko. 139 of 1941, Decided on 14th 
July 1942; Case referred to Full Bench by Din 
Moharnmad J., D/- 13th January 1942. 

Punjab Registration of Money^^Lenders ' Act 
(3 of 1938), S. 3— Plaintiff obtaining certificate 
after filing of suit but before decree Suit 
cannot be dismissed.: S. A. No. 448 of 1940, 
OrMBRULED. 

The Act applies only to suits instituted after the 
date on which it came into force. [P 299pl 

Where the plaintit has been registered as' fk 
money-lender and holds a licence before the passing 
of the decree, he satisfies the requirements of the 
la^ and his suit is, not liable to dismissal under . 
S, 3 although the pMutiu had no such 
at the time of the institution of ths; suit ; 
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^ TEK CHAND J. — This reference to the Full 
Bench has arisen in the following circumstances : 
By a deed executed on let May 1928 the defendants 
respondent mortgaged his house to the plaintiff- 
appellant* On 29th April 1940 the plaintiff instituted 
a suit against the defendant for recovery of the 
amount due on foot of the mortgage. About nine 
months before the institution of the suit, the Punjab 
Registration of Money-Lenders Act had come into 
force on ,1st July 1939 but the plaintiff had not got 
himself registered or licensed before the institution 
of the suit, The defendant pleaded (1) that the suit 
was liable to be dismissed under S. 8 of the Act as 
the plaintiff was a money-lender and had not been 
registered or licensed as required by the Act; and 
(2) that the amount due on the mortgage had been 
repaid, and nothing was outstanding against him. 
The plaintiff denied that he was a money-lender 
and, therefore, S. 3 of Act 3 of 1938 did not apply. 
On the merits he traversed the plea that the amount 
due bad been repaid by the defendant. On these 
pleadings the trial J udge framed the following issues : 

1. Has the defendant paid off the mortgage 
amount ? 

2. Is the plaintiff a money-lender 7 

3. If so, can the plaintiff get a decree without a 
money-lender’s license ? 

4. Relief, 

During the pendency of the suit the plaintiff 
applied to the Collector for registration as a “money- 
lender” and for grant of a license under Act 8 of 
1938. He was registered on 3rd J uly 1940 and the 
license was also granted to him on the same day. 
On ISth July 1940 he produced the license before 
g the Subordinate Judge. The trial of the suit then 
proceeded on the merits and on 22nd August 1940 
the Subordinate Judge granted the plaintiff a preli- 
minary mortgage* decree in terms of 0.34, ,R.4, He 
held that the plaintiff was a money-lender, that 
though he had not got himself registered or obtained 
a license before the institution of the suit, he had 
fulfilled the requirements of the law by getting 
himself registered and licensed during the pendency 
of the suit and by production of the license before 
the decree. On issue 1 he found that the alleged 
repayment had not been proved. The defendant 
appealed to the Senior Subordinate Judge who held 
that the suit was liable to dismissal as the plaintiff 
bad not been registered and licensed before the in- 
stitution of the suit. In his view the subsequent 
registration and licensing of the plaintiff, even 
though it was before the decree, was of no effect. 
d On this ground he accepted the defendant’s appeal 
and dismissed the suit without going into the ques- 
tion of repayment. 

The plaintiff preferred a second appeal In this 
Court, which came up for hearing before my learned 
brother, Din Mohammad J, sitting in Single Bench, 
Before him reliance was placed on behalf of the 
respondent on Regular Second Appeal No. 448 of 
3.9401 decided by another Single Bench of this 
Court, .in which S. 3 had been interpreted in the 
same way had been done by the Senior Subordi- 
nate Judge in this case. As the learned Judge was 
doubtful of the oorreotness of that decision and the 
question involved was of general importance, he l^s 
referred the cdse to a Full Bench. The sole question 
for, determination is whether the Senior Subordinate 
Judge has put a correct interpretation on S« 3 of 
the Act, That section, omitting the portions which 

. ! £ R. S. a7no, 448 of 1940, Bakhshish Sir^h v. 
''",%wan Singh. , , , 


are not material for our present purposes, reads as ^ ’ 
follows ; 

“Notwithstanding anything contained in any 
other enactment for the time being in force, a suit 
by a money-lender for the recovery of a loan shall, 
after the commencement of this Act be dismissed, 
unless the money-lender 

(a) at the time of the institution of the suit , . . ; 
or 

(b) at the time of decreeing the suit ; (i) is regis- 
tered; and (ii) holds a valid license, in such form 
and manner as may be prescribed; or (iii) holds a 
certificate from a Commissioner granted under S. 11, 
specifying the loan in respect of which the suit is 
instituted, . . , . ; or (iv) if he is not already a regis- 
tered and licensed money-lender, satisfies the Coart 
that he has applied to the Collector to be registered 
and licensed and that such application Is pending : # 
provided that in such a case the suit . . . shall not 
be finally disposed of until the application of the 
money-lender for registration and grant of license 
pending before the Collector is finally disposed of.’* 

The plain meaning of this section is that a suit 
shall be dismissed unless the money leader satisfies , 
the conditions laid down in els. {i) to (iv) either at 
the time of the institution of the suit or at any time 
before the passing of the decree. In Regular Second 
Appeal No. 448 of 19401 it was observed that cl. (a) 
relates to suits which are Instituted after the com- 
mencement of the Act, and clause (b) to those which 
were pending at the time when the Act came into 
force. This interpretation is not borne out by the 
plain wording of S. 3 and is, if I may say so with 
respect, in oonfiiot with S. 9 of the Act, to which 
the attention of the learned Judge does not appear ^ 
to have been drawn. That section lays down in ^ 
clear and explicit terms that * ’nothing in this Act 
shall apply to suit . . • . pending (a) at the time of 
the commencement of this Act ; or (b) on the date 
of the cancellation of the license of the money-lender 
if before his current license is granted or renewed, 
a Court has not given any such findings as would 
render him liable to have his license cancelled under 
the provisions of S. 6 of this Act.” 

The Act thus applies only to suits Instituted after 
the date on which it came into force. It specifically 
exempts from its operation suits pending on that 
date. In those cases, it is not necessary for the 
plaintiff to get himself registered or licensed ; they 
are to be decided as if the Act had not been passed. 
Obviously, ols. (a) and (b) of S. 3 both relate to suits 
which have been instituted after the commencement 
of the Act, and lay down that the plaintiff must be & 
registered and must hold a license either at the 
institution of the suit, or if he is not so registered 
and licensed at that time he must get himself regis- 
tered and licensed daring the pendency of the suit. 

In cU (iv), further provision is made that if the 
plaintiff has applied fox registration and licensing 
either before the institution of the suit or during its 
pendency, but the application has not been disposed 
of by the Collector at the time when the suit is ripe 
for decision, the Court, if satisfied that such appli- 
cation is pending, shall postpone its decision until 
the Collector 1ms finally disposed of the application. 

It is clear that the policy and the inf^tloh of the 
legislature was not to penalise a moaey-len^r lor 
omission to get himself registered or licensed before 
the institution of the suit, but tp jiaoe facilities in 
h|s way to get himself so rostered and Uceiiiaad 
before the passing of the decree. 

In Regular Second AppeSrlNd* 448 of 1940,1 it was 
alsoobseryed thatif thecontmry Interpretation were 
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^ accepted, cl. (a) would be entirely superfluous, it is, 
however, not explained how this result would follow. 
It seems obvious that in making separate provision 
for the two classes of cases described in (a) and (b), 
the legislature intended to make its meaning perfectly 
clear. With respect it must be held, that Eegular 
S, A. No. 448 of 19401 was not correctly decided and 
must be overruled. The only additional argument 
urged before us by counsel is that cl. (iv) applies only 
to cases in which an application for registration and 
grant of license has been made before the institution 
of the suit. This interpretation also is not warranted 
by the wording of the statute and is obviously 
wrong. Before concluding, it seems necessary to 
refer to an obiter dictum in the judgment of the 
Senior Subordinate Judge, to which he has referred 
by way of analogy, in support of his interpretation. 
The learned Judge has observed that if at the 
^ commencement of a suit the plaintifi is registered 
as a money-lender and holds a license but during 
tbe pendency of the suit the license is cancelled, his 
suit is liable to be dismissed. This observation is, 
clearly, erroneous and is opposed to cl. (b) of S. 9, 
which has been quoted in extenso above and which 
lays down that this result will not follow except in 
the particular case specifically mentioned in that 
clause. As in the present case the plaintifl had been 
registered as a money-lender and held a license 
before the passing of the decree, he had satisfied the 
requirements of the law and his suit was not liable 
to dismissal under B« 3, For the foregoing reasons, 
I would accept this appeal, set aside the judgment 
and decree of the Senior Subordinate Judge and 
remand the case to him for decision of the remain- 
ing issue relating to the alleged repayment by the 
e defendant of the amount due on the mortgage. 
Court-fee on this appeal shall be refunded ; other 
costs shall be costs in the cause* 

BHIDE J — I agree. 

DIN MOHAMMAD J.—I agree. 

E.K, Gase remanded, 
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Bakhshi Bam — Bespondent, 

Criminal Appeal No. 1483 of 1941, Decided on 
S8th August 1942, from order of Magistrate, First 
^ Class, Lahore, D/- 18th October 1941. 

Arms Act (1878), Ss. 19 (f>, 17 and 14 — 
Licence of gun in Form 16 under S. 17 
Licence holder must apply for renewal before 
espiry of licence — After expiry of licence pos- 
seaeion of gun contravenes S. 14 and consti- 
tutes offence under S. 19 (f)— Note 2 to Form 16 
merely provides period of grace and does not 
entitle quondam licence holder as of right to 
have licence renewed — Fact that District 
Magistrate renewed licences of others long 
after they* had expired cannot affect legality of 
accused's possession of gun after expiry of 
licence though It may indicate that his failure 
to apply for renewal within time was not mala 


A person holding a llssmse for a gun under Form 
16 #e8bribed under 0. H must sprfy for renewal 
- -■ ’ xoi tjie 



Note 2 appended to the conditions printed on the 
licence Form 16 merely provides a period of grace ^ 
during which the application for renewal may be 
made and the fees payable thereon deposited. It 
does not lay down that the quondam license holder 
is entitled, as of right, to have the license renewed 
on payment of the fee mentioned. The fact that the 
licenses of several other persons had, as a matter of 
fact, been renewed by the District Magistrate long 
after the dates on which they had expired does not 
affect the legality of the accused’s possession of the 
gun after the expiry of his license, though it might 
indicate that his failure to apply for renewal within 
the prescribed time was not mala fide. [P 30011 ; 

F 301a, 6] 

[Case held called for only nominal sentence of 
fine. No order for confiscation of gun under S, 24 
held should be passed.] [P 3016, c,d] 

A. G, Maurice for Advocate-General — } 

for the Crown, 

L, Chaman — for Eespondent. 

TEK CHAND J. — The respondent, Bakhshi 
Bam, was tried by Mr.Sher Jang Singh, Magistrate 
first class, Lahore, under S. 19 (f), Arms Act, „ The 
learned Magistrate held the offence unproved and 
has acquitted him. From the order of acquittal, the 
Provincial Government has preferred an appeal 
under S. 417, Criminal P, C. The facts are no 
longer in dispute. The respondent had held a 
license for a double-barrelledbreech-loading gun for 
about 15 years, which he got duly renewed from 
time to time. The last renewal was on 15th January 

1940 and was for a period of one year, commencing 
1st January 1940. On the license the date of expiry 
was expressly stated to be 31st December 1940. An 
application for renewal of the license for the year ^ 

1941 was not made until 9th June 1941. A few 
days before, on 24th May 1941, the respondent had 
deposited the renewal fee for one year in the Impe- 
rial Bank of India* In the meantime, on 27th May 
1941, however, the District Magistrate, Lahore, 
finding that the respondent had not got his license 
renewed but was in continued possession of the gun, 
had written to the Senior Superintendent of Police 
to make enquiries if the license had been renewed 
in another District and if not, to prosecute him. 
After enquiry a challan under B. 19 (I), Arms Act, 
was presented against him. 

As stated above, the license last issued to the 
respondent expired on Slst December 1940 and ha 
did not make an application for its renewal until 
more than five months after that During this 
period, he was in pOBsessioh of the gun without a 
license. Section 14, Arms Act, lays down that **no ^ 
person shall have in his possession, or under his con- 
trol, any . , . . fire arms . . . except under a license 
and in the manner and to the extant permitted 
thereby.” Section 17 empowers the Governor-Gene- 
ral-in-Council to ’‘make, from time to time, by 
notificataon in the Gaaette of India, rules to deter- 
mine the o^cersi by whom, the form in which, and 
the t^rms.and conditions on and subject to which, 
any license shall be granted.” and by such rules, 
among other matters, to “fix the period for which 
such license shall continue in force.” Under these 
rules District Magistrates have been empowered to 
grant license in various prescribed forms. The 
Ui^nse to the rfespondenl for 1940 had been granted ^ 
in Form 18, and in ci^umn ll of this form the date ^ 
of eat)^y had been entered as 31st December 194il ^ 
Afkr the mepiry of the license the possession of ^ 
gun the res^ndent was^ thm?efqre, in bontrhvteh- ‘ 
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not appealable as an order — Question whe- 
ther order under 0. 21, E. 66 is appealable 
depends upon whether it determines any 
right or liability between decree-holder and 
judgment-debtor — If it does it is appealable 

— Order under 0. 21, E. 66 determining 
question of saleability of property under 
S. 60— -Order is appealable under S. 47 
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immaterial — Word “sale” in S. 60 (l) (ccc) 
means sale as at conclusion of auction and 
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document of title is question of law TPer 
Din Mohammad J*) 42o 

104 —" Section 104 applies only tq 


be definitely made cause of action — Facts 
constituting fraud must be specifically set 
out — General charge of negligence is not 
sufficient — Fraud is to be judged from sur- 
rounding circumstances 205a 

S. 161 and 0. 21, B, 17— “Abuse of 

process of Court” in S. 151 — Act done as^ 
of right and in due course of law is not 
abuse of process of Court — Execution of 
decree for Es. 44 — Property attached worth' 
about Bs. 3000 — Judgment-debtor not 
shown to have any other attachable property 
— ^There is no abuse of process of Court „ . 

■ / ''V ' 119 ^* 

— T— 0. 1,, B; $-r-Defendant knowing about 
representative, suit but not applyii(^ to b© 


a(ppaalsirom orders and not to appeals from impleaded and decree, passed-— Pact of their 
:v: -',„(FB) 95 $ names liot bemg mentioned in Notice do^ 

2 jjl., applies, to ' not malM,de<5®s^,nn]Uiif ‘ 'v'-' • 

High’ , -^0. 2/^ ;,S %eoaitoBt'''Of. decree;, for'" . ; 

injmjuMcm 
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Subject Index, A, 

CiyU P. G. 

O.e, B, 17 and S. 107 ^ Plaintif 

througbout asserting that property was non- 
ancestral — Issue framed and Court finding 
property to be non-ancestral — Plaintiff seek- 
ing to amend plaint at late stage in appeal 
by stating that property was ancestral — 
Amendment held introduced inconsistent 
case and could not be allowed at late stage 
— Even if amendment were allowed ease 
held could not be remanded for further 
enquiry — 0. 41, E. 25 or E. 27 held did not 
apply (Per Tek Ghand in final judg- 
ment) (FB) Ic 

0. 7, B, 11, 0. 41, B, 28, 0. 48, 

B.l( u ) — Trial Court deciding preliminary 
issue in suit regarding maintainability of 
suit on evidence relied on by parties and 
dismissing suit with costs — Appellate Court 
holding suit maintainable remanding case to 
trial Court — Order of trial Court held not 
one under 0. 7, E. 11 and second appeal 
held competent from order of appellate 
Court 179a 

0. 17, Br. 1 and 2 — Date fixed for 

scrutiny of processes is not one for hearing 
of case — Attendance of parties on that date 
is not compulsory — Court cannot order de- 
fendant to pay costs for his failure to appear 
on that date 162 (2)a 

0. 17, B. 1 — Costs of adjournment — 

Costs should be such as can reasonably be 
said to have been occasioned by adjourn- 
ment — They should not be punitive — Nor 
should they be awarded against party not 
substantially at fault in matter of adjourn- 
ment 162 (2)c 

0. 20, B. 14 — Pre-emption suit decreed 

— Title of plaintiff pre-emptor accrues from 
date of payment of purchase money together 
with any costs decreed against plaintiff into 
Court 243/ 

^ 0, 21, B, 46 and S. 60 —r Unpaid 

mortgage money is not “debt** — Hence it 
cannot be attached in execution of decree 
against mortgagor or his heirs 284 

— -wO* 21, B; 54 — Attachment is necessary 
preliminary to sale — Object of attachment 
stated V (FB) 

0^ 2I3 Bn 68 and -55— Effect of 0. 21, 

R. 68— -Sutnmary decision is conclusive only 
for purposes : of proceedings in which, it is 
given not onty as regards outside claimant 
but also decree-holder 192a 

— 21, B. to set aside decision 

of’ ex^uting Court under 0. 21, li. 68^ 
FMntiiSimust .prove' — /In.absen<5a. 

nt ninst fail 


I R. 1942 Lahoeb 

Civil P. C. 

0. 21, B. 90 and S* 60 — Scope — Ob- 
jections to saleability of property do not fall 
under 0. 21, E. 90 (FB) 158c 

0. 21, B. 90, Proviso 2 framed by 

Lahore High Court and B. 92 — Scope — 
0. 21, E. 90, proviso 2 covers only such ob- 
jections as but for the proviso W'ould be 
covered by 0. 21, E. 90 — 0. 21, E. 90 pro- 
viso 2 is no bar to objections relating to sale- 
ability of property such as those under S. 60 
after sale — Bar to such objections after sale 
is implied by 0. 21, E. 92 (FB) 158& 

" 0. 21, Br. 92, 89, 90, 91 and Ss» 60 

and 65 — 0. 21, E. 92 does not contemplate 
any objections to sale except those covered 
by 0. 21, Er. 89 to 91’ — Objection under 
S. 60 (1) (c) is not permissible after sale 

(FB) 

0. 21, B. 92 — Sale takes place on data 

of auction and not when it is confirmed 
(Obiter) (FB) 158i 

0. 21, B. 92, 8. 151 and 0, 47— Hard- 

ship worked by strict application of 0. 21, 
E* 92 may be remedied under S. lol or by 
review (Per Beckett /.) (FB) 158i 

0. 28, B, 1 and S. 115 — Application 

under 0* 28, E. 1 allowed — Mere addition 
of words “suit dismissed’* does not make 
order appealable — Revision is competent; 81a 

0. 40, B, 1 (d) and S. 51 — Lease 

auctioned by receiver subject to sanction of 
Court — Court allowing lease money to be 
paid to decree-holder — Sanction is implied 

1260 

0. 41, B. 22 — Decision 'on point not 

appealed from nor cross-objection filed — 

Such decision cannot be attacked 87o 

0. 41, B. 23 — Preliminary point — 

Meaning of explained 135a 

0. 41, B, 28 A and 0. 48, B. 1 ( u) as 

amended by Lahore High Court and Part 1 0 
— Conditions which every rule framed by 
High Court must satisfy stated — 0* 41, 
E. 23A and 0. 48, E* 1 (u) are intra vires of 
Lahore High Court 201a 

0» 41, Br. 25 and 27 and B. 28 A, a$ 

amended by Lahore High Court — Appellate 
Court finding that trial Court did not frame 
proper issues and wrongly excluded certain 
documentary evidence — Case should 
remanded under 0. 41, Er, 25 and 27\and 
not under 0. 41, E, 28A \ *201(f 

— uO« 45, B» 7 — Privy Oquneil Buies, 
E,. ,9, — Time to deposit seoutit? < 2 an be 
extended : (*85) 224 198^ Lafc 

C,'2S2 anai40''.P;L,’-B* 658««{*88) 

' 25:A:;i/B.;i989Lah::'^^^ LU. js; 
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Subject Index, A. L R. 1942 Lahobe 


Club — Turf Club — Registration of horses 
— Effect of, explained 179c 

Companies ict (7 of 1913), Ss. 2 (8)y 3 
— Court means High Court in Punjab ; lib 
S.21 — Company — Articles are not con- 
tract in themselves (Obiter) ila 

S* 21 — Articles not constituting con- 
tract between company and share-holder — 
Implied contract by acts of parties in terms 
of articles can be proved — Share- holder 
appointed managing director in pursuance 
of certain Articles acting as such for 11 years 
and remunerated in terms of Articles — 
Articles constitute implied contract — Share- 
holder is entitled to declaration that he was 
managing director 47c 

S. 171 — S. 171 being borrowed from 

English statute should be construed in same 
w^ay as under English statute — Suit insti- 
tuted without leave under S. 171 — Leave 
subsequently applied for before but granted 
after limitation for suit — Suit should not be 
dismissed — Limitation should be calculated 
in same way as if suit was originally in- 
stituted with leave : 38 P. L. R. 1104= 
{’36) 28 A- I. R. 1936 Lah. 401=164 L 0. 
136, OVEBEULED (Per Full Bench) 

(FB) ma 

S. 171 — Suit and action are inter- 
changeable terms (Per Bam Lai J,) 

(FB) 2896 

"Company — Meeting of directors — No 
quorum fixed — Acts of major part of directors 
present at meeting are valid 68 

Managing director is agent and not 

servant of company: (’40)27 A. LR.1940 Lah. 
243=190 I.C. 819, BEVEBSED ild 

Costs — Company in liquidation — 

Action by or against — Successful litigant is 
entitled to his costs in full in priority over 
other ordinary creditors — Other creditors in 
same position — Both will rank pari passu 
— Liquidator can show that immediate pay- 
ment is not possible 10 

’^'Contempt — Person scandalising Judges of 
Court — It is not open to him to show that 
allegations are true — Attempt to justify libel 
is fresh contempt (FB) 105/ 

Scandalous allegations of improper and 

corrupt motives against Judges amount to 
contempt of Court ’ (FB) X05p 

— In timidating Judges by Mtaek and abuse 
is grtfss contempt of Court (FB) lOSfe 
-^^i-^Posting of ca^ before Benches — 
of — Eeasdnable criticism thereon 
shbhid' be allowed ~ JBut criticisin’ neither 




Contempt of Courts ict (12 of 192$), 
S. 2 — Lahore High Court has jurisdiction 
to proceed summarily and punish even con- 
tempt of its own authority (FB) 105c 
Contract — Agreement to sell not signed by 
some of vendors — Validity — Question is of 
intention depending on circumstances of case 
— Sales mentioned in agreement to sell not 
interdependent — Fact that one of vendors 
did not sign agreement does not affect its 
validity as between vendee and vendor who 
had signed 86 

Express and implied contracts — Proof 

— Contract may be partly express and partly 
implied 476 

Co-operative Societies Act (2 of 1912), 
Ss. 42 and 48 — Liquidator appointed by 
Registrar under S, 42 whose appointment 
is regulated by rules framed by Punjab 
Government under S. 43 is public servant 
within S. 2(17)(h), Civil P.C.— Section 2 (17) 
(d), Civil P. C., does not apply to him 287 

S. 42 (2) — Essentials of liquidator’s 

jurisdiction under S. 42 (2) stated — Order 
passed by him when may be said to be 
without jurisdiction — Order under S. 42 (2) 

(b) passed without notice to member is 

without jurisdiction 2S7c 

S- 42 (2) (b) Word “contribution” 

in S. 42 (2) (b) presupposes an existing 
liability 2375 

Cosharers— Ouster of one by other — Proof 
— Mortgage of joint property by cosharer is 
not sufficient to show that other cosharers’ 
title was repudiated — Such mortgage is sub- 
ject to adjustment of shares of parties at the 
time of partition 1356 

Finding that cosharer failed to prove 

that he treated property as exclusively 

belonging to him to knowledge of other co- 
sharers is of fact — It cannot be interfered 
with in second appeal lB5c 

Court-fees Act ( 7 of 1870), S. 7 (iv) (c) 
and (v ) — Whether suit is for declaration 
and consequential relief — Test — Sale by 
father of Hindu joint family — Suit by son 
for declaration that sale of joint property 
being without family necessity did not bind 
him and for joint possession of property sold 
with his father — Suit falls under S. 7 (iV) 

(c) — Plaintiff not being party to sale.deed^ 
suit cannot be regarded as for 

of sale deed ^ 209 

— S$. 19D, 19 (mii), 19 19K — 

Effect— Shares in bank purcba^ with joint 
Hindu family funds standing lii hanae of one 
: member (deceased)— ia payatie 
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Subject Index, A. 

Court-fees Act 

S* 19 D — Applicability is not conditional 

on a previous grant of a probate or letters of 
administration (FB) 178^ 

Criminal Procedure Code (S of 1898} , 
S$, 1 and 844! — Criminal Procedure Code 
not applicable to summary proceedings for 
contempt — Such proceedings held not to be 
stayed merely because accused has applied 
under S. 220 (2) (b), Government of India 
Act (FB) 105c^ 

89 and 87 — Invalidity of proclam- 
ation issued by Magistrate’s predecessor 
under S. 87 does not give Magistrate juris- 
diction to interfere — Interference is limited 
by S. 89 214a 

8s* 89 and 489 — Application purport- 
ing to be under S. 89— Magistrate finding 
that proclamation issued by another Magis- 
trate was invalid but declining to interfere 
on ground of want of jurisdiction under 
S. 89 — Decision upheld by Sessions Judge 
— High Court in revision held could consider 
legality of original proceedings 214b 

8s* 144, 486 and 489 — Order under 

S. 144 — High Court has power to interfere 
in revision (FB) 171a 

S. 144 — Order under — Conditions for, 

stated (FB) 1715 

S, 144 — Order under, interfering with 

liberty of press — When should be passed, 
explained (FB) 171c 

S. 144 — District Magistrate acting as 

such suo motu is criminal Court: (FB) VIU 

8* 156 (8) — S. 156 (3) applies only to 

stage before issue of process 256a 

S$* 172 and 174 — Police officer suffer. 

ing from lapse of memory as to presence of 
blood stains or injuries — Court inviting him 
to refresh his memory by reference to memo- 
randum prepared by him in course of investi- 
gation — Police officer is under obligation to 
do so — ^Oonsequenoes of failure stated 89a 

Si 177 — Offence of illegal sale and 

transport of beer under Punjab Excise Act 
— Beer sold by company at E and sent to 
M under railway receipt with company as 
assignee but endorsed in favour of purolmser 
— Offence held commitW in E and not in 
M lB4a 

g, 29S — Scope— Complaint to public 

servant — Allegations constituting offence 
under S. 500#; t P* C.---Oomplaint under 
S* 500, I* P. d* be taken cognizance of 
even if allegatidne constitute offence men- 
tioned inB* '195, 195 ^ 

is no'bar^' v-''"’'/, s-; , JJQd 
' and'; 

■ !gmll^. of murder-^t)i^sar of ■' 


I. E. 1942 LAHOBE 

Criminal R C. 

dead bodies by accused separate transaction 
from actual murder — Conviction under 
S* 201 in addition to under S. 802 is not 
illegal 271/ 

S. 288 — Under S. 288 Sessions Judge 

has absolute discretion to transfer statement 
made before Committing Magistrate to his 
own record — Statement so transferred is 
evidence in case for all purposes without 
limitation 215a 

8. 844, Ch. 21 and 8* 150 Scope 

of S. 844 explained — Process issued — 
Magistrate must in warrant case proceed in 
accordance with Ch, 21 — Order directing 
investigation under S, 156 (8) and adjourn- 
ing hearing sine die is illegal 2565 

Ss* 866, 867 and 587 — Procedure 

under Ss. 866 and 367 must be carefully 
observed — Passing of sentence without re- 
cording judgment is illegal — Sentence an- 
nounced orally and judgment dictated sub- 
sequently — Before signing judgment, Magis- 
trate murdered — Judgment in conformity 
with sentence — In appeal accused objecting 
to lower Court’s procedure but subsequently 
waiving objection — Conviction upheld — 
Waiver held amounted to admission that 
accused was not prejudiced — Defect in 
Magistrate’s procedure held was cured by 
S. 587 100 

Ss, 867 and 561A — Not even Magis- 
trate can pass remarks in cases which are 
sub judioe especially such remarks as tend to 
cast serious reflection on impartiality of 
Court trying them — Eemark that Honorary 
Magistrates will “dance to tune played by 
Municipal Commissioners’’ held objection- 
able and would amount to contempt of Court 
if emanated from any other quarter and 
should be expunged 232a 

Ss* 421, 422, 428 — Appeal admitted 

— Neither accused nor Crown can withdraw 
— Court is bound to decide appeal on merits 
(Per Full Bench) (FB) 296a 

Ss. 423(1) (c) and (d), 408, 110 and 

107 — Order under S, 110 — Appeal— Appel- 
late Court can direct fresh inquiry — S. 403 
does not apply to order under S. 110 , or 
S, 107 ; 80 P. L. E. 416= (’29) 16 A. !. E. 
1929 Lak 28=115 L a 544, OTFlE^ 
BULm ^ 84 

— -f>S* 4B9 — For interference under, S« 489, 
District Magistrate «heed ndt have acted as 
Comi iBBt BMde, J.) . , : (FB) nU 

of .'acquittal— Bevlsipn 
from, by ground that 

lias been Misstated by* trial Judge 
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Subject Ihdex, A. I. R. 1942 Lahobe 


Criminal P« C. 

— When High Court will order retrial stated 

(PB) 70 

S, 514 — Security bond — Conviction of 

principal leading to forfeiture — Sentence 
reduced partly on ground of provocation by 
complainant — That is extenuating circum- 
stance which can be considered in determin- 
ing surety’s liability to keep principal under 
control 78c 

S* 514 (7) — Previous judgment ad- 
missible by itself — Objection that no certified 
copy was filed is merely technical without 
much substance 18a 

S. 514 (7) — Copy of earlier judgment 

is not sufficient to prove forfeiture against 
surety except in cases mentioned in S. 514(7) 

786 

S. 526 — Apprehension in mind of 

accused — Held there was sufficient ground 

Ss, 587, 87 and 489 — Failure o£ justice 

within S. 537 — Meaning of — Failure to 
fulfil any one of three requirements of S. 87 
amounts to failure of justice within S. 537 

2145 

* g, — Applicability — Summary 

proceedings for contempt — Judge against 
whom contempt has been made should sit — 
Reason for such course stated (FB) 105^ 
S, 561A — No offence disclosed by pro- 
secution case — Proceedings can be quashed 

184c 


Criminal trial 

^ Appeal to High Court — Withdrawal of ^ 

refused by Division Bench — Another Divi- 
sion Bench cannot at instance of other party 
come to contrary conclusion ( Per Fvll 
Bench) (FB) 2966 

Confession — Confession is not involun- 
tary or unlawfully induced merely because 
it was retracted at trial 211a 

Confession — Maker can be convicted on 

retracted confession if found true — But it is 
unsafe to do so without independent corro- 
boration 2716 

Confession — Confession if accepted 

must be accepted as whole — Effect must be 
given to that portion which indicates that 
accused acted under pressure — But this 
matter can only Be considered by way of 
mitigation of sentence 2715 

Confession — Corroboration — Murder 

case — Confession by accused that he along 
with other accused committed murder — His 
account of murder corroborated by medical 
evidence and by finding of bodies — His in- 
formation leading to recovery of spear and 
sword buried in field — Weapons not found 
stained with human blood — Fact that 
accused gave information leading to dis- 
covery of buried sword which there was no 
need to bury unless used for some guilty 
purpose held in circumstances of case was 
material corroboration of accused’s confes- 
sion 27 Ig 


Ss, 561 A and 367 — Magistrate sitting 

as Judge cannot base his decision on extra- 
judicial information — Wholesale condemna- 
tion of Municipal Commissioners, leading 
townsmen, police and members of bar based 
on hearsay and gossip held highly objection- 
able and should be expunged 2326 

S$, 561A and 867 — It is not within 

province of European Magistrate to preach 
Indians on such delicate subject as their 
womenfolk or to make sweeping generalisa- 
tions about Indians — Remarks about sensi- 


Criminal Courts not to be used to 

collect civil debt 122c 

Duty of prosecution — Statement made 

by accused soon after occurrence should be 
brought on record 37a 

Evidence — Zimnis can be used only in 

favour of and not against accused 271e 

Evidence — Corroboration — Murder — 

Accused being found in possession of de- 
ceased’s watch shortly after murder is strong 
corroboration of his participation in crime 

211h 


tiven^s of Indians at their womenfolk being 
looked at by any one so much as twice and 
aboht Indians ndt yet having developed 
sense of general and eivic responsibility, their 
being deVqid of integrity and their having 
no eiaim to he ealiied eivilljged people held 
i^gMy offensive;. Insulting, most lE-advised 
andjijadiscreet andV^oul^^^ be expunged from 




Evidence — Identification parade — Wit- 

ness identifying accused as murderer — In 
committal proceedings witness stating in- 
ability to identify accused in Court due to 
lapse of some months — Accused only ieh- 
dered before Sessions Court — Pros^ution 
not calling witness in. Sessions Qontt to 
proTO aforesaid facts — Pact that',' witness 
identified accused at parade held, bould not 
beconadered, 69a 

;T:>,^Eyidence Stat^mejji by 'wit^s to, 
pdfioe^Wetbod of proof '^lilained , • : 696 
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Subject Index, A. 

CrimiEal trial 

Higher standard of corroboration is neces- 
sary in case of retracted confession than in 
case of approver’s testimony 271c 

Two similar complaints dismissed — 

Third complaint on same facts held should 
be quashed 1226 

Custom— -Proof of — Judicial decisions based 
on instances can be relied on 164(2)6 

Proof — Ri waj -i- am — J udicial decisions 

cannot be ignored merely because they are 
of later dates than Biwaj-i-am — Value of 
decisions must be judged by materials on 
which they are based — Judicial decisions 
can be relied on without filing certified 
copies of same Slc^ 

Biwaj-i-am affecting right of females 

adversely — Presumption of correctness is 
very weak — Pew instances are sufficient to 
rebut it (Per Tek Ghand /„ in final judg^ 
ment) (FB) 16 

(Punjab) — Bajwa Jats of Sialkot 

District — Non-ancestral property — Succes- 
sion — Daughters exclude collaterals 816 

Hindu widow governed by custom — 

Alienation — Necessity — Whether aliena- 
tion was for necessity or not — Income of 
estate is relevant consideration 200a 

■ Hindu widow — Alienation — Necessity 

— Onus to prove necessity is on alienee 

2006 

Hindu widow — Alienation — Necessity 

— Point that 'amount of income is irrele- 

vant to question of necessity in widow’s 
tribe cannot be raised for the first time in 
Letters Patent appeal 200c 

Hundal Jats of Amritsar District — 

Self-acquired property of father — Daughters 
exclude collaterals — Initial onus is on 
collaterals to show that general custom in 
favour of daughters has been varied by 
special custom excluding daughters — Col- 
laterals held failed to establish that they 
excluded daughters 164 {2)c 

Manual of customary law — Weight to 

be attached to compiler’s remarks stat^ — 
Customary law of Amritsar District com- 
piled in 1918-14 — Answer to questions 60 
and that even in case of self.aoquired 
property daughters were excluded by coL 
laterals — Due weight must be attached to 
compiler’s remark that practice was not in 
consonance with reality in view of fact that 
earliest record jnade no mention of succ^- 
sion , to seif-ai^tured property of sonless 
owner, an^ datigbitets therefore could not bf 

. eaid to in such suceos^ 

’ :as, manpai; .i^;cnetomary, la^ , fe' 

neillyer . 


[. E. 1942 Lahobe 

Custom (Punjab) 

daughters nor clearly helps collaterals in 
matter of succession to self-acquired pro- 
perty 164 (2)a 

Succession — Biloches of Bughlani sub- 
section of Nutkani tribe of Sanghar tahsil 
Dera Ghazi Kban District are governed by 
Mahomedan law and not by custom 207 

Succession — In absence of custom 

personal law must be applied — Hundal 
Jats of Amritsar district — Neither under 
custom nor according to Hindu law brother’s 
daughters do not exclude collaterals: 164 (2)d 

Succession — Barbers of District Karnal 

— Collaterals — Right of representation — 
Strict rule of Mitakshara is not followed 
among high caste Hindus of Bohtak, Karnal 
and Gurgaon Districts in Punjab — Bight 
of representation in collateral succession 
prevails among barbers of Kama! District 
— Nephew succeeds along with uncle to 
deceased collateral’s property 27 

Succession — Non-ancestral property — 

Bajwa Jats of Sialkot District — Daughters 
exclude collaterals (Per Tek Ghand in 
final judgment) (FB) l^J^ 

Deed — Construction — Surety bond — 
Moveable and immovable properties charged 
— Details of moveables suiBScient to identify 
them not given — Bond held created personal 
liability with charge upon specific immov- 
able property Oa 

Dissolution of Muslim Marriages &ot 

(B of 1989) i S» 2 (a) — Husband failing 
to maintain wife for two years — Wife is 
entitled to dissolution of marriage whatever 
be cause of husband’s failure and even if 
wife contributed towards that failure: 92c 

S, 2 (iv) — Findings that husband 

had not failed without reasonable cause to 
perform marital obligations for three years 
and had not assaulted wife are of fact: 92a 
Evidence — Book accepted by Privy Council 
as authoritative — Copy of issue of same 
edition produced in subsequent suit held 
should be accepted 142c 

’^Evidence Act fi of 1872), 8. Accus- 
ed wanting to rely on his own confession — 
S. 25 is no prohibition 875 

— — S. 114 — Presumption under S. 114 is 
optional — Doing of act surrounded., by 
exceptional circumstances — Court, wiR: not 
iraw pxesumption under S* 114 „ " 514c 

.- 1 — ^8$, 14S and 155 ^ S* 145 is included 

^ w, 

^Ex^ntiiig of —Decree 

Executing 'yourtopli/d^ide 'Qourfe^ 
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Subject Index, A. I. R. 1942 LxVHOEe 


Executing Court 

or arbitrators had Jurisdiction to pass decree 
or award — For this purpose it can hold 
inquiry as to whether minor was really 
minor and whether he was properly repre- 
sented or not — It can treat application as 
suit if necessary 1295 

Execution — Order of dismissal in — 
Remedies explained 715 

Appeal against decree — Security bond 

— Executing Court must carefully scrutinise 
form of security bond before accepting it — 
Personal liability if intended should be 
clearly mentioned — Security bond charging 
immovable property should not be made in 
favour of Court but in favour of actual per^ 
son such as Court’s officer or one of parties 

6c 

Government of India Act (1915, 6 6 

Geo. F. Gh. 61), S. 108 rij—'Original’ — 
Meaning of explained — Chief Justice has 
power to nominate Special Benches for dis- 
posal of contempt eases (FB) 1055 

Guardians and Wards Act (8 of 1890), 
Ss. 7, 9 and 89 — Applicant for appoint- 
ment as guardian of minor’s property need 
not reside within district in which property 
is situated — Power under S. 89 to remove 


Hindu law 

part of coparcenary property he leaves estate 
of his own in respect of which letters of 
administrationcouldbegranted: (FB) 178a 

Joint family — In Madras and Bombay 

coparcener can sell, mortgage or otherwise 
alienate for value his undivided interest 
without consent of other coparceners— This 
limited power does not alter character of 

property (FB) 17Bc^ 

Joint family — Punjab — Coparcener’s 

power to alienate his undivided interest 
explained (FB) 173c 

Joint family — Karta — Position of, is not 

essentially different from managing partner 
or agent ^Per Beckett JJ (FB) 178J^ 

Joint family — Property purchased by 

karta out of family funds — Presumption 
stated (Per Beckett J.) (FB) 178^ 

Joint family — Minor member cannot 

be adjudicated insolvent 121a 

Joint family — Family business — Adult 

members adjudicated insolvent — Share of 
minor members is liable only if debt was for 
family business 1215 

Partition — Punjab — Son cannot 

enforce partition in father’s lifetime 

(FB) 173/ 


guardian not residing within district in 
which property is situate is discretionary 

162 (1) 

S» 47 — Order passed in exercise of 

guardianship jurisdiction — Appeal is com- 
petent to High Court 119a 

S. 47 — Application for appointment 

of guardian dismissed with costs — Order 
in execution of costs is appealable to High 
Court 1195 

Hindu law — Alienation — Limited owner 
— Principles governing right of alienation 
for necessity do not apply to legatee whose 
title depends on terms of will (Per Divhion 
Bench) 42/ 

^Alienation — Father — Mortgage of 

joint family property — Suit by son alleg- 
ing mortgage as void for want of coparce- 
nera* consent — Plaintiff cannot contend 
that no personal liability arose — Personal 
liability accepted and enforced — Sale can- 
not be set aside merely because invalid 
mortgage was pleaded in first instance: 66 


Widow — Life estate — Widow enjoying 

life estate though treated as owner, still her 
estate is never more than that of widow’s 
estate — Widow’s estate — Nature of ex- 
plained ('Per Din Mohammad J.) 425 

Will — Construction — Widow — Abso- 
lute estate held not conferred fPer Division 
Bench) 42^ 

Indian and Colonial Divorce Jurisdiction 
Act, (1926, 16 and 17 Geo. V, Gh. 40), S. 1 
— High Court under S. 1 cannot grant 
declaration of nullity of marriage — Petition 
for dissolution of marriage on ground of 
husband’s impotence involves determination 
that marriage is null — High Court has no 
jurisdiction to entertain it 802 

Insurance Act (4 of 1988), S. 55— District 
Judge dealing with application under S. 38 
is Court of civil jurisdiction within S. 141, 
Civil P. 0. — Hence revision lies under 
S. 115, Civil P. Ok, from order of District 
Judge under S. 83 267a 

S» 55 — Mode in which application 


— Gift — Principles governing gift stated 
-i^Gif t held valid 248a 

' J oint family —' Essential feature as 
r^pafds outsiders and as bet^veen coparceners 
indl^^ted-^lnterest of memte on his death 
8uiwivorsMp#to other ’oopa^ 




under S. 88 should be dealt with by District 
Judge, indicated 2676 

* S, 88 — Application under - S* 88 — 

Order by District Judge — Revision— Gom- 
p4ny can show not only that order for investi- 
^tioh v?as issued without gO(^ reason but also 
that the reasons have disajs^red and that 
inv^ld6^tionitnofe{ni^e^a^^^^^ 'V ^'’2670 
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Interpretation of statutes— Act restrict, 
ing civil Court's jurisdiction ought to be con- 
strued strictly^Per Full Bench) (FB) 217e 

Alternative constructions equally open 

— Eule to be applied stated ("Per Teh 
Ghand (FB) 114c 

Casus omissus — Eule of construction 

stated ("Per Teh Ghand JJ 243/ 

Court must proceed on assumption that 

Legislature does not make mistakes ("Per 
Teh Ghand J.) MSi 

Exception must be construed strictly 

fPer Din Mohammad JJ 243^ 

Language of statute in ordinary mean- 
ing leading to manifest absurdity, hardship 
or injustice — Construction may be put which 
modifies meaning of words ("Per Special 
Bench) (SB) 257c 

Parliamentary history of enactment is 

not admissible to explain its meaning — 
Eeport of Joint Select Committee on propo- , 
sals contained in White Paper cannot be 
referred to in interpreting Government of 
India Act (Per Teh Ghand Jj MBh 

Primary test is language used — Words 

used plain and unambiguous— Court cannot 
speculate on intention of Legislature fPer 
Full Bench) (FB) 19& 

Statutes in pari materia though made 

at different times — They ought to be uni- 
formly construed (FB) 102c 

Statute when retrospective — Amending 

Act whether applies to pending actions 
explained (FB) 102c 

Two meanings possible — Penal provi- 
sions must be construed favourably to the 
subject 2536 

Unambiguous words must be given 

effect to 926 

Jurisdiction— For determining question of 
jurisdiction nature of suit must be decided 
on basis of averments in plaint and not on 
basis of defence (Per Bhide and Teh 
Ghand JJ.) (FB) 217/ 

Bar of— Turf Club— Dispute between 

horse-owner and Club— Orders of Stewards 
— When civil Courts can interfere, explain- 
ed 179(2 

Lahore High Court Buies and Orders, 
Voh 5, Ckap^ 8 Bt B. 2— Chief Justice has 
power to appoint Bench or Full Bench to 
hear and dispose any case (summary pro- 
ceedings for contempt) (FB) lOBa 

Legal Practitioners ict (18 o/ 1879),. 
8.12 — Pleader convicted of offence — 
In considering whethei? di^iplihs^ry action 
should bp taken Oburi not 

ac4^pt contiotiou bfit mate*: 

; rial' bn. wMeh it is ^ ; IBB); 8?®' 


I. E. 1942 Lahore 

Legal Practitioners Act 

S, 12 — Making of speech by pleader 

which incites others to break law or to acts 
which tend to subvert order is reasonable 
cause to suspend or remove pleader — More- 
over, such speech amounts to breach of 
condition relating to revocation of license in- 
corporated in licences by Lahore High Court 

(SB) 856 

'^Letters Patent (Lahore), CL lO— Word 
“judgment" in Cl. 10 is not synonymous 
with decree — Whether order amounts to 
“judgment" within Cl. 10 — Test — Order 
determining forum in which suit is to be 
tried is judgment within Cl. 10 (FB) 9oa 

Gls, 10 and 29 — Word “judgment" in 

Cl. 10 and words “final judgment" in CL 20 
do not mean same thing (FB) 956 

CL 10 — Order refusing to transfer 

suit is judgment : 8 Lah. 681 — ('27) 14 
A.LE. 1927 Lah 540=102 L 0. 84B, 
OVEBBULED (FB) 95c 

" GL 10 — Order registering decree as 

that of revenue Court under S. 100, Punjab 
Tenancy Act, is “judgment" : 17 Lah. 606 
=(’36) 23 AXE. 1936 Lah. 785=166 LG. 
292, OVEBBULED (FB) 95d 

Lite Assurance Companies Act (8 of 
1912), 8» 2 (8) — ‘Court’ means District 
Court in the Punjab lia 

''r g. 22 — Application for winding up 

should be made to District Court 74c 
Limitation Act (9 of 1908), S. 5-.-“Suffi. 
cient cause" — Appeal filed in wrong Court 
in good faith owing to mistaken advice 
given by pleader — Held sufiScient cause: 94a 

g. ^ — “Suifficient cause" — Question of 

existence of sufloicient cause on facts found 
is one of law 946 

S» 7 and Art, 182 — Suit in name of joint 

Hindu family firm by manager on his own 
behalf and as next friend of his minor brother 
— Decree obtained — Manager cannot by 
reason of 0. 32, B. 6, Civil P. C., give valid 
discharge within S. 7 in respect of decretal 
debt without leave of Court — Execution 
proceedings taken by manager to realize 
decretal money independently on his behalfi 
cannot be said to be representative so as to? 
determine finally interests of minor by rule 
of constructive res judicata-r-Execution ap- 
plication by manager dismissed as ^time- 
barred — Fr^ application by mihor within 
three yeai^ of attaining majority ls.*ooinpe- 
tent-— Fact that decree was eventually passed 
in naxne of :finn docs affect position ; 
Exn. P, 422 of Mm: BEV EBBED 
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Limitation &ot 

S. 26 ( 2) — ‘Belongs’ — Meaning of 

— Servient tenement being transferee from 
Crown — 60 years’ rule does not apply: 124 

Art. 10 — Sale of undivided share — 

Claim to pre-empt is governed by second 
part of Art. 10 — Question of transfer of 
possession does not arise — Vendor executing 
sale deed in respect of occupancy rights in 
undivided holding — Sale deed registered — 
Subsequently vendor executing other sale 
deed in respect of proprietary rights in same 
land reciting that mention of occupancy 
rights in previous sale deed was through 
misconception and that parties had intended 
to sell proprietary rights — Limitation for 
suit for pre-emption held commenced from 
date of registration of second sale deed: 118 

ArU 158 — Starting point — Essentials 

for determination of — “Notice of filing” — 
Mere handing over of award to officer of 
Court not authorized to file in Judge’s ab- 
sence is not filing — Notice need not neces- 
sarily be in writing 190 

Art. 166 — Word ‘sale* in Art. 166 has 

same meaning as in Civil Procedure Code, 
namely sale as at conclusion of auction 

(FB) 102i 

Art. 181 — Whether Art. 181 applies 

only to applications under Civil P. C. (Quare) 

ised 

Mahomedan law — Debts of deceased — 


Mortgage— Co-mortgagor redeeming entire 
mortgage is mortgagee and not charge-holder 
in respect of share of other cosharers: 135c? 
"Motor Yehicles Act (4 of 1989), Ss. 22 
( 1) and 42 (1) — Lorry out on particular 
day contrary to provisions of Act — Only 
one offence is committed — Stopping lorry 
at several places and charging owner for 
several offences is not proper 126b 

^ — Ss. 112, 123 — Subsequent offence — 
Accused should have committed same offence 
with knowledge of previous conviction: 125c 
S. 128 (1) — Lorry owned by two per- 
sons — One of them convicted and fined — 
Fining other, though not illegal is undesirable 

126a 

Partnership Act (9 of 1982), S. 69 — 
Subsequent registration before decree vali- 
dates proceedings by unregistered firm /"Per 
Bam Lai J.) (PB) 289^? 

..Penal Code (45 of 1860), S. 141 — Asser- 
tion of supposed right by show of force is 
sufficient to constitute unlawful assembly :89c 

Ss. 147, 149 and 802 — Muslim crowd 

constituting unlawful assembly with object 
of obstructing Hindu processionists led by 
Police Sub-Inspector — Muslim crowd throw- 
ing stones at processionists and doing other 
acts of violence — One of crowd stabbing 
Sub-Inspector — Accused participating in 
throwing stones held guilty under S. 147 
and not under S. 149 read with S. 302: 59c 


One of co-heirs in possession of deceased’s 
property selling same for discharging his 
debts — Sale cannot bind other heirs of cre- 
ditors— Suit by heir in actual possession for 
declaration that sale of his share to which he 
was not party is illegal — Suit can be decreed 
without calling upon plaintiff to pay his 
proportionate share of deceased’s debt 65 

Wakf — Sajjadanashin ^ — Shrine of 

Hazrat Baba Faried at Pak Pattan Dis- 
trict Montgomery — Custom to nominate 
successor though minor if Murid and of 
agnatic descent from founder upheld — Cus- 
tom of selection by descendants of Shah 
Ala-ud-Din Mauj Darya rejected 142a 

Wakf — Sajjadanashin — Nomination 

of, by death-bed will is strong piece of evi- 
dence for nominee 142i 

Wakf— Sajjadanashin— Dastar handiis 

not root of title 142(Z 

Hinof — Guardian — Negligence — To be 
unwary or confiding is not ex^actly negligence 

,, 2055 


S. 149 — Scope — Body of heavily armed 

men setting out to take woman back by force 
— One of party committing murder — All 
members of party are guilty of murder: 89d 

S. 800, second and third clauses — 

Words “sufficient in the ordinary course of 
nature” in third clause of S. 300 — Appli- 
cability-Person knowingly causing injuries 
more likely to cause death than not in ordi- 
nary way — Offence falls either under second 
or third clause of S. 300 — Person dying of 
“merciless beating” — Offence is murder: 255 
Ss. 800, 802 — Sudden and unpreme- 
ditated attack — Lesser penalty may be given 

87c 

S. 800, Exception I, S. 802 and S. 804 

— A filing criminal complaint against B — 
Both getting into different lorries at motor* 
stand — B on seeing A in another lorry get- 
ting out of his lorry and entering in £$ 
lorry to give A bit of his mind — Altercation 
eni^uing — B stabbing A as result ol which 
he di^— Mere sight of A traveUihg in other 


on behalf of minor— ^Gor- 
reoti^Mon 205c 

minor mot 


lorry held did not constitute grave and sud- 
dtea provrtjfttion-within S. 800; BxoepMoQ Ii 
i-^Offsnoe held fell within ;S.;802 ®i»n^ 
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Penal Code 

Ss. 802 and 97 — Police constable going 

to railway station premises to take precau- 
tions against commission of crimes prevalent 
in locality — Finding some beggars sleeping 
on ground be woke them up without use of 
force and found himself engaged in argument 
with one of beggars during course of which 
he was suddenly struck by the beggar on 
forehead with heavy implement — While 
reeling under effect of blow, constable strik- 
ing his assailant on head with hatchet purely 
in defence without any conscious intention 
beyond that — Beggar dying on spot — Con- 
stable’s act in striking deceased held could 
hardly be called voluntary so as to render it 
criminal — Even otherwise accused held had 
made out good case of private defence 33 

Ss. 326, 148 and 149 — Complainant’s 

party consisting of five and that of accused 
consisting of six persons — At marriage party 
in house one of complainant’s party refusing 
to allow accused’s party to join in huqqa — 
One of accused walking out and returning 
with his party armed with dangs and chavis 
— Complainant’s party unarmed except for 
spade which one of them had picked up and 
ready and willing to fight not waiting to be 
attacked but going out to meet accused — 
Free fight ensuing — One of complainants 
receiving fatal injuries and dying while 
others seriously injured — Accused held guilty 
under S. 826 and S. 148 read with S. 149: 40 

8. 862 — Grown up woman — Carrying 

away of, by force against her will even with 
object of restoring her to her husband is 
unlawful 896 

g. 384 — Creditor filing false com- 
plaints against debtor with object of realis- 
ing his debts — No offence of extortion is 
committed Mda 

S. 499, Exception 8 — Onus is on person 

setting up this plea 766 

Practice — New plea — Appeal — New 
grounds especially when involving issues of 
fact such as that gift was entirely bogus or 
that it was invalid as donee had not accepted 
it cannot be raised for first time 2436 

— --New plea — Appeal — Plea as to bogr^ 
nature! ;of transaction (exchange) cannot be 
•entertained for first time 248c 

New plea — Full Bench — Bench in 

lictters Patent appeal referring case to Full 
Bench — Plea that, suit in civil Court ivas 
barred by res judi^ta by virtue bf decision 
of revenue Court held; did np^ ques*. 

tion bf iurMiction: afid ibbtild not be allowed 
: toM ^ais^ lor: first . tMe te 
^ Bmchl , ' : '-Sl7o ; 


Practice 

Legal question in general form referred 

to High Court answered — It is for trial Court 
to apply law to facts set out in pleadings: 205£^ 

Evidence — Documents admitted by 

parties to be correct— Formal tender of them 
in evidence is not necessary 1796 

Trial of cases — Duty of Court — Trial 

should be expedited and no concession should 
be given to party not exercising due diligence 
— Court’s help should be obtained for secur. 
ing attendance of witnesses 162 (2)6 

Appeal — Eevision can be treated as 

appeal provided filed within limitation : 646 
Precedent— Privy Council decision conclu- 
sive on a point — Sub- Court cannot follow 
any other decision or prefer contrary deci- 
sion of High Court to which it is subordi- 
nate 186c 

Press (Emergency Powers) Act (28 of 
1931), S. 2 (5) and (6) and S, 18 (1) — 
Accused distributing handbills to public 
containing words “Nearly 1000 Political 
Prisoners Detained in India without Trial** 
— Words held not news — Handbills held not 
newspaper or news-sheet but posters un- 
authorised issue whereof was no offence 
ixnder Act *— Arrests under Act should not 
be made without necessity — Arrest of accused 
held not justified — Summons would have 
been amply sujfficient for what was only 
technical offence 203 

^Principal and agent — Suit for accounts 
by principal — Preliminary decree — If, on 
taking account, amount is found due to agent 
from principal, Court should pass final 
decree to that effect and not dismiss suit : 
(’27) 14 A.I.E. 1927 Lah. 701=104 L 0, 
839; (’32) 19 A.LE. 1932 Lab. 619=140 
I. a 15 and 16 Lah. 7=(’84) 21 AJ.K, 
1934 Lah. 708=162 L C. 183, OVEB^ 
BULED Bio 

Prmrincial Insolvency Act (S of 1920), 
Ss, 6 (c) and 54— Fraudulent preference — 
Test— Onus Transfers by debtor’s autho- 
rized agent in favour of agent’s relations held 
amounted to fraudulent preference 121o 

8. 28 Proceedings taken without 

leave under S. 28 (2) or S. 17, Presidency 
Towns Insolvency Act— Leave subsequently 
granted — Proceedings are not nullity -i- 
Whether leave was granted before or after 
limitation for suit makes no difference f Per 
J8am Lall J *) (PB) 289c 

84 (2), 38, 44 (u) Liability pi 
member of Co-operj^tive Society to conM^ 
bute to assets of society in Went of ifebeihg 
dissolve 'Wf ore or dtoing member^ inaol- 
,^ehcy is debt provable in insolveney 
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Proyincial Insolvency Act 
Liquidator neither proving debt nor having 
it excluded from schedule under S. 38 — 
Insolvent granted complete discharge under 
S. 44 (2)— Liquidator has no jurisdiction to 
assess contribution of insolvent as member 
of society under S. 42 (2) (b), Co-operative 
Societies Act: 42 P. L. E. 126==(’40) 27 
A.I.E. 1940 Lah. 280=189 L C. 870, 
BEVEBSED mia 

S. 41 (2) — Conditional order of dis- 
charge -- Concurrent findings of Courts below 
that conditions have not been fulfilled must 
be accepted in revision (^Per Sale J., in 
Order of Eeference) 240a 

S, 41 (2 ) — Order granting conditional 

discharge operates immediately — Insolvency 
proceedings do not terminate by that order 
— Insolvency Court can vary conditions 
ihough it cannot revoke order of discharge 
(^Per Division Bench) 2406 

8, 41 (2) ( a) and (h) — Absolute or 

suspended order of discharge — When 
operates stated ( Per Division Bench) 240c 

Ss. 75 and 17 — Adjudication of 

debtor is not matter purely personal to him 
but affects his property and heirs — Debtor 
adjudicated insolvent on creditor’s petition — 
Appeal by insolvent— Insolvent dying pend- 
ing appeal — Eight survives in favour of 
heirs — Heirs are entitled to be brought on 
record and to continue appeal -- Same prin- 
ciple applies where debtor is adjudicated on 
his petition and creditors appeal : 69 P. E. 
1888 and 9 Lah. 306=(’28) 15 A.I.E. 1928 
Lah. 119=107 I, C. 281, 07EBBULED 

(FB) 211 

Public Gambling Act (8 of 1867), S. 13 
. — Whether place is public depends on its 
character and actual use — Public place in 
S* IB means place where public go no matter 
^whether they have right to go there or not 
— Bank of tank belonging to temple held 
public place 36 

Punjab Alienation of Land Act ( 18 of 
1900, as amended by Act 10 of 1988), 
jS. 2 ( 8) — S. 2 (8) is not retrospective fPer 
Full Bench) (PB) 194a 

r 8) (ascmendedby Actl0ofl988) 
S. 2 (8) is not in itself sufficient to give 
right of appeal against orders of Deputy 
dommissioner passed under Act (Obiter) 
(P§j! Ikdip Singh J*) . ! (PB) 194c 

S — Operation of ,S. :S is - restricted 
l>y S.298 (2) (a), Gove^nplmt ol India Act^ 
oply to sales and mort^g^■^pS^ i8^^ ,, 

i' apply:'lo exciiianges.---S^;S92^\Goyeynr^en^ of; 

' mtifst ,bo " rea^;SuMe>^|: 


Punjab Alienation of Land Act 

cannot be successfully invoked to support 
contention that S. 298, Government of India 
Act, does not alter Punjab Land Alienation 
Act: 42 P. L. E. 628={4l) 28 A.I.E. 1941 
Lah. 27=192 I. C. 303, OFEBBDLED 

£43d 

S, 3 — Provisions of Act with regard to 

sales and mortgages preserved by S. 298 (2), 
Government of India Act, must be taken as 
restricted to agricultural land as used in its 
ordinary sense and not in its extended mean- 
ing under S. 2 (8) of Punjab Act — Enlarged 
definition of land in S. 2 (8) of Punjab Act 
cannot be referred to, to interpret Govern, 
ment of India Act ^Per Tek Ghand JJ 248A 

Ss. 8, 14 and 19 (before amendment 

by Act 10 of 1988) — Deputy Commissioner’s 
sanction under S. B is final — No appeal or 
revision lies fPer Full Bench) : 41 P, L. E. 
467=(’89) 26 A.I.E. 1939 Lah. 526=186 
L C. 382, BEVEBSED (FB) 1946 
S, 8 — Instructions by Financial Com- 
missioners to Deputy Commissioners con. 
tained in para. 37, Douie’s Land Adminis- 
tration Manual relating to sanction under 
S. 8 are departmental — Non-compliance 
cannot render sanction under S. 8 invalid 
fPer Teh Ghand J,) (FB) 194c 

Ss. 14 and 8 — Deputy Commissioner’s- 

sanction under S. 8 given — S. 14 cannot 
apply (Per Monroe and Tek Ghand JJ,) 

(FB) 194d 

Ss, 16, 4 (1) and 4 Proviso (as 

amended by Act 10 of 1988) — Mortgage 
decree passed — Mortgagor subsequently 
declared agriculturist under S. 4 (l)— Decree 
can he executed Scope of Proviso to S. 4 
explained 14 

S, 21A — Under S. 21A Court has to 

“find” whether decree or order impugned by 
Deputy Commissioner infringes Act— Pacts- 
not apparent on face of record— Court must 
frame issue, institute enquiry and come to 
decision on it — Court not making any 
enquiry of its own but merely relying and 
basing its decision on Naib Tahsildar’s report 
to Collector in mutation proceedings— Court 
acts illegally and with material irregularity 
justifying interference under S. 115, Civil 
P. G. ; (FB) 2286 

Punjab Court of Wards Act (2 of 1908), 
BaBI (5) .^Execution can proceed on strength 
of certificate filed in original suit - ; 804 

Punjab Debtors' Protection J^ct of 
1988)^ S» ^^“Snbpqnent hoHer”-r^Widow 
^nfildceeasedvprOprietor is notv/,.';:'"’’- J 
' ll&f 
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Punjab Debtors* Protection fict 
of thafe Aefi intact — Pronote — “Holder in 
due course” — Money lender as defined in 
Punjab Act-— He can recover from maker of 
pronote without proving execution or con- 
sideration 16 

Punjab Debtors’ Protection (Amend- 
ment) Act (9 of 1988), S, 3 — Scope — 
Keceiver appointed before Act came into 
force executing lease of property which was 
then valid to liquidate debt — Though 
appointment of receiver terminates under 
S. 8, acts done by him are not invalidated 
so as to affect vested rights — Hence, lease 
granted by him does not automatically 
terminate under S. 8 : Exn. S. A. 1256 
of 1940 and Exn. S. A. No. 75 of 1940, 
OVEBEULED 1266 

Punjab Excise Act (1 of 191i), 7? — 

Purchase of beer in excess of quantity 
allowed is not offence 1346 

Punjab Limitation (Custom) Act (1 of 
1920), S. 7 (a) and Art. 2 — Scope and ap. 
plicability — Whether suit as framed is 
directly or of necessary construction one for 
possession on ground that alienation was not 
binding on plaintiff according to custom is 
question of mixed law and fact (Per Dalip 
Singh, J,) (FB) 114a 

1 ( Firstly) and S, 7 — Word 
“deed** in Art. 1 (firstly) is not synonymous 
with “document” and does not include 
“will” — Ancestral property — Disi)osition by 
will — Suit by testator’s heir for possession 
of property bequeathed — Terminus a quo 
held was date of plaintiff’s knowledge of will 
and not date of its registration : (Per Full 
Bench): I. L. R. (1938) 19 Lab. 332=-(’38) 
25 A. I. R, 1938 Lab. 158 == 178 1. 0. 285 and 
40 P.L.R. 35=(’37) 24 A.I.R. 1937 Lab. 798 
=175 LC. 577, OVEBBULED (FB) 114^? 
Punjab Municipal Act (3 of 1911), S, 61 
— Octroi leviable on goods imported within 
municipal area — Transmission of parcels 
from factory outside municipal limits 
to post office within municipal limits 
amounts to “importation” 11a 

— -^S. Plaintiff escaping levy of octroi 

for some years — Later, in consequence of 
dispute with municipal committee, executive 
officer of committee agreeing to accept plain- 
tiff’s goods- in transit through municipal 
limits on payment of 2 annas per trip-^r 
Arrangement held’ provisional— Subsequent 
demand for full octroi duty held not illegal 
or ultra vir^s—N<> question b£ estopi^el held 
ppulffarisf against oo^mlt^;'; lie 

.Magistrate! 'cap ' decide , whet&er, 


1. R. 1942 LAIIOBE 

Punjab Municipal Act 

amount claimed is claimable under Act — 
Application transferred to Tabsildar — 
Whether Tabsildar can decide objection that 
amount is not recoverable under Act ex- 
plained 72 

B. 84 — Method of assessment -wrong 

— Aggrieved party must resort; to statutory 
remedy 1 le 

S. 86 — Court concluding that it had 

jurisdiction as Municipal Committee’s act in 
imposing tax was ultra vires— Plaintiff is 
not entitled to injunction as matter of course 
— There must be finding that imposition of 
tax was in fact ultra vires 11b 

S. 56— Levy of tax by municipality not 

in excess or in contravention of statutory 
powers— Suit for injunction doesnotiie: lid 

8 . 169 — Right to use public road is 

common law right — Municipal Committee 
cannot take away this right at its pure dis- 
cretion in absence of clear statutory pro- 
vision 286 

S. 169 (g ) — Question whether land is 

no longer required for public street is one of 
fact to be decided by Civil Court and not 
one of discretion of Municipal Committee 

28a 

Panjab Pre-emption Act (1 of 1918) 
S. 15 (c) fourthly — Vendee of occupancy 
rights acquiring proprietary rights — Vendee 
acquires status of “owner of estate” so as to 
defeat pre-emption claim of his rival occu- 
pancy tenant 243^ 

Punjab Begistration of Money-lenders 
Act (8 of 1988),. S. 2 (8) and S. 6— Ad- 
vance of money without interest is not loan 
within S. 2 (8)— S. 3 does not apply — Suit 
for recovery of, cannot be dismissed under 
S. 3 for v?ant of registration of money- 
lender 30 

S. 8 — Plaintiff obtaining certificate 

after filing of suit but before decree— Suit 
cannot be dismissed— S, A. No. 448 of 1940, 
OVEBBULED (FB) 298 

Punjab Relief of Indebtedness Act (7 of 
1934), 8 . 75— Board has no power to pass 
order of discharge in any circumstance V- 
Whether debt should be deemed to have been 
discharged because of any failure on . decree- 
holder’s part is for executing Court tb decide 
-—In case of such failure, no order of feoard 
for discharge of debt is necessary Shere is 
no provision for further dischjarge after re- 
vival ' 

7 — 18 md way 

of' absolute Assignuibut of ’'debt is, bqt-sub- 
, '‘mortgagee by;way';Df!iurihetmor%^ is not 
orediter of fox^^urpbses of Act: 806 
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Punjab Relief of Indebtedness Act 

S. IB (1 ) — No statement submitted by 

decree-holder on date originally fixed — Time 
extended — Submission of further statement 
within extension is sufficient compliance 
with Section IS 164(1)5 

S. 18 ( 2 ) — Creditor 'failing to submit 

accounts — Debt is automatically discharged 
— No order of Board is necessary for that 
purpose 80a 

S, 25 — Civil Court has power to hold 

that order of Board is without jurisdiction 

876 

S. BO (1) (as amended in 1940 ) — 

“Suit brought after commencement of this 
Act” — This Act means Act of 1984 and not 
amending Act of 1940 — Suit in 1936 in res- 
pect of debt of 1923 decreed — S. 80 (1) 
applies and application under S. 30 (3) is 
competent 254 

Punjab Sikh Gurdwaras Act (8 of 1925), 
S$. 8 (ii) and 7 (4) — A transferring his 
property to B — Long after transfer, Gurd- 
wara claiming property under S. 7 — Notice 
served on A — A's knowledge cannot be fixed 
on B (Per Division Bench) (FB) 19c 

S, 80 — Property claimed on behalf of 

Gurdwara — Defendant not filing claim peti- 
tion under S. 10 of Act — Suit by Gurdwara 
after Act for possession of property falls 
under S. 30 fPer Full Bench) (FB) 19/ 

S$, SO ( ii) and 7 (i) — Notice under 

S. 7 (4) Person absent from place of resi- 
dence at time when notice is served cannot 
be said to have knowledge of fact to which 
notice relates — Especially so, when property 
specified in notice is his private property 
unconnected with Gurdwara — No question of 
exercising reasonable diligence arises (Bev 
Division Bench) (FB) 196 

S. 80 (ii) — Question as to knowledge 

of notice in respect of Gurdwara's claim de- 
pends on facts of case — Precedents are of no 
use (Per Division Bench) (FB) IM 

Ss. 82 and 80 — Applicability — Case 

falling within provisos to S. 30 (i) and (ii) — 
S. 32 does not apply — Court has jurisdiction 
to decide case : 15 Lah. 66==(*34) 21 AJ.R. 
1984 tah. 89b=151 1. 0. 890 and (*35) 22 
A, LB. 1935 Lah. 843 ==160 L C. 133, 
OVEBmimDCB^t Full Bench): (FB) 19^ 
— — 145 — Meeting of committee to 
b^ibbris^ certain person to institute suit on 
, itsjbelialf-^teegu^^^ in convening meet- 
ing jfefOured by ,8. 145 unless it ha.s ooea- 
. ; sionb^ ’ justice ;fPer Division 

myiBe 


Punjab Tenancy Act 

include a mere “right to hold” but means 
“ actually or constructively ” holds (Per 
Full Bench) (FB) 2176 

Ss. 77,4 (l) — Trees on agricultural 

land are not “land” within S 4 (l) — Suit 
between owner of trees and person who ‘has 
planted them is not suit between landlord 
and tenant — It is cognizable by civil Court 

152 

S. 77 ( 8 ) — Words “dispute or matter” 

must be read as qualified by the words “with 
respect to which any such suit might be ins- 
tituted” (Per Dalip Singh Jj (FB) 217c 

S. 77 (S) — Word “such” appears in 

S. 77 (3) in original gazette but is omitted 
in Punjab Record — Gazette must have pre- 
cedence since it deals with Act of Central 
Legislature and must be presumed to be 
correct under Evidence Act (Per Full 
Bench) (FB) 2175 

S. 77 (3 ) — Words “no other Court . . . 

such suit might be instituted” in S. 77 (3) 

— Scope explained (Per Bhide JJ 

(FB) 217fe 

S. 77 (8) (d) and S. 77 (3), Proviso 

(1) — Scope and applicability of S. 77 (3) 
(d) — Suit by occupancy tenant out of pos- 
session to recover possession from his land- 
lord of land of which he claims to be 
occupancy tenant — Suit does not fall under 
S. 77 (8) (d) and is cognizable by civil Court 

— S. 77 (8), Proviso (1) does not apply — 

Civil Court can try question whether occu- 
pancy right has been extinguished by aban- 
donment : (’22) 9 A. L R. 1922 Lah. 33 ,* 
(’26) 13 A.I.R. 1926 Lah. 128 and (’26) 18 
A.I.R. 1926 Lah. 838, Impliedly overruled 
(Per FullBmch) (FB) Lah. 217c 

S. 77 (8) ( d ) — Applicability explained 

(Vex Bhide J.) (FB) 217/ 

S. 77 (8), Proviso (1 ) — Word ‘matter’ 

in proviso — ^Meaning of — Object of proviso 
— Proviso must be read with S, 77 (8) (Per 
Bhide J.) (FB) 217^ 

Record of Rights — Khasra girdawaris — 
Ehudkasht — ^Meaning of — Entry in, is not 
conclusive as to residence of owner, (Per 
Division Bench) (FB) 19a 

Res judicata — Constructive — Finding in 
execution as to amount of debt due is final 
between same parties in subsequent pro- 
ceedings , . ^ 87£t 

— -Execution proceedings-— ()i;der on point 
allowed to become final operates as res judi- 
cata even if it hae not been decided on 





Subject Index, A. 

Biwaj<*i!«am — Entries unsupported by in- 
stances — It is dangerous to lay too great 
stress on entries 81c 

Specific Relief Act (1 of 1877), Ss.21, 66 
and 54 (c) — Contract — Injunction when 
cannot be issued — Member appointed ma- 
naging director of company in pursuance of 
certain articles which constituted implied 
contract — Suit by managing director, ille- 
gally removed, for injunction restraining 
company from preventing him from dis- 
charging his duties — Injunction cannot be 
granted— Damages are adequate relief : 47^ 

Ss. 54 and 56 — Plaintiff, managing 

director of company dismissed in 19B2 — 
Suit by plaintiff for declaration that he was 
managing director and for injunction filed 
in 1986— Plaintiff busily engaged in litiga- 
tion against company in one form or other 
ever since dismissal — Plaintiff held not 
guilty of laches disentitling him to injunc- 
tion 47/ 

Stamp Act (2 of 1899), S. 2 Parti, 
tion decree drawn up without proper stamp 
— It cannot be said that decree is no decree 
at all — There may be irregularity or illega- 
lity in exercise of jurisdiction — But there 
is no lack lOf inherent jurisdiction 

(FB) 260a 

S, 88 — No Court has right to com- 
pel party to produce document against his 
wishes — Word “produced*' in S, 83 — Mean- 
ing of — It is highly improper for Court to 
compel party to produce document with 
view to impound it because it was informed 
that it was insufficiently stamped — Such 
action must be deprecated 2656 

S. 55 — Nature of document can be 

determined only from its language and pur- 
pose which it was intended to serve— Object 
of document either to transfer or surrender 
mortgage rights — Document must be treated 
either as transfer of mortgage rights or as 
deed of release 265c 

jS. 55 — Defendant filing receipts A and 

5 — A not tendered in evidence — On 10th 
June 1938 Court writing on receipt A 
“Returned not proved" — On 80th August 
Court pronouncing judgment and orally 
directing receipt A to be impounded — Order 
through mistake written on receipt B and 
signed by Judge— Subsequently on mistake 
being brought to its notice, Court on Srd 
April 1939 writing endorsement on receipt 
A that it was impounded - Collector holding 
receipt to be conveyance ordering defendant 
to pay deficiency and penalty— On revision 
Commissioner enhancing ^nalty — Matter 
^coming .before Financial Commissioner as 
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Stamp Act 

Chief Controlling Revenue Authority under 
S. 56 (l) of Act — Financial Commissioner 
referring matter to High Court under S. 57 
of Act — Impounding when takes place, ex- 
plained — Receipt B held impounded and not 
receipt A — Court having become functus 
officio on 80th August 1988 held could not 
impound receipt A on Srd April 1939 — 
Matter held could not be said to have come 
before revenue authorities in performance 
of their functions within S. 38 (Per Special 
Bench) (SB) 257a 

S. 38 — Court ordering document to be 

returned as not proved — Document is no 
longer part of judicial record and cannot 
properly come before Court again in per. 
formance of its functions unless it is al- 
lowed to be tendered in evidence on review 
— It remains in Court's custody only to be 
returned to party concerned fPer Bhide and 
pin Mohammad J J.) (SB) 257i 

Ss, 85 and 2 ( Unstamped par- 
tition decree — There is no lack of inherent 
jurisdiction in executing Court in executing 
decree without objection— But there is ille- 
gality affecting its jurisdiction in acting 
upon decree in violation of S. 35 — Proper 
stamp supplied — Validity of decree dates 
back to date of decree — Execution petition 
instead of being struck off may proceed 
from that date — But it would not vali- 
date proceedings before stamp was supplied 
which would still be -without jurisdiction 

(FB) 2605 

Ss, 85 and 36 — S. 85 is wider than 

S. 36 — Admitting into evidence and acting 
upon are distinct — Court in executing un- 
stamped partition decree acts upon it within 
S. 35 — There is no question of admitting 
decree in evidence under S. 36 — Subsequent 
objection that decree could not be acted upon 
is not barred by S. 86 (FB) 260c 

Ss, 88 and 88 — Document illegally 

impounded by Court and sent to Collector 
— Coliector cannot impound document of 
his own accord 2655 

S, 57 Words “such case" in S*i57 

(1) — Meaning of, explained (Per Special 
Bench) (SB) 2575 

Arts, 2, 5 md 25— Balance co-uchad 

in w^ords '*baqi rahe lene lelcka - karM* 
written by creditor, signed by debtor and 
attested by witnesses amounts .to acknow- 
ledgment within Art. 1 and not to agree- 
ment within Art. 5 or to bond within Arti- 
cle 15 : 88 P. L. R^840«?{'8a} 19 A. I. R, 
,1932 Lah. 470 « 187 1 C, 840 ; 16 Dak 
258 ('34) 21 A. L R. 1984 
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Stamp &ot 

155 I. 0. 1074 ; 40 P. L. E. 198=(’38) 25 
A, I. E. 1988 Lah. 508=177 I. 0. 270 ; 40 
P. L. E. 281 =C38) 25 A. L E. 1988 Lah. 
511=178 L 0. 197 and 41 P. L. E. 194= 
(^89) 2G A. I. E. 1989 Lah, 486=188 L C. 
420, OVERRULED (FB) 50 

Succession Act (39 of 1925), Ss,193, 194 
— District Judge holding complete enquiry 
but not expressly stating in his order that 
he was satisfied that apj^licants were prima 
facie entitled to property — Petitioner taking 
advantage of remedy by suit — No interfer- 
ence in revision 151 

Ss. 278 and Joint Hindu family 

— Shares in bank purchased with funds of 
family and belonging to it standing in name 
of karta — Legal title is in karta while bene- 
ficial interest vests in all coparceners — On 
death of karta, application for letters of 
administration limited to shares in question 
is competent (FB) 1786 

Ss. 278 and 256 — Property purchased 

out of joint family funds standing in name 
of one of its members — Death of member — 
Form of application for letters of adminis- 
tration in respect of that property stated 
fPer Beckett J,) (FB) 178/ 

Telegraph Act (18 of 1885), S, id— Dis- 
trict Judge acts as civil Court in dealing 
with applications under S. 16 — High Court 
can entertain revision against order passed 
under S. 16 186a 

Ss. 16 and 10 — S. 16 refers to suffi- 
ciency of compensation to be paid under 
S. 10 and not to sufficiency of compensation 
actually paid — Grown refusing to pay any 
compensation at all — District Judge still 
can entertain under S, 16 application by 
party aggrieved 1866 

S. 16 — Application under S. 16 — 

Art. 181, Limitation Act, does not apply — 
Application cannot be rejected as barred 
under any provision of Limitation Act — 
Doctrine that right may be lost by laches 
applies — Question of laches is one of fact 

I860 

^ Tnansfen of Property Act (4 of 1882), 
8. & ( a) — *‘Any. other mere possibility of a 
like natiire”— Eight to share in offerings or 
income of fairs, eet. — Whether and when 
alienable explained — Eight of persons who 
, do not^ parfom any priestly function at 
’ or .render -any' persTO^ service at 

^,'®:iahdfc:or ■.i]aeia''to^ sbaifedh /income hf fair . 


T. P. Act 

in connexion with mandir held property and 
alienable 284 

S. 6 (a) — Eelinquishment of his spes 

successionis by heir-apparent is valid if it 
proceeds on settlement of conflicting claims 
or bona fide disputes— Mahomedan M dying 
leaving three sons — G claiming to he 
legitimate son and suing for possession of 
his share — Under compromise M's sons 
giving certain portion of property to G 
without admitting his claim — G agreeing 
nob to press his claim as M’s son for share 
in M’s property nor in future claim as re- 
versioner to M’s sons — On death of one of 
M’s sons G suing for share as reversioner 
of deceased son — G held estopped from 
claiming as reversioner — Compromise held 
not relinquishment of spes successionis hut 
settlement of bona fide dispute between par- 
ties and hence was binding on G 188 

S. 55 (4) — Vendor can enforce his 

charge for unpaid purchase price on pro- 
perty sold against vendee personally — Prin- 
ciple of S. 55 ( 4 ) applies to Punjab TPer 
Full Bench) (FB) 27.5c 

S. 55 ( 4) — Vendor’s charge for unpaid 

purchase price is not excluded by mere per- 
sonal covenant to defer payment of portion 
of purchase price or to take it by instalments 
— Charge subsists in spite of direction that 
amount should be paid to vendor’s creditors 
Full Bench) (FB) 275^ 

Yendop and * vendee — Part of purchase 
price left with vendee with instructions to 
vendee to pay same to vendor’s creditors — 
Vendor can revoke instructions and require 
money to be paid to him except under spe- 
cial circumstances — Special circumstances 
indicated fPer Tek Chand J., in Order of 
Reference) (FB) 2756 

Part of purchase money left with 

vendee for payment to vendor’s creditors — 
Vendee does not hold amount in trust for 
creditors — There being no privity of con- 
tract, creditors cannot • sue vendee for that 
amount I" Per Full Bench) (FB) 275^^ 
Will— Construction — Precedents — Abso- 
lute estate — In construing whether will 
confers absolute estate, precedents may be 
referred fPer Din Mohammad J.) 42a 

Words and Phrases— “Deed” and ■ ‘docu. 
ment” — Distinction pointed out (B^i-Full 
, Bench) 
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Mt. Mohammad Bibi and others 

— Defendants — Bespondenis, 

First Appeal No. 446 of 1939, Decided on 8tii 
July 1941, from decree of the Senior Sub- Judge, 
Sialkot, D/- 28th August 1939. 

(a) Custom (Punjab) — Succession *— Non- 
ancestral property .-^Bajwa Jats of Sialkot Dis- 
trict — Daughters exclude collaterals fPer Teh 
Chand J., in final judgment). 

Among Bajwa Jats of Sialkot district, daughters 
succeed to the non-aneestral property of a sonicss 
proprietor in preference to his collaterals of the 
tenth degree. [P 6e,d] 

(b) Custom — Riwaj-i-am affecting rights of 
females adversely — Presumption of correct- 
ness is very weak — Few instances are suffi- 
cient to rebut it (Fev Teh Chand J., in final 
Judgment), 

Where a custom recorded in the Biwaj-Lam 
aEeots adversely the rights of females who had no 
opportunity whatever of appearing before the reve- 
nue authorities the initial presumption in favour 
of its correctness is considerably wealsened and a 
few instances are sufficient to rebut it : (’41) 28 
A I B 1941 P 0 21, Bel on ; (’37) 24 A I K 1937 
Lah 451 (F B) and (’36) 23 A I E 1936 Lah 403, 
Meld not good lam * . , [P 5d^e} 

(c) Civil P, C, (1908), O. 6, R. 17 md 107 
^ Plaintiff throughput assarting that property 
was non- ancestral -r isauh framed apd Court 
finding property to he hon-aneeattal — Plaintiff, 
seeking to amend plaipt at lath stage in appeal 
l5y stating'’ ' that' property - wasi ancaa“ttal ^ - 
Amendment held introduced* Inconsistent case 

^,1942. L/l df ^ " ; ' ' \ 


and could not be allowed at late stage — Even 
if amendment were allowed case held could not 
be remanded for further enquiry— O. 41, R, 25 
or R. 27 held did not apply fPer Tek Chand J., 
in final judgment). 

The plaintiff’s case throughout bad been that 
the property in suit was non-ancestral. An issue as 
to the ancestral character of the property was ac- 
tually framed, evidence led and a finding recorded 
that it was non-ancestral. At a late stage in the 
appeal the plaintiff soiiglit to amend the plaint by 
stating that the property was ancestral : 

Meld that the amendment introduced an incon- 
sistent case and could not be allowed at a late stage 
in the appeal. [F 6a] 

Meld further that even if the amendment were 
allowed it would necessitate a remand for further 
enquiry as to ancestral nature of the property 
which could not be allowed as neither 0. 41, R, 25 
nor 0. 41, R. 27 had any application to the ease. 
Nor could S. 151 be invoked on the facts of the 
case. [F 66, c] 

Asadullah Khan and Bashir Ahmad — 

for Appellants, 

Malik Barhat Ali and Shaukat AU — 

for Respondents 1 to 4. 

Order of Eeferencb 
Tek Chand and Din Mohammad TJ , — 
The property in dispute belonged to one 
Sardar Khan, a Bajwa Jat of Mauza Fateh- 
pur, Tahsil Pasrur, District Sialkot. Sardar 
Khan died on 2lst July 1926, leaving him 
surviving a widow, Mt. Mobanamad Bibi, 
(defendant i), a step-mother Mt. Eaj Bibi 
(defendant 5) and three daughters from 
Mt, Mohammad Bibi named Mt, Sakina Bibi 
(defendant 2), Mt. Easulan (defendant 8) 
and Mt. Sharifan (defendant 4). Op diJi 
November 1926, the Patw^ari entered a muia- 
tion reporting the death of Sardar Khaii»and 
stating that his widow, Mt, ‘Mohammad 
Bihh was his heir. Whsn the-mntation came 
up before the revenue OjPBcer,' Mi Moham-. 
ma^ Bilji stated. thal\sh^' tad;' got three, 
daughters ^feom;Sarffar:^“]Shan and that^tW ' 
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land be mutated in their names. Mt. Eaj having been instituted more than six years 


Bibi also stated that she had no objection 
to this being done. Accordingly, the muta- 
tion was sanctioned in favour of the three 
daughters on 14th November 1926, and they 
have been in possession of the land since. 
On 12th November 1938, the plaintiffs-appel- 
lants, 15 in number, describing themselves as 
the collaterals of Sardar Khan in the tenth 
degree, brought a suit for a declaration that 
the alienation effected by Mt. Mohammad 
Bibi in favour of her daughters, Mt. Sakina 
Bibi, Mt. Easulan and Mt. Sharifan, by 
mutation dated I4th November 1926, was in- 
^ effectual as against their reversionary rights 
after the death or remarriage of Mt. Moham- 
mad Bibi (defendant l). They based their 
claim on the custom alleged to prevail in 
the tribe, according to which collaterals of a 
male sonless proprietor, howsoever remote, 
excluded daughters in succession to the pro- 
perty of a sonless proprietor. 

The suit was resisted by Mt. Mohammad 
Bibi and her daughters on various grounds. 
They denied that the plaintiffs were colla- 
terals of Sardar Khan. They further pleaded 
that, even if the relationship was proved, 
the plaintiffs had no right to succeed as 
g against the daughters who, according to cus- 
tom, were preferential heirs, the alienation 
in question being nothing more than acce- 
leration of succession. They also averred 
that the plaintiff had acquiesced in the 
alienation, that, in any case, the possession 
of defendants 2 to 4 was adverse and the 
suit was barred by limitation. Neither the 
plaint nor the written statement contained 
any averment as to the nature of the land. 
The plaintiffs' pleader, however, when exa- 
mined before framing the issues, stated that 
the plaintiffs did not claim the land to be 
ancestral* On these pleadings the following 
d issues were framed : 

(1) Is the suit within limitation ? (On plaintiffs). 
(2) Have defendants 2 to 4 been in adverse posses- 
sion of the land in suit for more than 12 years qua 
the plaintiffs ? (On defendants). (3) Are the plaintiffs 
collaterals of Sardar Khan deceased ? and, if so, 
(4) Is the land ancestral ? (On defendants), (5) Are 
the parties governed by any such custom according 
to which the plaintiffs are preferential heirs to the 
estate of Sardar Khan deceased as against his 
daughters ? (On plaintiffs). (6) Have the plaintiffs 
acquiesced in the mutation in favour of the dau- 
ghters and are consequently barred from bringing 

..VjEb© ,le$,med Shboydihate / Judge found 
w.ere collaterals of Sardar 
tenth thedand „was 
ho>equiescenee,on 
.'^at .the 


after the alienation was barred by time 
under the Punjab (Custom) Limitation Act, 

1 of 1920. On the issue relating to custom, 
the learned Judge, following certain obser- 
vations in the Puli Bench decision of this 
Court reported as is Lah 594,^ declined to 
consider the defendants’ evidence, including 
copies of judicial decisions and mutation 
records, which they had produced in proof 
of instances of succession of daughters in 
preference to collaterals among Jats of Sial- 
kot District. The learned Judge observed 
that these instances, as held by the Pull 
Bench could not establish a legal and bind- . 
ing custom which “must have been used so ^ 
long that the memory of man runneth not 
to the contrary.” The learned Judge, accor- 
dingly, relying on the presumption arising 
from entries in the riwaj-i-am of the district 
prepared in the settlement of 1916, held that 
the plaintiffs were preferential heirs as 
against the daughters. On his finding on the 
question of limitation, however, he dismissed 
the suit. Prom this decree the plaintiffs have 
preferred a first appeal to this Court. 

The findings of the learned Subordinate 
Judge that the land is ancestral qua the 
plaintiffs, and that the suit is barred by 
limitation, are obviously wrong and Mr. ^ 
Barkat Ali for the defendants-respondents 
has not attempted to support them. There 
is not a tittle of evidence on the record to 
show that the land in dispute was owned by 
the common ancestor and descended from 
him to Sardar Khan. The learned Subordi- 
nate Judge has referred to the statement of 
Piran Ditta, plaintiff who, in his evidence 
as P, w. 7, had stated that the village was 
founded by two brothers, Sohrab and Meh- 
raj, who were ancestors of the plaintiffs and 
Sardar Khan respectively. Assuming, that 
this statement is correct, it conclusively 
shows that the founder was not the common 
ancestor. It proves that the land was ac- 
quired by his son, and therefore, it could 
not be ancestral qua the plaintiffs in the 
hands of Sardar Khan. The excerpt from 
revenue papers (Ex. D. W. 2/l) prepared by 
the special moharrir throws no light on the 
point and there is nothing else to support 
the learned Judge’s finding. 

If the land is not ancestral, the Punjab 
(Customs) Limitation Act, 1920, does -not 
apply; and the case is governed % Art. 141, 
Limitation Act, under which the plaintiffs 

1. (*37) 24 A 1 E 1837 Lah 451, : Sg G OOO ; IDB 
{mn 18 Dah 594 : 39.? D Bahadhr 
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had 12 years to sue from the date of the judgment of the Senior Subordinate Judge, 


alienation. The suit was instituted two days 
before the expiry of that period and was, 
therefore, within time. It may be mention- 
ed, however, that even if the Punjab (Cus- 
toms) Limitation Act were applicable, the 
suit of four of the plaintiffs, Ghulam Hus- 
sain (no. 4), Ghulam Hassan (no, s), Moham- 
mad Mwas (no. 15) and Inayat Ullah (no. 14) 
could not be barred by time. They were 
minors at the date of the alienation and had 
not attained majority when the suit was 
instituted. The learned Judge has erroneously 
assumed that they were born after the 
^ alienation. According to the plaintiff’s evi- 
° dence, they were respectively 14, 14, 16 and 
18 years of age in 1939, and there is no re- 
buttal by the defendants. These plaintiffs 
were therefore in existence when the cause 
of action arose and are entitled to the benefit 
of S. 6, Limitation Act. The findings of the 
learned Subordinate Judge on both these 
points must, accordingly, be set aside, and 
it must be held that the suit is not barred 
by limitation and that the land is non- 
ancestral. 

The real question for determination in the 
case is whether under the custom, prevailing 
among Bajwa Jats of Sialkot District, eol- 
^ laterals of the tenth degree exclude daughters 
in succession to non-ancestral property. The 
onus of issue 5, which related to this matter, 
was placed on the plaintiffs and they sought 
to discharge it by the entries in the riwaj-i- 
am of 1916 in which in the “answer” to ques- 
tion 47 it is recorded that “married daughters 
do not inherit in presence of the collaterals.” 
It was conceded by counsel for the defen- 
dants that there is a presumption of correct- 
ness attaching to this entry, but he contended 
that the presumption was very weak as the 
compiler of the riwaj-i-am himself had ap- 
^ pended a “remark/’ to the “answer” to the 
^ effect that it was asserted before him that 
“under the influence of judicial decisions 
daughters succeed in preference to collaterals 
of fifth or more remote degrees.” This “re- 
mark” in the riwaj-i-am is followed by eight 
instances, in .which daughters actually suc- 
ceeded to the exclusion of collaterals of 
different degrees. The defendants, in addi- 
tion to relying on these eight instances, 
placed on the record documentary proof of 
the following instances in which daughters 
were preferred : (l) BX. D-18, judgment of a 
case decided by .Lala Mul Chand, Subordi- 
nate Judge, on istli AJiril }.9X8; (si) Ex. i>-20» 
judgment of Mr. Harrisbn, District Judge, 
' Sialkot, dated l2th Hareh I9f8;i.(e), D-22, 


Sialkot, dated 9th December 1924; (4) Ex.D-i9, ^ 
judgment of the District Judge, Sialkot, dated 
16th December 1929; and (5) Ex. D-17, muta- 
tion dated 23rd January 1928. The defendants 
further cited eight instances in which the 
dispute w^as finally settled by decisions of 
this Court and in each of which the custom 
actually prevailing was found to be contrary 
to the entries in the riwaj-i-am. These deci- 
sions are reported as 4 Lah 99/*^ 10 Lah 485,® 

10 Lah 489,^ AIR 1930 Lah 724,^ AIR 1935 Lah 
106,® 37 P li R 2S2,’' 16 Lah 616® and 16 Lah 935.® 
The defendants thus contend that there 
are at least 21 instances in which the daugh- . 
ters had successfully established their right 
to succeed to non-aneestral property of a son- 
less proprietor in preference to collaterals. 
The appellants, on the other hand, rely on 
18 Lah 594^ where a Pull Bench of this Court 
had found in favour of the collaterals. They 
maintain that this is the most recent judicial 
instance of succession among the Jats of the 
Sialkot District, and they further contend, 
on the strength of certain observations in 
the judgment of the Full Bench, that the 
instances relied upon by the defendants being 
too “recent” cannot be taken into considera- 
tion in proving the custom prevailing in the 
tribe. In that case, while considering what ^ 
evidence was necessary to establish a custom 
the learned Judges referred to Blackatone’s 
Commentaries, in which it is stated that 
a custom in order that it may be legal and binding 
must have been used so long that the memory of 
man runneth not to the contrary; so that if anyone 
can show the beginning of it, it is no good custom. 

Following this rule the learned Judges 
rejected the instances relied upon by the 
daughters as “modern.” They further ob- 
served that “custom once established can 
only at this time be altered by legislation.” 
Mr. Barkat Ali for the defendants-respon- 
dents has urged that both these propositions, h 
though true of “custom” as it prevails in 
England, are not applicaWe to India. He 

2. (»23) 10 AIR 1928 Lah m t 76 I 0 921 : 4 Lah 
99, Budha v. Mt. Fatima Bibi. 

3. (»29) 16 AIR 1929 Lah 58 : 116 I C 189: 10 Lab 
485: 30 P L R 67S, Shahamad v. Mt. Muhammad 
Bibi. 

4. (’29) 16 A I B 1929 Lah 465 ; 118 1 0 398 : 10 
Lah 489 ; SO P L B 618, Said v. Mt. Said Bibi 

5. (’SO) 17 AIR 1930 Lab 724: 125 1 0 609, Zhvim 
Dad V. Mt. Babla Bibi. 

6. (’35) 22 A I R 1935 Lah 106 : 168 1 0 194 ; 16 
Lah 616: 37 PLB 732, Mangal Singh y.Mtflndar 
Kuar. 

7. (*36) 2S A I B 1936 Lah 346 : 182,10 42 5 37 
F L B 282, Inayat AU v. Mnhawwa# JEasaain. 

8^ (’36) 23 AIB 1936 Lah 839 : 131 I Q 24: 16 Lab 
986 s SS F L B S09, MaM v. W. Barhata. 
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refers to 45 Cal 450^ at p. 460 and 5 Lali 200^® 

^ at page 206 in *which their Lordships of the 
Privy Council pointed out 
the difficulty of applying all the strict rules that 
gOYern the establishment of custom in this country 
to circumstances which find no analogy here. 

Again in 5 Luck 70^^ at page 75 their Lord- 
ships observed that the prevalence of custo- 
mary rules of succession in provinces like 
Oudh and the Punjab must be proved by 
satisfactory evidence, but “without insisting 
on the rigorous and technical rules which 
would be applicable to such a case in Eng- 
land.’’ Courts in British India have, from 
the very beginning, held that the principle 
h of English Common Law, that a custom is 
not proved if it is shown not to have been 
immemorial does not apply in this country. 
As pointed out by Sir John Edge 0. J. in 
17 ALL 87^^ at page 92 : 

To apply such a principle (to these provinces) 
would be to destroy many customary rights of 
modern growth in villages and other places. The 
Statute law of India does not prescribe any period 
of enjoyment during which, in order to establish a 
local custom, it must be proved that a right, claimed 
to have been enjoyed as by local custom, was en- 
joyed, And, in our opinion, it would be inexpedient 
and fraught with the risk of disturbing perfectly 
reasonable and advantageous local usages regarded 
and observed by all concerned as custom to attempt 

. to prescribe any such period, 
c 

Similarly, Chatterji and Rattigan JJ. in 
34 p B 1907^^ remarked that : 

There is in this province no rule of law, which 
prescribes any period during which a custom, in 
order to be valid and enforceable, must have been 
observed. It is sufficient to show that the custom 
actually prevails, and is generally observed in the 
tribe to which the parties belong, and there is no 
necessity to go further and to attempt to prove 
the impossible, viz., that it has been observed in the 
tribe from a period to which the memory of man 
runneth not to the contrary. 

The law reports are full of instances in 
which customs which have been uniformly 
and consistently followed for a period of 20 
^ years or so have been held to be legal and 
binding. Nor does custom in India possess 
the element of invariability which attaches 
to it in England, so that it can be altered 
only by legislation. The Privy Council laid 
down as far back as 1863 in the well known 


9. (*17) 4 A I B 1917 P C 181 : 43 I C 306 : 45 Cal 
450 ; 4ST A 10 : 12 B L E 104 (P O), Abdul Hus. 
sein Khan t* .Mt. Bibi Bona Bern. 


10. (*24).ll AIR 1924 P 0 113 ; 80 I C 965: 51 1 A 
182 : 5 Lah 200 (P 0), Durga Devi v. Bhambhu 
'■'Hath. : 


, Ih 17 AIR 1930 P C $5 : 121 1 0 517: 57 I A 
, ' 23 : 5 Luck 70 (F 0), Roshan All Khan v. Asghar 
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case of 9 M I A 195^^ that customs may, as 
they are adopted voluntarily, be changed or 
lost by desuetude. For a very illuminating 
discussion on this subject, reference may be 
made to the judgment of Sir Raymond West 
in 4 Bom 545.^^ Referring to the statutory 
provisions w^hich enjoin the Courts in India 
to recognize the customs and usages of the 
people,^ the learned Judge pointed out that 
the sanction behind such customs and usages 
is the will of the community. It is by that will 
that a particular custom was adopted and it 
is by that will that it might be changed : 

If the usage is variable at the will of the com- 
munity, it must be enforced in its slowly changing 
phases or else the behest of the sovereign will even- J 
tually be defeated. As the mind of the community 
becomes enlightened, its legal convictions will 
change, and this will constitute a change in its com- 
mon law as that law must from time to time be re- 
cognized and recorded in the Courts. 

In the Punjab these principles have been 
recognized from the very beginning and 
there are innumerable reported eases in 
which they have been acted upon. As ob- 
served by Chatterji J. in iio p B 1906^® at 
p. 407 custom is in a “fluid state” in the 
Punjab and whenever it is established that 
a formerly existing custom has fallen into de- 
suetude and has been substituted by another 
the Courts have felt themselves bound to en- ^ 
force the latter to the exclusion of the former. 
But while a particular custom may change 
and give place to another it is necessary 
that this must be established by the clearest 
and most satisfactory evidence, as to what 
the prevailing custom is. And one of the most 
satisfactory pieces of evidence is proof of in- 
stances in which the alleged custom has been 
followed and these instances are of great 
value if they are supported by judicial de- 
cisions. Indeed, their Lordships of the Privy 
Council have recently held that when a cus- 
tom or usage is repeatedly brought to the 
notice of the Courts of a country the Court 
may hold that custom or usage to be intro- 
duced into the law without the necessity of 
proof in each individual case. See also AIB 
1936 F 0 147.^^ These previous decisions do 
not appear to have been brought to the 
notice of the learned Judges, who decided. 
18 Lah 59#- and with great respect we think 
that several of the propositions laid down 

147(1864) 9 MI A 195 : IW R 1 : 2 Bar TO Vl 
Sttther 501 (F 0), Abmham v, Abraham#^ \ , 
IS. , (*80) 4 ; Bom 545, Mathura Naikln * v* Bsu 
Naikin.' “ . 

F B 1906 : 31 F L B pM, : 59 'F WB 
‘1907 , (P ,'B)v Baya Ram v; Sohal'Bihgh;" *' 

I7*i{’36) 23 A I B 1936 

...Amissa^ v-^;'KVabah/ : -i,;' 




' '^9^2 Kaeam Dab v, Mohammad Bibi (FB) (Teh Chanel J.) Lahore 5 


^ in their judgment are too widely expressed, 
and the case requires re-consideration by a 
larger Bench. We accordingly refer this case 
to a Full Bench and direct that the papers 
be laid before the learned Chief Justice for 
constituting a Bench of five Judges for the 
purpose. 

Order of the Full Bench 

The Privy Council in i L R (I9ii) Bah 
154^^ has now decided several of the points 
raised in this appeal. The Full Bench deci- 
sion reported in i L R ( 1937 ) Bah 594 ^ has 
dealt with other aspects of this appeal also. 
The appeal is, therefore, remanded to the 
h Division Bench to be dealt with in the light 
of these two decisions. 

Final Judgment 

Tek Chand J. — The facts of this case 
are set out in detail in our order of I3th 
December 1940 and it is not necessary to re- 
peat them here. By that order, we had 
referred the case to a larger Bench for con- 
sideration of certain propositions which had 
been laid down by a Full Bench of this 
Court in 18 Bah 594,^ the parties to which, 
like those in the present case, were Bajwa 
Jats of Sialkot District. A Full Bench of 
five Judges was accordingly constituted to 
^ hear the reference. Before the hearing of 
the case by the Full Bench, however, their 
Lordships of the Privy Council had delivered 
their judgment in i B R (l94l) Bah ,164^® in 
which all the questions requiring decision 
by the Full Bench had been decided and 
authoritatively settled by that high tribunal. 
Their Lordships had fully reviewed 18 Bah 
594 ^ and not approved several propositions 
laid down in it. In view of this pronounce- 
ment by their Lordships, the Full Bench 
did not think it necessary to hear the case, 
and returned it to this Bench for disposal 
in the light of the decision in I B R (l94l) 
^ Bah 154.^^ At the hearing before us today 
Mr. Bashir Ahmad for the plaintiff-appellant 
stated that if the finding that the land in 
dispute was non-ancestral qua the plaintiff 
stood, he, had nothing to say on the merits, 
and that it must be taken as settled that 
among Bajwa Jats of Sialkot District daugh- 
ters succeed to the non-ancestral property 
of a sonless proprietor in preference to his 
collaterals. Pie conceded that in yievr of the 
decision of the Privy Council the onus on 
the daughters was' Vhry light and that it, 
must be held to hay^ heeti: m 

IS. {*41) 28 AIB 194i p¥si I D iU : I B B, 
(1941) Bah: 104 : 1 B B (1041j:^ar F D p (F ;C), 
'* .'Mi. Subhani v; Hawab, - - ^ ^ ^ r 


by the instances, which are set out in detail 
in the referring order. He also admitted ^ 
that the two decided cases in his favour, 
air 1936 Bah 403^'* and 18 Bah 594,^ have 
been adversely criticised by the Privy Conn- 
cil and are no longer of any value. 

The learned counsel, hov/over, asked us 
to allow the plaintiff to amend the plaint 
and for this purpose he presented an appli- 
cation under 8. 107 and 0. G, R. 17, Civil 
P. C., for permission to amend the plaint, 
so as to enable the plaintiff “to allege*' that 
the land in dispute was ancestral qua the 
plaintiffs and that according to the custom 
prevailing in the tribe collaterals of the 
tenth or remoter degrees were entitled to ^ 
succeed to ancestral property of a sonless 
proprietor in preference to his daughters. 
After hearing Mr. Bashir Ahmad at great 
length we are unable to accede to this 
prayer. As pointed out in the referring 
order, though it was not specifically stated 
in the plaint as to whether the land was 
ancestral or not, after the written statement 
had been filed the plaintiffs* pleader made a 
statement on I4th December 1936, that “the 
plaintiffs did not claim the land as ances- 
tral.” The defendants, who had raised the 
.plea of limitation stated, on the contrary, 
that the land was ancestral. Upon this, one ^ 
of the issues framed was “whether the land 
was ancestral” (issue 4). Both parties led 
evidence on this issue and the learned Sub- 
ordinate Judge recorded a finding that the 
land was ancestral. In the memorandum of 
appeal, presented in this Court by the plain- 
tiff*-appellants, it was urged that 
the finding of the lower Court that the land in suit 
was ancestral was erroneous, and that the evidence 
on the record clearly showed that it W'as non- 
ancestral. 

When the case came up for hearing before 
us, Mr. Bashir Ahmad himself argued, suc- 
cessfully, that the finding of the lower Court h 
was wrong. We dealt with this matter at 
length in our order of I3th December 1940, 
and after discussing the evidence produced 
by the parties came to the conclusion that 
the land had not been proved to be ances- 
tral and, therefore, the' plaintiffs* suit was 
not governed by the Punjab (Custom) Limi- ' 
tation Act of 1920 and that Art. I4i, Limita- 
tion Act applied, under which the suit was 
within time. It was on the basis of tBese 
findings, that the question of succession 
according to the custona prevaffing in this 
, tribe aro^e. will tteS ',]be’;;^een; ihat tJie ; 

• 93 ABB ^ , 
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plaintiffs’ case thronghout had been that the 
^ land was non- ancestral and it was found to 
be so by this Court. In these circumstances, 
if we were to allow the plaint to be amended 
at this stage, it will be introducing an en- 
tirely inconsistent case to what the plain- 
tiffs had alleged in the beginning and to 
which they had stuck and (successfully) 
right up to the reference to the Full Bench. 

It is hardly necessary to say that such a 
prayer cannot be granted under o. 6, E. 17, 
Civil P. C. Further, if the plaint were 
allowed to be amended it wdll necessitate a 
remand virtually resulting in a re-trial of 
the whole suit. A remand under O. 41, E. 25 
^ cannot be made as it is not a case in which 
the Court had omitted to frame or try a 
material issue arising on the pleadings. As 
has been stated above, an issue as to the 
ancestral character of the land had actually 
been framed, evidence led and a finding 
recorded. Nor does 0. 41, E. 27, Civil P, C., 
apply for no evidence which the plaintiffs 
offered to lead in the lower Court was 
erroneously excluded by that Court nor is it 
a case in which this Court after examining 
the record has found an inherent lacuna for 
supplying which additional evidence might 
^ be necessary. Mr. Bashir Ahmad referred to ^ 
^ the inherent powers of this Court under 
S. 151, Civil P. C., but obviously, those 
powers cannot be invoked in a ease of this 
kind. In these circumstances we are unable 
to grant the prayer for amendment of the 
plaint, or to remand the case for further 
inquiry as to the ancestral nature of the 
land. On the question of custom the finding 
of the lower Court on issue 5 cannot be 
sustained in view of the decision of the 
Privy Council and the large number of 
judicial and other instances on the record 
showing that the daughters have a pre- 
^ fexential right to succeed to non-ancestral 
property as against collaterals of the tenth 
degree. The appeal fails and is dismissed, 
but in the eireumstanees the parties are left 
to bear their own costs throughout. 

G.N./b.1cC. -dppea? dismissed, 
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Tek Chahd and Beckett JJ. 

" Kesar Qhmd and another 

^ V. ‘ . 
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Uttam Chand 1. 1. B. • 

(a) Deed — Construction — Surety bond — 
Moveable and immovable properties charged — e 
Details of moveables sufficient to identify them 
not given— Bond held created personal liability 
with charge upon specific immovable property. 

The guardian of the minor judgment-debtors 
against whom a mortgage decree had been passed ap- 
pealed to the High Court against the mortgage decree 
and applied for stay of the sale. On being called 
upon to furnish security the guardian executed the 
following surety bond : “I hereby stand as surety 
for minors, judgment-debtors, and agree that in the 
event of the appellate Court’s decision being against 
the judgment-debtors, my moveable and immovable 
properties detailed hereinafter shall be liable for 
making good the deficiency, if the sale-proceeds of 
the hypothecated property are not sufficient to meet 
the demand, i. e., the amount which may then be 
found due from judgment-debtors according to the f 
decision.” Though the immovable properties were 
specified no such description was given of the 
moveable property as would enable it to be satis- 
factorily identified, should execution become neces- 
sary. The moveable property comprised ornaments, 
clothesand animals, of which an approximate valua- 
tion was furnished, but of which no further details 
were given : . 

Held that the bond contained an undertaking 
of personal liability combined with a charge upon 
specific immovable property. The fact that the 
surety merely stated in the bond that the High 
Court had called upon him to file a security bond 
whereby he was to become liable to make good any 
deficiency, without further qualification clearly in- 
dicated that a personal liability was to be added 
over and above the charge upon specific immov- « 
able property : (»19) 6 A I E 1919 P C 55, Dieting, 

[P '9 a,c] 

Held further that even if it was to be supposed 
that the surety was intending to comply with the 
spirit of the High Court order, his bond would have 
included an undertaking of personal liability in 
view of the form of security bond in Appendix G, 
CivU P. C. [P 9c] 

(b) Hindu law— Alienation— Father — Mort- 
gage of joint family property — Suit by son 
alleging mortgage as void for want of coparce- 
ners* consent— Plaintiff cannot contend that no 
personal liability arose — Personal liability ac- 
cepted and enforced — Sale cannot be set aside 
merely because invalid mortgage was pleaded 
in first instance, 

Where the plaintifi’s (son’s) suit is based on the ^ 
contention that the supposed mortgage of the joint 
family property by his father was entirely void, as 
made without the consent of the coparceners and 
•without sufficient justification, he cannot contend 
at the same time that no personal liability arose, 
the original security being entirely worthless, When 
a personal liability has been accepted and enforce 
the sale of property cannot be set aside merely be- 
cause an invalid mortgage was put forward in the 
first instance. [P 9c, /] 

(c) Execution — Appeal against decthe — 
Security bond— Executing Court must carefully 
scrutinise form of security bond before accept- 
ing it — Personal liability if int^d'^ should be 
cleaHy mentioned — Security tohd charging 
immovable property shpUld; - not ib© .made in 

■ flivouir df ':Court, but: ln^l^yoU‘rol| actual person ' , 
' puchaS'PoUiii*sotticeiP'pi’<me'pf. ■ 
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Where in the ease of an appeal against the decree 
a sought to be executed, a security bond is executed 
the executing Court must carefully scrutinise the 
form of the security bond used before accepting it 
and where personal liability is intended it should be 
clearly specified so as to avoid further litigations 
arising from an ambiguity thereof. A legal mort- 
gage cannot be created in favour of the Court since 
the Court is not ordinarily a juristic person capable 
of acquiring an interest in the immovable property 
or of making a valid assignment. Consequently, the 
security bond creating a charge on immovabe pro- 
perty should not be executed in favour of the Court 
but either in favour of some actual person such as 
an officer of the Court or one of the parties : (*19) 
6 A I B 1919 P C 55, Foil. [P Qrj; 10a] 

M. C. Mahajan, Shamhii Lai Puri and M. L. 
Puri — for Appellants, 

5 J. N. Aggarwal and Narotam Singh; and 
Girdhari Lai — for Bespondents 2 and 3, 
respectively. 

Beckett J. — Nand Lai, defendant 2, 
obtained a preliminary mortgage decree 
against certain property belonging to the 
minor nephews of Uttam Chand, defendant i, 
who was acting as guardian in the suit. 
There was an appeal against this decree and 
an application for stay of sale, a final decree 
having been passed in the meantime. The 
application for stay of sale was resisted by 
counsel for the opposite party, who asked 
that his client might in any case be secured 
^ by a charge upon immovable property 
against loss if the sale was stayed. The fol- 
lowing order was thereupon passed by the 
Judge hearing the application on llth May 
1928: 

I think that this is a reasonable argument and 
having in view all the circumstances I order that 
the property be nol sold if the petitioners can fur- 
nish security in the form of a charge upon immov- 
able property to the satisfaction of the executing 
Court for paying to the decree-holder in the event 
of the failure of their appeal, the amount by which 
the price fetched by the mortgaged property when 
sold under the decree falls short of the amount 
then found due to the decree-holder under the pro- 
visions of the final decree. The amount for which 
the security is to be found under this order will be 
4 such as may appear to be proper to the executing 
Court. 

In consequence of this order Uttam Chand 
executed himself a security bond on Sist 
July 1928 in the following form : 

I as next friend of the minors have preferred an 
appeal to the High Court of Judicature at Lahore. 
The High Court has called upon me to file a secu- 
rity bond to the effect that if the decree money and 
the costs, etc,, are not recovered in full from the 
land, I will be liable to make good the deficiency. 
Hence, I hereby stand as surety for Hans Baj and 
others, minors, judgment-debtors and agree that in 
the event of 'the appellate Court’s decision being 
against the judgpaent-debtbrs, my moveable and 
immovable properties detailed hereinafter shall be 
liable for making good ,th^ if the sale- 

proceeds of the hypothecated prppeHy are not suB- 
iCient to meet the demand,: !. 4, the amount, which 


may then be found due from judgment-debtors ac- 
cording to the decision. I have therefore written e 
these few words in the form of a security bond so 
that the same may serve as an authority. 

The details of the property attached to 
the bond are as follows : 

Details of the moveable property. 

Ornaments Tvorth about ... Bs, 4000-0-0 

Silk clothes worth ... Hs. 400-0-0 

She-buffaloes worth ... ... Eb, 800-0-0 

Two cows worth ... ... Es, 200-0-0 

Details of the immovable property. 

Two houses situate at Pakpattan 

valued at Bs. 10,000-0-0 
One house situate at Pakpattan 

valued at Bs. 1200-0-0 
One-fourth of a shop, situate in 

Mandi Pakpattan, valued at Bs. 1500-0-0. 

The case was eventually compromised in ^ 
the High Court. A decree in the terms of the 
compromise was passed on 25th October 1932. 

A final decree was passed but interest was 
reduced and the judgment-debtors were 
given an extension of time, within which no 
interest was to be charged. It was further 
provided that the property should remain 
under attachment and that the security 
should continue. It is this provision which 
has given rise to the present litigation. The 
mortgaged property was eventually sold. 
The exact date is not given, but the sale 
took place sometime before 4th January 1934. 
The price fetched was only Bs. 4460-6-0, ^ 
whereas the amount allowed to the decree- 
holder under the final decree was Eupees 
12,561-3-5. The executing Court then proceed- 
ed to sell various properties belonging to 
Uttam Chand as follows : (i) On 14th Hov- 
ember 1934 a piece of land was sold to the 
decree-holder for Bs. 3872. (2) On 24th Decem- 
ber 1934 a house was sold to Gehla Earn, 
defendant 3, for ES. 1200. (3) On 22nd January 

1935 a residential site was sold to the decree- 
holder for Bs. 988. (4) On 22nd November 

1936 a piece of land was sold to the decree- 

holder for Es, 25, , 

n 

Of the above properties, the second was 
covered by the security bond. The other 
three properties had not been so covered* 
The present suit was brought on llth June 
1938 by the sons of Uttam Chand. They al- 
leged that they constituted a joint Hindu 
family with their father and that the pro- 
perties in question were aneeskaL The legal 
pleas fall under two heads. So far as the 
second of the properties sold is concerned, 
they claim that Uttam Ohand had no power 
to create a charge on this propesr^ inas- 
much as there was no antecedent dehi Ab 
regards the other pr^|^rMe|, they say that 
they could not ^ sold in oiecution, since thbir 



8 Lahore Kesar Chard v. Uttam Chard (Beclett Jj A. L R. 


father had not undertaken any such per- 
^ sonal responsibility as could constitute a 
debt which they were under any obligation 
to discharge. They accordingly ask for a 
declaration that the sales in question have 
no. legal effect and they further claim a 
decree for possession. The suit has been 
brought against the Ol’iginal auction pur- 
chasers together with subsequent transferees. 
The status of Uttam Chand’s sons as con- 
stituting a joint Hindu family is not now in 
question nor is it denied that the property 
is ancestral, except as regards the house 
bought by Gehla Earn. The main defence 
is that Uttam Chand had laid himself open 
to a personal liability on a true construction 
of the bond, confirmed by the nature of the 
subsequent proceedings. Should this defence 
fail, it is contended on behalf of the defen- 
dants that the general rule, which only 
permits joint family property to be charged 
in respect of an antecedent debt, does not 
apply to property charged under a security 
bond; and as to the property not covered by 
the bond, it is contended that this property 
could also be sold in execution, inasmuch as 
Uttam Ohand had mortgaged the property 
included in the bond by means of a series of 
c registered deeds and had thus impaired the 
value of the property offered as security. 

The trial Court held that on a true con- 
struction of the security bond, it could be 
taken as an instrument of charge only and 
not as creating any personal liability. On 
other points, however, the findings were 
against the plaintiffs. It was held that Uttam 
Chand had laid himself open to personal 
liability by his dealings with the property 
originally secured for the benefit of Nand 
Lai, in which connexion it was considered 
significant that he had never taken any 
objection to the effect that he was not per- 
sonally liable. With regard to the charged 
property, it was held that this was an ex- 
ception to the rule under which such a 
charge could only be imposed for family 
necessity or enforced against the sons in 
respect of an antecedent debt. With regard 
to property not so charged it was held that 
this could, be made, available for sale in 
view of the principle expressed in s. 68 (i) 
(e), T, P. Act. Th^ suit bf the plaintiffs 
was accordingly dismissed, the parties being 
le|t jio bear their own costs. The plaintiffs 
, appealed lo this ppuri '' 

;v 4 ,TSHe' first question to,he’deci3Sed iA^whe- 
'i|ej^^t^ttam, OhsiUd, Was ■ under' „^hy pbrso^ 
if fouiid:"tl^ainst 

"in 'the '-ioini iamffy 



property could be sold in discharge of their 
obligation to meet their father’s debts. This ^ 
is the main issue and it is one which 
depends almost entirely on the true construc- 
tion to be placed upon the security bond. 

At first sight there appears to be a consider- 
able resemblance between the bond fur- 
nished by Uttam Chand and a somewhat 
similar bond which came before the Privy 
Council in 42 ALL 158.^ The same question 
then arose whether the sureties should be 
treated as having undertaken any personal 
liability or as having only charged their 
estate. On this point, their Lordships of the 
Privy Council observed that it seemed pro- 
bable that the estates charged had been so ^ 
ample that it bad hardly been worth while 
for the sureties to raise any objection with 
regard to their personal liability before; but 
since the point had been raised before them 
and had to be decided, their opinion was 
that the true construction of the document 
made it an instrument of charge only and 
not a bond imposing any personal liability. 
On behalf of the plaintiffs, it is urged that 
this lays down a general rule of construction 
which should be applied to the bond now 
in question. It is further urged that the 
bond must be taken as intended to conform 
with the High Court order which required ^ 
only that the petitioners should furnish 
security in the form of a charge upon im- 
movable property. 

There is, however, one marked difference 
between the security bond- in the j)resent 
case and that considered in 42 ALL 153.^ In 
the present instance, the schedule to the 
bond covers not only immovable property 
but also moveable property of which no 
such de*scription is given as would enable it 
to be satisfactorily identified, should execu- 
tion become necessary; this moveable pro- 
perty comprises ornaments, clothes and 
animals, of which an approximate valuation 
is furnished, but of which no further details 
are given. It is impossible to reconcile this 
with a mere attempt to comply with an 
order understood as being confined to a 
charge on immovable property alone; and 
the most reasonable interpretation of this 
order appears to be that it was mad,e‘;t 0 ;, 
afford some indication of the petitioner’^ 
ability to meet any further liabilities 
might arise, should the charges pphi , W?ci- 
fic immovable property fail. It 
distinguish this from an undie^iafeing of per- 

;;;46 J A:SP8;;'22 ' Q C Singh 
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sonal liability combined with a charge upon 
specific immovable property and no other 
satisfactory explanation has been put for- 
ward. On the face of it, therefore, the bond 
is compatible with an intention to undertake 
personal liability. 

With regard to the argument that the 
bond mi^st be read in the light of the High 
Court order under which it was made, this 
argument is not of such great weight in 
favour of the plaintiffs as might at first 
sight appear. An order with regard to the 
giving of security is generally expressed in a 
summary form and has reference to the 
^ usual procedure and the prescribed forms in 
^ which security bonds are to be taken. At 
the time when the security bond in the case 
above-mentioned was given, no forms had 
been prescribed, though the deficiency had 
been made good before the Privy Council 
decision was given and their Lordships ex- 
pressed a hope that this would put an end 
to similar difficulties in future. The forms 
will now be found in x\ppx. G, Civil P. C., 
and the appropriate form in a case of this 
kind clearly provides for a personal liability 
should the charge fail. The order for the 
furnishing of security in the form of a 
^ charge on immovable property must be 
taken as having been made with reference 
to the use of some such form. Thus, if it is 
to he supposed that Uttam Chand was in- 
tending to comply with the spirit of the 
High Court order, his bond would have in- 
cluded an undertaking of personal liability. 
It is to be noted that in the recital it is 
merely stated that the High Court had 
called upon him to file a security bond 
whereby he was to become liable to make 
good any deficiency, without further quali- 
fication. This would only be so if a personal 
liability was to be added over and above the 
^ charge upon specific immovable property. 
The view that this was the intention is con- 
firmed by the subsequent proceedings in 
execution. Although the trial Court in the 
present case has held that the executing 
Court would, in any case, have been entitled 
to act as it did, by virtue of the provisions 
of S, 68, T. P. ’Act, a proposition which is 
possibly open to question, there does not 
seem to be any doubt that the executing 
Court acted on the' assumption that Uttam 
Chand had undertaken a personal liability 
and this assumption does not appear to have 
been challenged at any .§t?>ge of the proceed- 
ings. On the contrary I some of the pleadings 
presented on his behall dmriig;the eourse,ol 
exedntibn seein to contain a oMriadpxission. 


that he had made himself personally liable. 

In these circumstances, we are of opinion ^ 
that, on a true construction o[ the security 
bond, Uttam Chand had undertaken personal 
liability and that it is not possible at this 
stage to reopen the execution proceedings by 
holding that no such liability could be en- 
forced. It might perhaps be argued that the 
executing Court should not have proceeded 
against the other property until the property 
specifically charged had been sold for what it 
was w^orth ; but when the present suit is based 
on the contention that the supposed mortgage 
of the Joint family property was entirely void , 
as made without the consent of the copar- 
ceners and without sufficient justification, it 
is difficult to see how they can contend at the 
same time that no personal liability arose, 
the original security being entirely worthless. 
When a personal liability has been accepted 
and enforced in this way, the sale of pro- 
perty cannot be set aside merely because an 
invalid mortgage was put forward in the 
first instance. 

This is sufficient to conclude the case so 
far as the parties are concerned, but some 
further remarks are necessary. As already 
mentioned, their Lordships of the Privy 
Council expressed a hope that the introduc- 
tion of proper forms would put an end to ^ 
difficulties of the kind which have arisen in 
the present case; but some of the cases which 
have been cited before us afford an indica- 
tion that this hope has not been fulfilled. 
In the present instance, the failure of the 
executing Court to devofce sufficient atten- 
tion to the form of the security bond has 
led to lengthy and expensive litigation wiiieh 
should have been unnecessary if sufficient 
care had been given to a scrutiny of the 
form used. Careful scrutiny prior to the ac- 
ceptance of security bonds is all the more 
necessary when they relate to charges upon 
specific immovable property, since it would 
be difficult for any Court to make absolutely 
certain that the person offering the security 
has an unfettered power of disposal over the 
property; and a clear provision for personal 
liability is required to balance the risk that 
he may turn out to have no such power o! 
disposal. If the mere provision of appro- 
priate forms is not sufficient to attract tbe 
attention of subordinate Courts to the need 
for a clear provision to this afeot,’ aifd it 
appears not to be sufficient, then some other 
^ steps .shohld be; taken ntten- 

fiop' to;the proper projodjim^ V. ■ v; . ' ; / 

; ,;;!Eh6re ' is. one'Other. 7# .pointed :-out 
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42 ALL iss’- a legal mortgage cannot be crea- 
® ted in favour of the Court since the Court 
is not ordinarily a juristic person capable 
of acquiring an interest in the immovable 
property or of making a valid assignment. 
In spite of these observations the subordinate 
Courts continue to accept mortgages which 
purport to be made in their favour and this 
leads to further difficulties of procedure. The 
correct course, as indicated in the case men- 
tioned, is to have a charge created either in 
favour of some actual person such as an 
officer of the Court or one of the parties. 
The forms now prescribed do not indicate 
in whose favour the charge is to be created, 

^ presumably because it was considered desir- 
able to allow for differences of local practice 
which existed previously. In order to avoid 
further difficulties on this point, it also seems 
desirable that the Courts should be given 
some indication as to the iperson in whose 
favour the charge should be created. So far 
as the present case is concerned, I would 
dismiss the appeal and confirm the decree 
of the trial Court dismissing the suit, but, in 
view of the fact, that the dispute between 
the parties is largely due to the negligence 
of the executing Court in respect of the 
matters just mentioned I would leave the 
^ parties to bear their own costs throughout. 
The cross-objections would consequently be 
dismissed. 

Tek Chand J. — I agree. 

G.N./r.K. Appeal dismissed. 
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Young C. J. and Sale J. 

Kailash Picture Palace Ltd., in volun- 
tary liquidation — Appellant 

V. 

Kidar Nath and another. Proprietors of 
^ firm, Kidar Nath d Sons — 

Bespondents. 

Letters Patent Appeal No. 171 of 1940, Decided 
on 1st July 194i» against judgment of Monroe J., 
in C. 0. No. 7B of 1940, D/- 8th July 1940. 

Company---. Costs— Company in liquidation — 
Action by of against — Successful litigant is 
entitled to his costs in full in priority overother 
ordinary creditors — Other creditors in same 
position— Both will rank pari passu — Liquids- 
tor can show that imihediate payment is not 
-'possible, ■■ 

, Vi: ‘4 ^uecessM litigant, agaimt Hqui- 

; i$ entitled to be pai^ his costs in, lull in 

over other -ordinary .creditors 'where' 

; ate, -other oreditd^ ih the''ktpe ^pbsitioji’ias 


Kidar Nath (Young C. J.) 

debts : (1884) 27 Ch D 33 ; (1869) L R 8 Eq 94 
and (1895) 1 Ch D 758, Bel. on. [P 11c] e 

It is, however, open to the liqu|dator to show that 
the condition of the assets of the company was such 
that immediate payment cannot be made : (1895) 1 
Oh D 758 and (’28) 15 A I R 1928 Bom 252, Bel. 
on. [P 116] 

Y. N. Sethi — for Appellant. 

Tek Chand — for Respondents. 

Young C. J. — This is a Letters Patent 
Appeal against the decision of the learn- 
ed company Judge sitting in Chambers. 
When the learned Judge passed his order 
of 8th July 1940 the company was in volun- 
tary liquidation. Subsequent to this order, 
however, on a petition by the respondent 
creditor in this ease, the learned Company f 
Judge has ordered that the liquidation should 
be under the supervision of the Court. The 
material fact is that the respondent was 
successful in litigation against the company 
in liquidation. The respondent was the plain- 
tiff and he commenced the action before 
liquidation. The action was proceeded with 
after liquidation and an order giving the 
respondent costs was thus made after liqui- 
dation. The question argued in the Court 
below was whether under these circumstances 
the decree-holder, i. e., the respondent here, 
should have his costs paid in full in priority 
to the claims of the other creditors in the ^ 
liquidation. The learned Judge held, relying 
on certain English authorities, that the costs 
of the successful litigant are payable imme- 
diately and in full. Against this decision, the 
liquidator has appealed to this Court. The 
leading case is (1S84) 27 Ch D 33.^ Pearson J., 
says at page 38 : 

Now I consider that to be a positive decision of 
the Lord Chancellor, that when the company is 
ordered to pay the costs, those costs are not to be 
paid pari passu with the other creditors, but are to 
be paid forthwith, and that the successful litigant 
is to be put in the same position as if he had got 
judgment at law and had been allovred to issue exe- 
cution. h 

The learned Judge then proceeds to quote 
James L, J,, in (1869) L R 8 Eq 94^ at p. 97. 
The learned Lord Justice has observed as 
follows : 

Upon general principles, unless the Court is 
bound by some express enactment or order to the 
contrary, it appears to pae that a company in 
winding up ought to be dealt with as a matter of 
course like any other litigant and if an action be 
brought or resisted for the benefit of the estate, and 
that action be brought fruitlessly or defended fruit- 
lessly, then the estate, that is to say, the other ere- 

1. (1884) 27 <Jh p 33 : pS L J Oh 702 : 50L T 518: 

33 W;B 9, 3h re Dominion qf Canada plumb^o 

Obmpany . ' ■. \,\ ,, . 

2. a8e9> Eq'84 - ’ 

; ■ 3.47 # .R jS9s4, , ‘ 
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ditors, ought, like everbocly else, to be fixed with 
the costs to which they have improperly and un- 
necessarily put their opponent. 

The liquidator represents the estate and 
therefore the creditors, and where the liqiii- 
dator acting for the estate and the creditors 
brings a fruitless action, or resists an action 
fruitle.ssly, it is only right that the success- 
ful litigant should have priority for his 
costs over the creditors whom the liquida- 
tor represents. This authority has been fol- 
lowed by Vaughan Williams J., in (1895) i 
Ch D 768.® The learned Judge, however, 
points out that although there is priority as 
against the general body of creditors it is 
^ possible that other persons may have either 
priority over the successful litigant in a 
particular case or may be entitled to rank 
*Qari 'gaBSU with the successful litigant. It is 
liossible also that the liquidator might be 
able to show that the condition of the assets 
of the company was such that immediate 
payment could not be made. In A i B 1928 
Bom 252^ at page 259 the then learned Chief 
Justice of the Bombay High Court points 
out, following the decision of Vaughan Wil- 
liams J., in (1895) 1 ch D 768,® the conditions 
in which the liquidator may escape immediate 
payment. The general position appears there- 
^ fore to be clear : A successful litigant against 
a company in liquidation is entitled to be 
paid his costs in full in priority over other 
ordinary creditors except where there are 
other creditors in the same position as him- 
self when they and he will rank pari •pchZBu 
as regards the fund available for the dis- 
charge of their debts. 

The learned counsel for the liquidator 
here has asked for time to pay the costs in 
this case. Counsel for the respondent has 
agreed to give time. The question of what 
time will be allowed, will be a matter for 
the Company Judge, now that the liquida- 
^ tion is under the supervision of the Court. 
The respondent will have his costs of this 
appeal. 

G.H./b.K. Appeal dismissed. 

3. (1895) 1 Oh D 768 ; 72 li T 241 : 43 W~B™476^ 
In re London Metallurgical Company. 

4. (*28) 16 A I B 1928 Bom 252 : 110 I 0 33 i 62 
Bom 477 : 30 Bom h B 649, Maneklai Mansukh- 
bbai V. Suryapur Mills Co., Ltd. 
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Sale J. 

Municipal Oommitteei Jalalpur Jattan 
— Defendant — Appellant 

V. 

Suraj Parlcash — Plaintiff — 

Bespondent. 

Second Appeal No, 1576 of 1940, Decided on 13th 
May 1941, from decree of Senior Sub Judge, Guj rat, 
D/- 2nd August 1940. 

(a) Punjab Municipal Act (3 of 1911), S. 61 

— Octroi leviable on goods imported within 
municipal area — Transmission of parcels from 
factory outside municipal limits to post office 
within municipal limits amounts to “impor- f 
tation.^’ 

Where the octroi is leviable by the municipality 
on all goods imported within the municipal area, 
the transmission of parcels from a factory situate 
outside the municipal limits to the post office with- 
in the municipal limits for despatch to various 
destinations amounts to ‘imporation* and therefore 
an octroi duty is leviable ; 22 Bom 843, Jtel. on; 
(*36) 23 AIB 1936 All 83, Distmg. [P ISe] 

(b) Punjab Municipal Act (3 of 1911), S. 86 — 
Court concluding that it had jurisdiction as 
Municipal Committee’s act in imposing tax 
was ultra vires — Plaintiff is not entitled to in- 
junction as matter of course — There must be 
finding that Imposition of tax was in fact ultra 
vires. 

Where the civil Court comes to the conclusion ^ 
that it has jurisdiction to entertain the suit on the 
ground that the Municipal Committee’s act in im- 
posing the tax was illegal, arbitrary and ultra vires, 
the plaintiff is not entitled to the injunction as a 
matter of course, in the absence of a finding that 
the imposition of the tax by the committee was in 
fact illegal, arbitrary and ultra vires. [P 12e,/] 

(c) Punjab Municipal Act (3 of 1911), S. 61 — 
Plaintiff escaping levy of octroi lor some years 

— Later, in consequence of dispute with muni- 
cipal committee executive officer of committee 
agreeing to accept plaintiff’s goods in transit 
through municipal limits on payment of 2 annas 
per trip— Arrangement held provisional — Sub- 
sequent demand for full octroi duty held not 
illegal or ultra vires — No question of estoppel 
held could arise against committee. 

The plaintiff had escaped the levy of octroi by 
devious methods daring sbme years past and later 
as a result of a dispute with the municipal com- 
mittee, came to terms with the executive officer of 
the committee or some other subordinate, who 
without apparent authority, agreed to accept the 
goods of the plaintiff in transit through the muni- 
cipal limits on payment of 2 annas only per trip 
(irrespective of the number of the parcels despatch- 
ed), It was therefore contended that the committee 
was acting ultra vires in demanding full octroi 
duty subsequently and was estopped from doing so : 

Meld tha;t even if the arrangement with the exe- 
cutive officer of the municipality h^. any sanction 
it was merely a , provisional arrah^meht to enable 
the committee to recoy^ Jsoicno mon^ pending 
deeisloh'Of 'the Local Govomhceht' to whom the dis- ' 

' pute'was r^feiJred and, since li wasdn ophsequen^e 
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of an order from the Local Government as a result 
a of which octroi duty was leviable in the ordinary 
way, that the committee had proceeded to make a 
demand for full octroi duty on the plainti^, there 
was nothing illegal, arbitrary or ultra vires in the 
action of the committee. [P 13a] 

Held further that in the circumstances no ques- 
tion of estoppel arose against the municipal com- 
mittee. [P i37i] 

(d) Punjab Municipal Act (3 of 1911), S. 86 — 
Levy of tax by municipality not in excess or 
in contravention of statutory pow-ers — Suit for 
injunction does not lie. 

Where the demand made by the municipal com- 
mittee for the levy of tax is not in excess or in 
contravention of the powers conferred on it by 
statute and the committee has clearly been acting 
'u within its statutory powers, a suit for an injunction 
is not maintainable : (’40) 27 A I B 1940 Lah 377 
(F B), ReL 071. [P 14b, c] 

(e) Punjab Municipal Act (3 of 1911), S. 84 — 
Method of assessment wrong — Aggrieved party 
must resort to statutory remedy. 

The act of a municipal committee in adopting a 
wrong method of assessment merely amounts to an 
erroneous exercise of jurisdiction and the aggrieved 
party must seek his remedy from the forum pro- 
vided in the statute. The civil Court has no juris- 
diction. [P 14d] 

GJmlam 'Moliy-ud-Bm — for Appellant. 

Shamair Oha7id — for Eespondent. 

Judgment. — The plaintiff in this case is 
c the managing director of a concern known 
as Tan Sen House, Jalaipur Jattan. At the 
material time this concern had a factory 
situated outside the territorial jurisdiction 
of the Municipal Committee of Jalaipur Jat- 
tan. It is common ground that there is in 
force in Jalaipur Jattan an octroi which is 
a tax leviable on any goods imported into 
the municipality. It appears that the plain- 
tiff used to take parcels from his factory to 
the post office at Jalaipur Jattan for des- 
patch by post and this suit arises out of a • 
demand made by the Municipal Committee 
of Jalaipur Jattan for octroi in respect of 
d such parcels. It seems that the committee 
made a demand upon the plaintiff" for the 
payment of octroi amounting to Es. 775 for 
a certain period during the year 1936-37 and 
had taken steps to enforce its demand by 
action under S. 81, Municipal Act. There- 
upon the plaintiff instituted, this suit for a 
permanent injunction to restrain the defen- 
, dant from levying ’the taXi The trial Court 
, framed tKe foHpwitig issues : 

, (1) ^Whether this Court has jurisdiotiqu, to hear 
i^feseht suit ? |2) .Whether Jthe demand of the 
with regard ^ to 'the 'octori, tax' is; ultra 
■' , Illegal and arbltriry 2 fty^'Wheiher the, de- 
harred from demanajpg the tax ,’by 'yir- 
'' acta-? '(4)'^Whelher:'the' ’plaintiff la' 



The learned Subordinate Judge consider- 
ed the first three issues inter-connected and ^ 
having held that the demand of the defen- 
dant committee in respect of the tax was 
ultra vires, illegal and arbitrary, proceeded 
to find that the plaintiff was not liable to 
pay octroi and decreed his suit for an in- 
junction. The learned Senior Subordinate 
Judge in a brief judgment, which is not 
easy to follow, dismissed the committee’s 
appeal and maintained the trial Court’s de- 
cision. It would seem that having come to 
the conclusion that a civil Court had juris- 
diction to entertain the suit on the ground 
that the committee’s act in imposing the 
tax was illegal, arbitrary and ultra vires, he / 
considered that it would follow as a matter 
of course that the plaintiff' is entitled to the 
injunction. It is not clear, however, on 
what grounds the learned Senior Subordi- 
nate Judge has found that the imposition of 
the tax by the committee was in fact illegal, 
arbitrary and ultra vires. The Senior Sub- 
ordinate Judge appears to have overlooked 
the fact, which has throughout been com- 
mon ground and is admitted before me, 
that there is in force in Jalaipur Jattan an 
octroi leviable on all goods imported within 
the municipal area. It is further common 
ground that the plaintiff in this case during 9 
the material period sent parcels from his 
factory outside the municipal limits into the 
post office at Jalaipur Jattan, which is with- 
in municipal limits, for transmission to des- 
tinations in different parts of the Punjab. 
The short question for consideration is whe- 
ther the transmission of parcels from the 
factory to the post office within municipal 
limits, amounts to “importation.” This is 
not the point of view from which the learn- . 
ed Senior Subordinate Judge has viewed the 
case. He seems to have thought that because 
from about 1932 to 1936 the plaintiff escaped 
the levy of octroi by devious methods, and ^ 
later as a result of a dispute with the com- 
mittee, came to terms with the executive 
officer of the committee or some other sub- 
ordinate, wffio without apparent authority, 
agreed to accept the goods of the plaintiff 
in transit through the municipal limits, fo.r 
despatch from the local post office, on pay- 
ment of annas two only per trip (irrespec- 
tive of the number of the parcels despatched) , 
therefore, the, committee for some reason 
was acting ultra vires in demanding full ; 
octroi diity. The learned Senior Subordinate 
Judge has overlooked the fact that even as- 
suming for the sake of argunient— which is 
very doubtful-^^that this irr^hgemdnt mth 



1942 Jalalpur Jattan MaNiciPALiTY Y. S.URAJ Parkash (Bale JJ Lahore IB 


the executive officer of the municipality had 
any sanction it was merely a provisional 
arrangement to enable the committee to re- 
cover some money pending the decision of 
the Local Government to whom the dispute 
w^as referred and it w^as as a result of an 
order from the Local Government that 
octroi duty was leviable in the ordinary way 
that the committee proceeded to make a 
demand on the plaintiff. 

In these circumstances it is difficult to 
see what there is illegal, arbitrary or ultra 
vires in the action of the committee. The 
learned Subordinate Judge, who tried the 
^ case, came to the conclusion that an arrange- 
ment whereby parcels were sent to the Jalal- 
pur Jattan post office for despatch to other 
places, was not “importation*' within the 
meaning of the word applicable to the levy 
of octroi. He referred to a decision of a 
Single Judge of the Allahabad High Court 
sitting in Criminal Bench, AIR 1936 ALIi 
83,^ who held that the action of an accused 
person in causing carts to pass through the 
limits of the municipality without resting 
there, did not amount to importing goods 
into the municipality. The ratio decidendi 
of this ruling was that the words “bring** 

^ and “import** as used in the notification 
applicable to that particular case, contained 
an element of “pause** and “repose.** In- 
cidentally this authority concerns a case of 
terminal tax and not octroi duty. It is diffi- 
cult to see how this ruling helps the plain- 
tiff’s case. Here the plaintiff was bringing 
parcels of sweets into the post office at Jalal- 
pur Jattan and leaving them at the post 
office for despatch. Certainly, there was an 
element of pause and repose in this proce- 
dure assuming that vre have to look for such 
an element which I venture to doubt. On 
the other hand, it has been held by a Divi- 
^ sion Bench of the Bombay High Court in 
22 Bom 843,^ in a case relating to the levy of 
octroi duty, that goods passing through a 
certain municipal district in the course of 
transit to Bombay are “imported** within the 
ordinary acceptation of the word. The 
learned Judges pointed out that since the 
goods passed within the limits of the muni- 
cipality, they were imported, that is, brought 
within those limits from a place without its 
boundaries ahd that- the only remedy of the 
applicant, if he expiorted them, was to claim 
a refund. I agree with this decision. It seems 
to me perfectly clear th at in taking parcels 

1U C36)^S AIE 1936 All 1 0 

■ ' Ox L' J 300, 'Nek MohaUam# v;.; '• 

^ 22 Bom' 840,' In 


from bis factory which is outsiclo municipal 
limits, into the Jalalpur Jattan post office, 
which is within the municipal limits of Jalal- 
pur Jattan, the plaintiff was in fact import, 
ing the articles and was therefore liable to 
the octroi duty which admittedly the muni- 
cipality had authority to impose. 

It was urged before me both hy Mr. 
ShainairCband,and by the resi3ondent him- 
self at length in amplification of his counsel’s 
arguments, that the committee was estopped 
from demanding this tax. The basis of this 
argument is that for a number of years be- 
fore 1936 the plaintiff in order to avoid 
liability for octroi, used to take bis goods 
for despatch to the post office at Gujrat 
(wffiich happens to be outside municipal 
limits) instead of the post office at Jalalpur 
Jattan. This arrangement, however, proved 
inconvenient as the post office at Gujrat was 
some 15 miles away. Plaintiff-respondent 
therefore came to some arrangement with a 
subordinate of the municipal committee by 
which instead of paying octroi duty, he paid 
a fee of annas two per journey irrespective 
of the number of parcels taken. The plaintiff 
calls this arrangement “the transit parcel 
system’* whatever this expression may mean. 

It is urged that because the eommittee~-.so 
plaintiff says — recognized this arrangement, 
the plaintiff abstained from continuing to 
despatch his goods from Gujrat post office 
and brought them to Jalalpur Jattan and 
the committee is therefore estopped from 
levying the tax. There is nothing on the 
record to show what “the transit parcel 
system” is, nor was any issue framed as to 
its applicability to the facts of the present 
case. So far as I can judge, the arrangement 
appears to have been unauthorised. There is. 
no evidence that it was ever sanctioned by 
the municipal committee and it appears to 
have been disapproved by the auditors and 
by Government. On the other hand, the 
plaintiff discontinued the use of the Gujrat 
post office to suit his own convenience; as 
already mentioned, the arrangement, such 
as it was, was. provisional pending a refer- 
ence to Government. In the circumstances it 
is difficult to see how the principle of estop- , 
pel applies nor can counsel for the respon- 
dent cite any authority to show that in such 
circumstances the committee is barred ftoih 
demanding octroi. I reject this contention. 
The circumstances under which a niyff suit , 
is .maintainable for an injunction a^inst w ■ 
municipal: committee to phalWhgA taxation 
oir , as^ssment, v has,,' beeSii^nlly ‘ authorlta- 
tivdy:deoifled;:by','a:®ulk^ 


h 
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in 21 Lah 707.^ On p. 742 of this ruling, Tek 
^ Chand J. observed as follows : 

A municipal committee is a creature of the 
statute. It is brought into esistence by, or under 
the authority of, an espi^ess legislative enactment 
to have control over municipal affairs within defined 
local limits and can exercise such powers of legis- 
lation, taxation and regulations as are entrusted to 
it by the Legislature. If, in the exercise of these 
powers the committee makes a mistake, it will 
merely be a case of erroneous exercise of jurisdic- 
tion, and the aggrieved party must seek his remedy 
in the manner, and from the forum, provided in 
the statute. If however its action is in excess of, or 
in contravention of, the powers conferred on it by 
the statute, the subject has his ordinary remedy to 
seek relief in the civil Courts, unless their cog- 
nisance is either expressly or impliedly barred 
b (S. 9, Civil P. C.). This rule has been applied in 
numerous cases relating to imposition or assess- 
ment of taxes by municipal committees. When a 
suit is brought to challenge such taxation or assess- 
ment, the civil Court has first to decide whether 
the committee has acted within, or in exercise of, 
its statutory powers. If it finds that the com- 
mittee acted within its powers, the suit must be 
dismissed forthwith. If however the taxation or 
assessment is ultra vires, the Court must adjudi- 
cate on the merits and grant relief accordingly. 

It is apparent in the present case that the 
demand made by the municipal committee 
for the levy of octroi, was not in excess or 
in contravention of the powers conferred on 
^ it by statute. The committee has clearly 
^ been acting within its statutory powers. 
Accordingly this suit for an injunction is 
not maintainable and should have been dis- 
missed. One of the arguments addressed to 
me by Mr. Shaniair Chand and his client 
was that the method of assessment by which 
the committee has reached the figure of 
Es, 775 as the amount due from the plaintiff 
as octroi is wrong because octroi should, it is 
contended, be levied on the value, whereas 
the committee is said to have levied it on 
the weight of the parcels. This, in my view, 
is not a matter into which a civil Court has 
^ in the circumstances of this case power to 
enquire. If the committee has made a mis- 
take (and I express no opinion on this point) 
it would be, as pointed out by Tek Chand J., 
‘‘merely a case of erroneous exercise of juris- 
diction and the aggrieved party must seek 
his remedy from the forum provided in the 
statute.’* This remedy is provided in s. 84, 
Municipal Act, which provides for an appeal 
against the assessment or leVy of any tax or 
; against the ^refusal to refund any tax. T'or 

coming' to 

';aeoi^ Ih.vth^: case,.. vi 2 ., 

. 'td..the,sum, of 


Es. 775-1-3 on account of octroi tax, which 
in my view, does not arise in this suit. With ^ 
these observations I accept the appeal, 
set aside the decision of the Court below, 
and dismiss the plaintiff's suit with costs 
throughout. 

G.N./e.k. Appeal accepted, 
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Tek Chakd and Blackee JJ. 

Baju — Decree-holder — Appellant 

V. 

Mangla — Judgment-debtor — S 

Bespondent, 

Exn. First Appeal No. 200 of 1940, Decided on 
9th June 1941, from order of Sub-Judge, 1st Class, 
Hissar at Sirsa, D/- 8th May 1940. 

Punjab Alienation of Land Act (13 of 1900, 
as amended by Act 10 of 1938), Ss. 16, 4(1) and 
4 Proviso — Mortgage decree passed — Mort- 
gagor subsequently declared agriculturist under 
S. 4 (1)— Decree can be executed — Scope of 
S. 4 Proviso. 

A mortgage decree can be executed against the 
mortgagor even if after the passing of the decree he 
is declared to be an agriculturist under S. (4) (1) 
because at the time of his becoming a notified agri- 
culturist he could not be said to be the absolute 
owner of the land within the meaning of S. 16, his ^ 
estate in it being limited by the charge which had 
already been lawfully created, and the mere fact 
that his own personal status was subsequently 
altered cannot attract the provisions of S. 16 to 
that land, and also because such a mortgage decree 
is expressly saved by the proviso to S. 4 which 
saves decrees passed before the notification under 
S. 4 (1). The proviso to S. 4 cannot be construed as 
a proviso only to S, 4 (1) and (2) and as saving only 
those decrees which declared a person to be an 
agriculturist or a non-agriculturist : (’40) 27 A I B 
1940 Lah 370 (FB), Bel on, [P ; P 16a3 

J, N, Aggarwal and Bhagirath JDas — 

for Appellant. 

Achhru Bam and N, C, Bandit — 

for Eespondent. 

Blacker J. — On soth July 1929 the res- ^ 
poudeut Mangla executed a mortgage of 
land in village Ratta Khera in the Sirsa 
Tehsil of the Hissar District in favour of 
Baju, the appellant, in consideration of a 
sum of Bs. 9000, which was to bear interest 
at 12 per cent. He was then describing him- 
self , as a Suthar Kulehra. On 9th April 1986. 
Baju sued to recoter the money due by the 
sale of the mortgaged land. Mangla raised 
the plea that he was a Bhatti Bajput .and 
therefore an agriculturist. This plea, how- 
ever, failed and on 14th April49Si7^’the Court 
passed, a preliminary decree, ' ag;ainst Mm 
which ^as confirmed B3|h: Chart 'oh ' ' 

'i^th pethber ' 1988* ,, Qmifith 'a ( 
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notification was issued by the Government 
^ under S. 4, Punjab Alienation of Land Act, 
declaring Bagri Suthars to be a notified 
agricultural tribe in the Hissar District. On 
15th March 1939, the final decree ordering 
the sale of the land was passed by the trial 
Court and the decree-holder then sued for 
execution of this decree by sale of the land. 
On notice being issued to the judgment, 
debtor on 5th June 1939, he objected to the 
sale on the ground that he was a bagri 
suthar and, therefore, a member of a noti- 
fied agricultural tribe and that the land 
could not be sold. The learned executing 
^ Court held in his favour that he was a bagri 
° suthar and also held that the prohibition 
under s. 16, Punjab Alienation of Land Act, 
was absolute and that in spite of the exis- 
tence of the decree of the trial Court, behind 
which the learned Subordinate Judge con- 
ceded that he could not ordinarily have 
gone, he was bound to refuse to proceed to 
sell the land. 

The present appeal is an appeal by the 
decree-holder against this order. The find- 
ing that the respondent was a bagri suthar 
has been contested in appeal, but I think 
that the decision of the learned lower Court 
^ was right on this point. Exhibits J. D. 1 and 
J. B. 2 appear to me to be reliable docu- 
ments as they go back to 1882 and were 
compiled at a time when it could not possibly 
be foreseen that bagri suthars were going 
to be notified as an agricultural tribe some 
60 years later. These documents appear to 
me to be sufficient evidence to justify the 
learned lower Court’s finding that the res- 
pondent was in fact a bagri suthar and that 
therefore he is now by virtue of the noti- 
fication of 15th December 1938 a statutory 
agriculturist. 

The main point, however, on which this 
^ appeal turns is the legal point. Admittedly, 
although the respondent became an agrioul- 
turist on 16th December 1938, it cannot be 
held that that notification was, in any way, 
retrospective and he must be deemed to have 
been a non-agriculturist at the time when 
the mbrtgage decree was passed agaijist him 
declaring ,the land liable to sale. At that 
time it was a perfectly valid decree against 
a non-agriculturist and the main point for 
decision in this 'case is whether the subse- 
quent notification could operate so as to de- 
prive the decree-holder of the rights that 
had accrued to him by ;virttie of the decree 
of the trial Court. Counsel iot the appellant 
relied upon a very recent jfeuE Beh^^ deci- 
„ .#ipn ol this Court reported as;J^L (itolBah 


1.^ The facts of that case were not abso- 
lutely identical but were extremely close. In 
that case the mortgagor and the original 
mortgagee were both non-agriculturists. The 
mortgagor, however, had transferred his 
rights in the land to an agriculturist and 
although on the footing of the mortgage the 
original mortgagee had obtained a decree for 
the sale of the land, the trial Court had 
made this decree subject to the reservation 
that with regard to the land which was in 
the hands of the agriculturist, it could not 
be sold but could only be proceeded with by 
way of mnstajri. The Pull Bench held that 
in view of the avowed intention of the Legis- 
lature in enacting the Punjab Alienation of 
Land Act, s. 16 could not be so interpreted 
as to cover land which at the time that it 
was acquired by an agriculturist was acquir- 
ed by him subject to encumbrances which 
limited his estate in it. In such a case the 
Pull Bench held that the land could not be 
said to ‘belong to’ the agriculturist within 
the meaning of s. 16. Exactly, the same prin- 
ciples appear to me to apply in the present 
case and I consider that we must, therefore, 
follow that decision. At the time that the 


e 
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respondent became a notified agriculturist 
he was not the absolute owner of the land 
within the meaning of s. 16, but his estate ^ 
in it was limited by the charge which had 
already been lawfully created. The mere 
fact that his own personal status was sub- 
sequently altered could not attract the pro- 
visions of S, 16 to that land, for the reasons 
given by the Pull Bench in I D R (1941) Bah i,’^ 

In that case the Pull Bench argued on 
general principles that it could not have 
been the intention of the Legislature that 
s. 16 should operate so as to enable an agri- 
culturist to acquire an estate in encum- 
bered land and get rid of the encumbrance 
merely because he was an agriculturist, 

In the present ease the question is even less 
open to doubt as the Legislature appears to 
me to have clearly expressed its intention 
that such an encumbrance, when affirmed 
as in this case by a Court, should not be 
affected by a subsequent change in the 
status of the mortgagor himself. It is only 
necessary to refer to the proviso to % 4, 
Punjab Alienation of Land Act. It, was 
under sub-s. (i) of that section that the Gov- 
ernment notified Bagri Suthars as an agri- 
cultural tribe, and the proviso expressly 
saves the present decree from the operation 

1, 1*40) 27 A I B J iel I C lO : I b b 
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of that notification. In other words, the res- 
pondent is not to be deemed an agriculturist 
for the purposes of this decree. 

Mr. Achhru Ram for the respondent 
attempted to argue first that the proviso is 
only a proviso to the two new sub-sections 
and secondly, that the decrees saved were 
only those decrees which specifically declar- 
ed a person to be an agriculturist, or a non- 
agriculturist, as the case might be. There is 
no force in either argument. The language 
is unambiguous and there is no reason to 
think that the Legislature had any other in- 
tention than to prevent such inequitable 
^ results of a notification under that section, 
as might otherwise ensue in a case like the 
present. I am of opinion, therefore, that the 
Court below has w^rongly held that it is 
barred by S. 16 , Punjab Alienation of Land 
Act, from selling the land, and I would 
accept this appeal with costs and direct the 
Court below to proceed with the application 
for execution according to law^ 

Tek Chand J. — I agree. 

G.N./R.K. Appeal accepted. 
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Tek Chand and Beckett JJ. 

Niira — Defendant 1 — Appellant 

V. 

Baqar Khan^ Plaintiff and another, 
Defendant 2 — Bespondents. 

Second Appeal No. 1489 of 1940, Decided on 16th 
July 1941, from decree of tke Senior Sub- Judge, 
Lyallpur, D/- 19th July 1940. 

Punjab Debtors’ Protection Act (2 of 1936), 
Ss. 12 and 2— S. 12 modifies S. 118, Negotiable 
Instruments Act but leaves S. 43 of that Act 
intact — Pronote — ‘‘Holder in due course”, 
money lender as defined in Punjab Act — He 
can recover from maker of pronote without pro- 
ving execution or consideration. 

So far as promissory notes are concerned S. 12 
modifies S. 118, Negotiable Instruments Act, which 
' can only apply when some question of considera- 
tion arises and is relevant to the case. If it is not 


note for Rs« 800 in favour of Ram Lai ^ 
(defendant 2), carrying interest at one per 
cent, per mensem. Nura is illiterate and he 
thumb-marked the promissory note at the 
time of the execution. Ram Lai is ad- 
mittedly a money-lender, as defined in the 
Debtors’ Protection Act, 2 of 1936. On 5th 
March 1939 Ram Lai assigned the promis- 
sory note to Baqar Khan (plaintiff) for valu- 
able consideration making an endorsement 
to this effect on the back of the note. On 
ilth March 1939, the assignee Baqar Khan, 
instituted a suit against Nura and Ram Lai 
for recovery of Rs. 800. Nura denied the exe- 
cution of the note and pleaded that he had x 
not received any consideration for it from ^ 
Ram Lai. Ram Lai alleged that he had paid 
Rs. 800 to Nura and that he had assigned 
the note to the plaintiff on receipt of Rs, 400. 

The trial Judge found the execution of 
the promissory note by Nura proved but 
held that the passing of consideration by 
Ram Lai to him had not been established. 
He accordingly dismissed the suit against 
Nura, but passed a decree for Rs. 400 in 
favour of Baqar Khan against Ram Lai. On 
appeal by Baqar Khan, the learned Senior 
Subordinate Judge agreed with the trial 
Court that the execution of the note by Nura g 
in favour of Ram Lai had been proved. He 
did not record a definite finding as to whe- 
ther consideration passed from Ram Lai to 
Nura (though he was inclined to agree with 
the trial Court on the point) for he was of 
opinion that even if the promissory note 
was without consideration, the plaintiff, as 
the assignee of the note, was a “ holder in 
due course,” who had paid consideration to 
his assignor (Ram Lai) and therefore he was 
entitled to recover the amount due on the 
instrument not only from his transferor but 
also “from any prior party thereto,” as laid 
down in s. 43, Negotiable Instruments Act. h 
He accordingly accepted Baqar Khan’s ap- 
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him, may recover the amount due on such instru- 
® ment from the transferor for consideration, or any 
prior party thereto. 

It is conceded by counsel for the appellant 
that, if the provisions ’of the Negotiable 
Instruments Act have not been abrogated 
in the Punjab by local legislation in so far 
as they relate to transactions of this kind, 
the decision of the lower appellate Court is 
correct. He has pointed out however that 
S. 2 (6) (vi), Debtors’ Protection Act, defines 
a *loan” as including a promissory note, 
and in S. 2 (7) “money-lender” is defined as 
including, inter alia, a successor-in-interest 
by assignment of the person who had ad- 
,|j vanced the loan. He urges therefore that as 
Ram Lai, the original obligee under the 
promissory note, is a money-lender, his as- 
signee Baqar Khan must also be held to be 
a “money-lender” for the purposes of this 
case. In s. 12 it is laid down that: 

Notwithstanding anything to the contrary con- 
tained in any other enactment for the time being in 
force, the burden of proving that any consideration 
alleged to have been paid by a money-lender actually 
passed shall be on him ; unless the consideration 
is acknowledged by a debtor in his own handwriting 
or has been endorsed by the registering officer . • • 
as having been paid in his presence. 

The appellant contends, that s, 12 of this 
Act overrides not only s. 118, Negotiable In- 
struments Act, but also S. 43 of that Act. On 
the other hand, it is maintained by counsel 
for the respondent that S. 12 only regulates 
the incidence of onus as to the passing of the 
consideration as between the maker of the 
promissory note and the original obligee, 
and that it does not affect the principle of 
negotiability of the note or the rights of a 
“holder in due course” for value against his 
transferor or any prior party thereto {in- 
cluding the maker) as laid down in S. 48 of 
the Act. This contention has been accepted 
by the learned Senior Subordinate Judge 
who has held that the assignee of the note, 
4 being a “holder in due course” is entitled to 
recover the amount of the note from the 
maker, even if the promissory note was ori- 
ginally made without consideration. The 
question raised is not free from difficulty 
and is of great importance. So far as I am 
aware, there is no decision of this Court 
bearing on this point and, I think, it should 
be authoritatively settled by a larger Bench. 
I refer the ease to a Division Bench. An 
early date shall be fixed. 

Judgment of Division Bench 
Beckett J* — The facts of this ease have 
; ~ Ibeen set out in detail in the prdei?/of refer- 
, enee and need only be briefly recapitulated. 


The contesting defendant, Nura, who is ^ 
illiterate, executed a promissory note for 
Rs. 800, with interest, in favour of defen- 
dant 2 Ram Lai, who is admittedly a money- 
lender. Ram Lai subsequently assigned the 
promissory note to the plaintiff Baqar 
Khan. The transfer was endorsed on the 
promissory note, for which Baqar Khan iS 
said to have paid Rs. 400. Baqar Khan then 
brought the present suit against Ram Lai 
and Nura for the full amount due on the 
promissory note. Execution of the promis- 
sory note by Nura has been proved, but the 
trial Judge held that the passing of consi- 
deration from Ram Lai to Nura had not 
been established. He dismissed the suit and / 
granted a decree only against Ram Lai for 
the amount received by him from the plain- 
tiff. The Court of first appeal found that 
the trial Judge had overlooked the special 
provisions of the law applying to a negotia- 
Me instrument after it has come into the 
hands of a holder in due course, which 
made it unnecessary to go into the question 
of consideration in the first instance. The 
plaintiff’s appeal was accepted and he was 
granted a decree for Rs. 800 against Nura. A 
second appeal by Nura came up before a 
Single Bench, from which it was referred to 
Division Bench. gf 

The liability of Nura to pay the amount 
due on the promissory note, irrespective of 
the receipt of consideration, turns on the 
extent to which the provisions of the Punjab 
Debtors Protection Act, 1936, affect the pro- 
visions of the Negotiate Instruments Act, 
1881. Section 43, Negotiable Instruments 
Act, provides that a negotiable instrument 
made without consideration creates no obli- 
gation of payment between the parties to 
the transaction; but if any siich party has 
transferred the instrument with or without 
endorsement to a holder for consideration, 
such holder may recover the amount due on 
this instrument either from his transferor ^ 
or any prior party thereto. In other words* 
as held in 7 AliD 4^,^ it becomes unnecessary 
for a holder in due course to prove consider- 
ation or the execution of the instmment. 
When proof of consideifation is necessary, 
however, s. 118 lays down that it is to, be 
presumed that every negotiable instrument 
was made for consideration, until the con- 
trary is proved. \ * 

If the present case were governed fey these 
provisions of the Negotiable li^truinents 
Act,; it would clea.rly ;fee for the 

l.(Wr AE 4^0i 102 {FBb EbhU- 
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^ plaintiff to prove that Nura had received for consideration. All that S. 12 can be taken ^ 

^ any consideration from Ram Lai when he to lay down is that when a question of con- 

executed the promissory note ; but it is sideration arises, the burden of proving con- 
claimed on his behalf that the position has sideration shall be on the money-lender, 
been altered by the passing of the Punjab In short, it seems to me that there is 
Debtors’ Protection Act. Section 2 brings a nothing in the Punjab Debtors’ Protection 

loan advanced on the basis of a promissory Act which can be taken as repealing the 

note within the scope of the Act and further provisions of S. 43, Negotiable Instrunients 

provides that a money-lender includes a re- Act, so far as they relate to a promissory 

presentative-in-interest by way of assign- note executed in favour of a money-lender, 

anent. Section 12, which is the important which has come into the hands of a holder 

section for the purposes of the present case, in due course, either directly or by neces- 

provides that notwithstanding anything to sary implication. It may be that the posi- 

the contrary in any other enactment, the tion of a holder in due course was overlooked 

burden of proving that any consideration when the Act was framed, and that a way 

^ alleged to have been paid by a money-lender of avoiding the provisions of the Punjab / 

actually passed shall be on him, except in Debtors’ Protection Act may be opened out 

certain circumstances which do not arise in by giving effect to S. 43, Negotiable Instru- 

the present case. It is suggested that this ments Act, but in view of these provisions, 

makes it necessary for the assignee of a it seems impossible to hold in the present 

promissory note executed in favour of a ease that the plaintiff, whose position as a 

money-lender to prove that the promissory holder in due course has not been assailed, 

note was executed for consideration, even is under any necessity of proving that Nura 

though he may be a holder for consideration executed the promissory note in favour of 

in due course. Ram Lai for consideration. Even if the pro- 

It does not appear to me that this argu- missory note be taken as having been made 

ment can hold good. So far as promissory completely without consideration, Nura re- 
notes are concerned, S. 12, Provincial Act, is mains liable to the plaintiff for the amount 

clearly aimed at s. 118, Negotiable Instru- due on the note. For these reasons I would 

c ments Act; and in any matter to which sec- agree with the view taken by the lower g; 

tion 118 had application, its provisions would appellate Court and dismiss the appeal with 
no doubt have to be taken to be modified by costs. 

the Punjab Debtors’ Protection Act; but on Tek Ghand J. — I agree in the order pro- 
the face of it, the relevant portion of s. 118 posed by my learned brother. There seems 

. can only apply when some question of eon- to be no escape from the conclusion that the 

sideration arises and is relevant to the case. Punjab Debtors’ Protection Act has left un- 

If it is not necessary to prove the passing of touched s. 43, Negotiable Instruments Act, 

consideration, no question relating to the and therefore a “ holder in due course ” of a. 

, burden of proof would arise. The position promissory note, even though he be a ‘money- 

may be put in another way. Even if full lender’ as defined in the Punjab Act, is en- 

effect is given to s. 12, Punjab Debtors’ Pro- titled to recover from the maker of the note, 

tection Act, this would merely mean that without being under any obligation to prove 

there is no presumption that the promissory that the promissory note had been executed 

^rBote was executed by Nura in favour of by the maker in favour of the original obligee 

* Ram Lai for consideration; and it may be for valuable consideration. The decision of ■ 

taken that there is no satisfactory evidence the learned Senior Subordinate Judge is eor- 
pn the record that any consideration passed, i^oot and this appeal must be dismissed with 
5!his might have absolved Nura of any obli- costs. 

gation of payment in a suit brought by Ram AppM dismissed* 

Lai* but it would not in itself he sufiScient , , ^ < 

to absolve him of his obligations towa^rds a , 

JioMer in due course, even though that per- ' ' • ; , , ' 

„ may have to be regarded as himself a ^ ' , ' ' ; . ' ' ' / ^ ^ ' 

^ '/■' -TOnf^y-lender for' the purpbfses'.ol, tbO'Punr ■ , 
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^ property. In 4 Luck 483,^® a male heir was 
concerned and as would appear from the 
remarks of their Lordships made at p. 490 it 
was in that capacity that his estate was 
adjudged. In 14 Lah. 486,^^ it was expressly 
stated in the will that the devisee will enjoy 
full power to alienate. 

Counsel for the respondents further con- 
tends that the question of intention is a ques- 
tion of fact and, consequently, this Court is 
not competent to disturb the concurrent 
findings of the Courts below on the question 
of the testator’s intention. It is true that 
ordinarily the question of intention is a ques- 
tion of fact but when the question of the 
^ interpretation of a document of title is at the 
same time concerned, it is always a question 
of law to determine what legal inference 
can be deduced from the contents of the 
document taken as a whole. Counsel next 
urges that this question whether absolute 
estate had been conferred upon Mt. Mathra 
Devi or not, was res judicata in view of a 
previous decision arrived at in a case between 
the same parties. But, there, too, I am not 
disposed to agree, inasmuch as the decision 
of the trial Court in that case was superseded 
by that of the District Judge, dated I2th July 
1938 and, in his judgment, he left this ques- 
e tion open. I accordingly allow this appeal, 
set aside the judgments and decree of the 
Courts below and grant a declaration to the 
appellant bank to the effect that the share 
of Mela Ram in the shop in suit is liable to 
attachment and sale in the execution of its 
decree. The bank will get its costs from the 
imsuccessful party in all the Courts. At the 
request of the respondents’ counsel, I allow 
a Letters Patent certificate to enable him to 
prefer an appeal against this order, if he so 
desires. 

Judgment in Letters Patent Appeal 

Sale J. — The Peoples Bank of Northern 
n India, Ltd. (in liquidation), holds a decree 
^ against the firm Ladha Ram Mela Ram and 
in execution thereof attached a shop alleged 
to belong to Mela Ram, proprietor of the 
firm. On objection by Mt. Bam Rakhi, wife 
of Mela Ram, the shop was released from 
attachmenii and the Peoples Bank then in- 
stituted this declaratory suit to establish 
that the shop belong^ to Mela Ram and not 
his wife. The shop originally belonged to 
Ladha Ram, father of Mela Eam, and was, 
as is now admitted, his self-acquired pro- 
^rty^ In 1910 Ladha Ram tocuted a will 
in favour of his wife Mt* Maithra Deyi On 
Ladha .Ram’s death Mt. Mathra Devi came 
\ into possession of this shop accordance 


with the terms of the will and the main ^ 
question for determination in this appeal is 
whether this will gave Mt. Mathra Devi an 
absolute title or only a limited estate in her 
late husband’s property. 

On 16th August 1935 Mt. Mathra Devi 
transferred the shop in suit, which was part 
of the property bequeathed to her by her 
late husband’s will, to Mt. Ram Rakhi, wife 
of Mela Ram, the son of Ladha Eam and 
Mt. Mathra Devi, by a deed of gift. Both 
the trial Court and the Senior Subordinate 
Judge on first appeal held that by virtue of 
Ladha Ram’s will Mt. Mathra Devi had ac- 
quired an absolute title to the shop and that 
she was therefore competent to transfer it ^ 
to her daughter-in-law. On second appeal a 
learned Single Judge held that the will, as a 
document of title, had been wrongly inters 
preted, that on a true construction of the 
will, it conferred on Mt. Mathra Devi only 
a limited estate and, it followed, that the 
transfer of the shop by her to her daughter, 
in-law was therefore void. The learned Judge 
therefore accepted the appeal and decreed 
the suit of the Peoples Bank. 

Prom this order Mt. Ram Rakhi, the 
donee, has preferred a Letters Patent appeal, 
urging that on a proper interpretation of the 
will of Ladha Ram, Mt. Mathra Devi was g 
given an absolute estate. The material por- 
tions of this will are recited at length at 
the commencement of the judgment of the 
learned Single Judge and need not be repeat- 
ed here. The appellant relies on cl. (l) of the 
will which recites that on the death of the 
testator Mt. Mathra Devi *‘will be owmer 
and possessor like myself ( inisl mere malik 
wa qabtz ) of the entire moveable and immo- 
able property.” The subsequent clauses of 
the will undoubtedly have the effect of limit- 
ing Mt. Mathra Devi’s title, but counsel con- 
tends that the rule of construction is that if 
a will contains clear dispositive words creat- . 
ing in the first instance an absolute estate 
of inberitance and then contains clauses 
which purport to restrict and cut down the 
legatee’s power over the devised property, 
the subsequent restrictive clauses cannot dis- 
place the effect of the dispositive words and 
must be regarded as merely conditions sub- 
sequent which being repugnant to the %hso^ 
lute estate, are void and must be rejected* 
This argument is based on the rule of* con- 
struction laid down in 12 Lah. 286?^ by a 
Division Bench of this Court and by a num- 
ber of other authorities. Cpun ael a lso relies 

12. C30) VI AIB 19SQ liah 695: 12MC 886: 12 Lah 
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. OB 21 Lah, 330^® in which their Lordships held 
^ that on a true construction of the will at 
issue in that case the widow took an absolute 
interest and a prohibition against selling 
must be disregarded as repugnant to the 
absolute gift. 

In A.I.R. 1922 p.o. 193® their Lordships in 
interpreting a will by a testator in favour of 
his wife held thattheuseof the word** malik” 
in the context of the particular will then 
under consideration, showed that the estate 
conveyed was absolute. They pointed out, 
however, that the word must always be 
interpreted in relation to the context, and it 
might be that in particular cases the cir^ 
^ cumstances or the context are sufficient to 
show that absolute ownership is not intended. 
Similarly, in A.I.E. 1922 P.C, 63^ their Lord- 
ships of the Privy Council laid down that a 
will to be properly construed must be read 
as a whole and that the meaning of every 
word* in a will must always depend upon the 
setting in which it is placed in order to de- 
termine its true shade of meaning. In other 
words, as laid down by their Lordships of 
the Privy Council in ■ 4 Luck. 483,^*^ it is 
necessary to determine from a reading of the 
will as a whole what is the paramount in- 
tention of the testator. Applying this rule of 
0 construction, we have no hesitation in agree- 
ingwiththe view taken by the learned Judge 
in Chambers that the testator did not intend 
to invest Mt. Mathra Devi with full rights 
of ownership. In almost every clause of the 
will subsequent to cl. 1, the inkntion to limit 
Mt. Mathra Devi’s power is explicit. Clauses 
2 and 3 deal with Mt. Mathra Devi’s power 
of management, which were, as held by the 
learned Judge in Chambers, plenary and de- 
barred interference by the sons. Clause 5 
provided that his wife should have no right 
to alienate without legal necessity. If this 
were the only restrictive power on Mt. Mathra 
j Devi’s title, it might indeed be held that this 
was a condition repugnant to the grant of 
absolute ownership and must be ignored, but 
this is far from being the only restrictive 
power. Clauses 6 and 7 deal with the dis- 
position of theproperty after his wife’s death. 
In cl. 6 it is laid down that if she should 
predecease the children, the rest of the pro- 
perty (other than the sum of Bs.. lOOQ which 
was to be kept apart loir marriage expenses) 
wouH be e< 4 uany divided among his three 
spns, while in el, 7 it was provided that in 

l(^,^46i27 A. 1 ». isip P. e. : XSt I. a 440 : 
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certain other circumstances the whole of the . 
property would be divided amongst the three ^ 
sons. 

In other words, it is clear that the testa- 
tor’s intention was to confer a life estate on 
his wife since the will provided for the dis- 
position of the property after his wife’s death. 

It follows therefore that the action ^of Mt. 
Mathra Devi in gifting during her life, a 
portion of the property representing the shop 
in dispute to her daughter-in-law is directly 
contrary to the terms of the will. We hold 
therefore that Mt. Mathra Devi acquired by 
the will a life estate in the property subject 
to the conditions contained in the will and 
that in particular her powers of alienation 
were strictly limited. It was next urged by 
Mr. Barkat Ali that even admitting that 
Mt. Mathra Devi was merely a limited owner 
she was given the right to alienate for legal 
necessity, and that the alienation was not 
void but only voidable at the instance of the 
reversioners. This contention does not ap- 
pear to have been taken before the learned 
Judge in Chambers. Indeed, Mr. Bhagwati 
Dayal who appeared on behalf of the Peoples 
Bank of Northern India as appellant before 
the learned Judge in Chambers, has stated 
at the Bar that it was conceded by the oppo- 
site party that the bank could challenge the 
alienation on the ground that it was made 
by a limited owner. Since, however, Mr, 
Barkat Ali’s contention is based on a point 
of law which cannot be held to be concluded 
by any admission that may have been made 
before the learned Single Judge in Chambers, 
we have permitted Mr. Barkat Ali to argue 
this point before us. In support of his con- 
tention Mr. Barkat Ali relies on para. X85 
of Mulla’s Hindu Law and 45 Bom. 105.^^ 

There is no force in this argument. In the 
present case there is no question of an alie- 
nation for legal necessity, Mt. Mathra Devi 
purported to gift a portion of the property 
to her daughter-in-law acting as an absolute ” 
owner under her husband’s will. The prin- 
ciples of Hindu law governing the right of 'a 
limited owner to alienate for legal necessity 
do not apply in this case. Mr. Barkat Ali is 
unable to cite any authority in support of his 
contention that the same principles should 
apply in the case of a legatee whose title de- 
pends on the terms of a will. In the present 
case the alienation by Mt, Mathra Devi in 
iavour of her daughter-in-law is directly 
contrary t o the devolution of the property 

('21) 8 A.LB. 1921 Bom. 413 : 48C) : 43 
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^ provided by the will of Ladha Earn, and for 
this reason must be held to be not merely 
voidable, but void. The appeal therefore 
fails and is dismissed with costs. 

G.N./b.K. Appeal dismissed, 

A. L E. (29) 1952 Lahore 57 

Young C. J. and Sale J. 

Sardar Gulab Singh — Plaintiff — 

Appellant 

V. 

Punjab Zamindara BanU, Ltd., LyalU 
pur through Sardar Desa Singh, 
Manager and others — Defendants — 
^ Bespondents, 

Letters Patent Appeal No. 15 of 1940, Decided 
on 11th July 1941, against decision of Bhide J., 
reported in (*40) 27 A.I.B. 1940 Lah 243, 

(a) Companies Act (1913), S. 21— Company 

Articles are not contract in themselves (Obiter ), 

The memorandum and articles of association of 
a company do not constitute any contract in them* 
selves: (1876) 1 Ex. D. 88 and (1873) 8 Oh. 956, 
Bef. [P 49a] 

(b) Contract— Express and implied contracts 
—Proof — Contract may be partly express and 
partly implied. 

A contract may be either express or implied. An 
express contract can be proved by written or spoken 
words which constitute an agreement between the 
^ parties; an implied contract, on the other hand, 
may be proved by circumstantial evidence of an 
agreement. A contract may also be of a mixed 
character, that is, partly expressed in words and 
partly implied from acts of the parties and circum- 
stances. [P 49b] 

(c) Companies Act (1913), S. 21 — Articles 
not constituting contract between company and 
share-holder — Implied contract by acts of 
parties in terms of articles can be proved — 
Share-holder appointed managing director in 
pursuance of certain Articles acting as such for 
11 years and remunerated in terms of Articles — 
Articles constitute implied contract — Share- 
holder is entitled to declaration that he was 
managing director. 

Even if the memorandum and articles of associa- 
tion of a company are held not to constitute a eon- 
^ tract in themselves, an implied contract may be 
proved by the acts of the parties on the terms set 
out in the articles of association of the company : 
(1892) 2 Oh. B. 158; (1898) 1 Ch. B. 324 and 
(1894) 3 Oh. B. 356, Bel, on. [P 49d] 

Where in pursuance of certain articles acted 
upon by the company a shareholder was appointed 
managing director and acted as managing director 
for 11 years and was remunerated in accordance 
with the terms set out in the articles, the articles 
constitute an implied contract between the company 
and the share-holder so as to entitle him to the 
declaration that he was the managing director of 
the company. [P 49d,h; P 50a] 

(d) Company — Managing director is agent 
and hot servant of eomha**y: (*40) 27 A.LB. 1940 
I/ah, 248r=:190 1.C. 819, 

A direotbt* or a managing' direetor Is in no way 
of the company; lie ib the agent of the 


company for carrying on its business : (’40) 27 
A.I.R. 1940 Lah. 243=190 I.C. 819, BEVBRSED, ® 

[P 50c3 

(e) Specific Relief Act (1877), Ss. 21, 56 and 
54 (c)— Contract — Injunction when cannot be 
issued — Member appointed managing director 
of company in, pursuance of certain articles 
which constituted implied contract — Suit by 
managing director, illegally removed, for in- 
j'unction restraining company from preventing 
him from discharging his duties — Injunction 
cannot be granted— Damages are adequate relief. 

An injunction will not issue in the case of con- 
tracts which cannot be specifically enforced or 
where breach of the contract can be adequately 
compensated in damages. [P 50/] 

In pursuance of certain articles of association the 
company appointed one of its members as its manag- 
ing director who was subsequently illegally removed, / 
The managing director on the basis of the articles 
which constituted an implied contract between him 
and the company brought a suit for injunction to 
restrain the company from preventing him from 
discharging his duties ; 

Held that the principles applicable to the issue of 
an injunction at the instance of a dismissed servant 
ought also to apply in the case of a dismissed agent 
(managing director) of a company. It would be con- 
trary to public policy to impose upon an unwilling 
principal an agent whom he did not wish to employ, 
especially as there was nothing to prevent an agent 
whose contract of agency was wrongfully broken 
from bringing an action for damages. In view of 
the provisions of Ss. 21 and 54 (c) the plaintiff was 
not entitled to the injunction sought for. 

[P 50c.d,/] 

(0 Specific Relief Act (1877), Ss. 54 and 55— ® 
Plaintiff, managing director of company dis- 
missed in 1932~Suit by plaintiff for declaration 
that he was managing director and for injunc- 
tion filed in 1936— Plaintiff busily engaged in 
litigation against company in one form or other 
ever since dismissal— Plaintiff held not guilty 
of laches disentitling him to injunction. 

The plaintiff, managing director of the company 
brought a suit against the company in 1936 for a 
declaration that he was the managing director of 
the company and for injunction restraining the 
company from preventing him from discharging his 
duties, although he was dismissed by the company 
in 1932. Even since his dismissal the plaintiff had 
been busily engaged in litigation against the com- 
pany in one form or other : 

Held that -the fact that the plaintiff might have h 
been wrongly advised or mistaken in not bringing 
his suit in question earlier or not impleading the 
company in the previous suit by him could not be 
held to be negligence or laches, and the plaintiff in 
the circumstances could not be refused an injunc^ 
tion on the ground of laches. [P 50a, 5] 

M, G, Mahajan — for Appellant. 

Basant KriSim — for Bespondents. 

Yoang C. J# — These are cross-appi^Is 
from the decision of Bhide J,* The plsbin- 
tiff, Sardar Gulab Singh, brought ai| ac- 
tion against the Punjab Zamindara Bank 
Limited, Lyallpur, for a declaration that 
be was the Managing, Director of the 
company. He also prayed',, for an injunction 
* Bee (»40) 27 A,I3. 1940 
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^ restraining the company from preventing 
him from acting as such. The trial Court 
decreed both the declaration and the in- 
junction prayed for. On appeal the learn- 
ed Senior Subordinate Judge dismissed the 
suit. On second appeal to the High Court, 
Bhide J. allowed the appeal as regards the 
declaration but dismissed it with regard to 
the injunction. Both parties have therefore 
filed appeals : the plaintiff against the deci- 
sion disallowing him an injunction and the 
defendants against the decision granting the 
plaintiff a declaration. The plaintiff was the 
promoter of the company. Article lOl of the 
articles of association provided as follows : 

^ The renDuneration of the Managing Director may 
he by way of salary, commission, participation in 
profits or by any or all of these modes at the dis- 
cretion of the board and they may enter into agree- 
ment with such Managing Director as to term of 
office subject to such conditions as they may deem 
necessary. But Sardar Gulab Singh, Honorary Ma- 
gistrate, will be the first Managing Director to the 
company and his remuneration shall be 25 per cent, 
of the net profits. He will remain Managing Direc- 
tor for the time he holds shares at least of Rupees 
20 , 000 . 

The company was registered and in due 
course commenced operation as a bank. The 
plaintiff Sardar Gulab Singh in accordance 
with Art. 101 applied for Rs. 20,000 worth 
<5 shares which were allotted by the board and 
and he paid the allotment money. He acted 
as Managing Director for li years, and for 
two years before he was dismissed, was paid, 
in accordance with Art. 101, 25 per cent, of 
the net profits. He received Rs. 8000 a year 
for these two years. The balance sheets of 
the company were passed every year by the 
company in general meetings and they show 
the 26 per cent, paid to Sardar Gulab Singh 
as Managing Director. The shareholders of 
the company, however, apparently did not 
approve of the Managing Director receiving 
such a large proportion of the profits and in 
^ the month of November 1931 (Ex. P.l9) some 
of the shareholders requisitioned a meeting 
of the company. On the agenda for the meet- 
ing two of the items were a ‘Vote of no con- 
fidence in the Managing Director” and “the 
Managing Director was not entitled to 25 per 
cent, of the profits.” No notice was given to 
the shareholders that the company intended 
to amend Ari lOX. At the meeting Art. 101 
was amended* This resolution amending 
Arfe.^Oi was duly confirmed at a subsequent 
mmimg. This amendment has been held, 
of naticb, to be invaM 

: '' July suit; was -'brought hy 

Sing^^ipr. 


ing Director on the ground of the amend- ^ 
ment of the article. If this suit had proceeded, 
the decision would have settled the point 
now in dispute between the parties. In the 
month of October 1932, Sardar Gulab Singh 
was forcibly ejected from the bank and at 
the annual meeting of the company in Nov- 
ember of that year Sardar Gulab Singh was 
compulsorily retired. In the month of August 
1933 the suit was allowed to be dismissed 
under o. 9, R. 8, Civil P. 0. The iDlaintiffs, 
therefore, from that time were barred from 
bringing another suit on the same cause of 
action. In the same month however Sardar 
Gulab Singh filed a suit for a declaration 
that the election of the directors at the an- / 
nual meeting was invalid, and that they 
should be restrained from acting. He also 
filed a petition for the liquidation of the 
company. The petition was subsequently set- 
tled and in the month of July 1936 Sardar 
Gulab Singh’s suit was dismissed, whereupon 
he filed an appeal. On I2th August 1936 
pending the appeal, the present suit was 
filed by Sardar Gulab Singh and his appeal 
was withdrawn as the directors had disap- 
peared by rotation. It is necessary to give 
these particulars as it has been held by the 
lower Court that Sardar Gulab Singh was 
guilty of laches in not bringing his present g 
suit earlier. It is to he noted that in all these 
proceedings by the company it was never 
denied that Sardar Gulab Singh was the 
Managing Director, and even in the present 
suit it was never raised that there was no 
contract between the company and Sardar 
Gulab Singh until the appeal. In fact in all 
the actions it was taken for granted that 
Sardar Gulab Singh had been acting as the 
Managing Director of the company. 

The first point argued by Mr. Basant 
Krishen on behalf of the company was that 
the memorandum and articles of association 
of the company did not constitute a contract 
between the company and Sardar Gulab 
Singh and in support of his argument he 
drew our attention to several English autho- 
rities based on a provision similar to S.21, 
Indian Companies Act in the English Com- 
panies Act, Section 21 enacts as follows : 

The memorandum and articles shall, when rois- 
tered, bind the company and the members theri^f 
to the same extent as if they respectively had been 
signed by each member and contained a wyonaht 
on the part of each member, bis heirs, and l^al re- 
presentatives, to observe all the provisions of , the 
memorandum and of the articles, subject to the 
' prbviions of this Act,, '' 'V 

'matter 'lij4..'b6envrf8Untegca''it' ^ 
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^ terms of s. 21 did provide that Art. lOl of the 
articles of association of the Punjab Zamin- 
dara Bank, Ltd. constituted a contract be- 
tween Sardar Gulab Singh and company 
when registered. In view, however, of the 
long series of decisions of eminent Judges of 
the English Courts, which have clearly laid 
down that the articles of association did not 
constitute any contract and in particular the 
decisions in Eley's case (1876) l Ex.D. 88^ 
and in Pritchard's case (1873) 8 Ch.A. 956^ 
at page 960 we would hesitate to disagree 
with the distinguished Judges who have 
decided to the contrary. It is moreover un- 
necessary in this case to decide this appeal 
^ upon this point. Mr. Mehr Chand on behalf 
of Sardar Gulab Singh contends that even 
if s. 21, Companies Act does not constitute 
a legal and binding contract between the 
parties there is in this case an implied con- 
tract between the company and Sardar Gulab 
Singh in the terms of Art. lOl. A contract 
may be either express or implied. An express 
contract can be proved by lyritten or spoken 
words which constitute an agreement be- 
tween the parties and an implied contract, 
on the other hand, may be proved by cir- 
cumstantial evidence of an agreement. A 
contract may also be of a mixed character, 
c that is, partly expressed in words and partly 
implied from acts of the parties and circum- 
stances. Mr. Mehr Chand contends that by 
the acts of the parties a contract was clearly 
implied in the terms of Article 101. Sardar 
Gulab Singh applied for and obtained rupees 
20,000 worth of shares, which were allotted 
by the Board. He was the Managing Direc- 
tor and acted as Managing Director for 11 
years and he was remunerated in accordance 
with the terms set out in Art. 101. As we have 
already pointed, it was never contended until 
the appellate stage that Sardar Guiab Singh 
had not acted and been remunerated as 
, Managing Director. In the suit itself no issue 
was struck on this point, the only issue was 
whether Sardar Gulab Singh had been im- 
properly removed from the ofSce of Manag- 
ing Director. It seems to us therefore that 
an implied contract on the terms of Art, 101 
has been clearly proved. 

There is ample authority for the proposi- 
tion that under circumstances, such as in 
this case, it is possible to prove an implied 
contract even though the memorandum and 
articles of as sociation are held not to consti- 

, 1 . CIB76)1B:^.D. 

.Beourity v', 

; 11873 } B m, 056 : 42 LXOh. 768 :; 20 363 : 


tute a contract in themselves. Isaacs' case ^ 
reported in (1892) 2 ch.D. 168^ appears to us 
to be an authority on ail fours with the pre- 
sent case. In Isaacs' case^ the articles of as- 
sociation provided that the qualification of 
a director should be the holding of shares 
of the nominal amount of £l000 and that 
a director should acquire his qualification 
shares within one month of his appointment. 

If he did not do so, he should be deemed to 
have agreed to take the said shares and that 
the shares should be forthwith allotted to 
him. Sir Henry Isaacs signed the memoran- 
dum and articles of association for one share. 

He acted as a director for more than a year 
but never applied for any shares, nor were f 
any allotted to him, nor was he registered 
as a member of the company. The company 
went into liquidation and the Court of appeal 
held that Sir Henry Isaacs had agreed with 
the company to take, and the company had 
agreed to allot to him, the shares which con- 
stituted his qualification as a director and 
that accordingly he was liable to be settled 
on the list of contributories in respect of that 
number of shares. The learned Lord Justices 
held that the action of Sir Henry Isaacs in 
acting as a director in addition to the terms 
of the articles amounted to an implied con- 
tract between him and the company. In Be^ g 
clctoith's case (1898) 1 Oh.D. 324^ it was held that 
although the provisions in the articles were 
only part of the contract between the share- 
holders inter se, the provisions in the articles 
were, on the directors being employed and 
accepting office on the footing of them, em- 
bodied in the contract between the company 
and the directors and on the winding up of the 
company the directors were therefore enti- 
tled to rank as ordinary creditors in respect 
of the remuneration due to them at the com- 
mencement of the winding up. In (l894) 3 Oh.D. 
366,® Isaacs' case (1892) 2 oh. 158® was Mowed 
by the Court of Appeal and the decision ot ^ 
Wright J. in the lower Court that by accept- 
ing office and acting as directors, the directors 
had agreed to take the qualification shares 
in accordance wiSi the terms set out in the 
articles of association of the company was 
upheld. It is clear therefore that both on 
principle and on authority an implied con- 
tract may be proved by the acts of the 
ties on the terms set out in the articte'of 

3. (1892) 2 dh, 0.158: 61 i:i.J,qh,4Sl: 66I#.7?.593: 

40 W.B. 518, Anglo-Austrian Priutiiig Ck?#, la re. 

4r (1898) 1 324 : 67 Wm Bri- 
tish IroB Oo,, In re. / ^ ^ 

,5. (1894) 3 Ob. D. 36ff 64 lu Ji ObifSJ ! 7 B. 504j , 
1 Itobn 431,! 71 L. T. 284, to ta felton and ; 
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association of the company. The plaintiff formance of which involves the performance 


Sardar Gulab Singh therefore having proved 
the contract between himself and the com- 
pany is, in our opinion, entitled to the de- 
claration prayed for and in this view we are 
in agreement with the learned single Judge 
of this Court. 

With regard to the second point, whether 
Sardar Gulab Singh is entitled to an injunc- 
tion, the learned single Judge decided that 
he was barred, inter alia, on the ground that 
he was guilty of laches in having delayed 
bringing the present suit. While we are in 
agreement with the learned single Judge that 
in this case an injunction should not issue, 

5 we would not have refused to grant it on 
this ground. The suit brought by the oppo- 
nents of Sardar Gulab Singh in July 1932 if 
proceeded with would have settled the whole 
case, but, for their own reasons, they did not 
proceed with that suit. Sardar Gulab Singh 
immediately brought other legal proceedings 
against the company. He may have been 
wrongly advised or mistaken in not bring- 
ing his present suit, or in not impleading the 
bank in the former suit, but we do not think 
that this can be held to be negligence or 
laches disentitling him to an injunction. He 
has been busily engaged in litigation in one 
c form or another ever since his dismissal. 

On other grounds however, we do not con- 
sider that in this case it would be proper to 
issue an injunction. The learned Judge held 
that the position of the company and that 
of Sardar Gulab Singh as managing director 
was that of master and servant. With great 
respect we do not think that this is correct. 
A director or a managing director is in no 
way a servant of the company: he is the 
agent of the company for carrying on its 
business. But we agree that the same prin- 
ciples which have been held to apply to the 
issue of an injunction at the instance of a 
- dismissed servant ought also to apply in the 
® case of a dismissed agent. It would be con- 
trary to public policy to impose upon an 
unwilling principal an agent whom he does 
not wish to employ, especially as there is 
nothing to prevent an agent whose contract 
of agency hp been wrongfully broken from 
bringing an action for damages. Section 21, 
Specific Belief * Act,, enacts that certain con- 
tracts cannot he, specifically enforced, e, g., 
if ^ contract depends on the personal quali. 
;fieations or voliMbn of the pa^rties, or other- 
.wiseirOm its nature aB shch tto^ the Oouiit 
enforce Specific performance of its 
' terms ; which is in 

'Ite'.'ftStef; revocable, or 


of a continuous duty extending over a longer 
period than three years from its date, such 
contracts cannot be specifically enforced. It 
appears to us that the contract in this case 
contains terms to which some of these pro- 
visions are applicable. The company could, 
if a majority of the share-holders in a general 
meeting properly convened, so wish, amend 
the articles of association though this action 
might give cause for an action for damages 
for breach of contract. The contract clearly 
extends over a longer period than three years 
from its date and it also depends on the voli- 
tion of the parties. It has been invariably 
held that an injunction will not issue in the f 
case of contracts which cannot be specifi- 
cally enforced, and the Courts have always 
held that where breach of the contract can 
be adequately compensated in damages an 
injunction will not issue (see also S. (c), 
Specific Belief Act). We therefore for the rea- 
sons given, dismiss both the plaintiff’s and 
the defendants’ appeal. Under the circum- 
stances we make no order as to costs. 

G.N./e.k. Appeals dismissed^ 
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FULL BENCH 

Dalip Singh, Bhidb and Eam Lall JJ. ^ 

Firm Shiv Eam Punnun Eam through 
Shiv Eam and Punnun Eam — 

Plaintiffs — Petitioners 

V. 

Faiz — Defendant — Eespondent, 

Civil Kevn. No. 303 of 1939, Decided on 15th 
May 1941, case referred by Bam Lail J., to Divi- 
sion Bench on 11th J uly 1939, which again refer- 
red to Full Bench on 9th February 1940. 

* * Stamp Act (1899), Articles 1, 5 and 15 — 
Balance couched in words ^^haqi Take lene lekha 
karke‘* written by creditor, signed by debtor 
and attested by witnesses amounts to acknow- 
ledgment within Art. 1 and not to agreement 
within Art. 5 or to bond within Art. 15 : 33 ^ 
P. L. K. 940=(»32) 19 A. I. B. 1932 Lah. 470=137 
I.C, 840 ; 16 Lah. 258={*34) 21 A. I. B. 1934 Lah. 
835 = 165 I. C. 1074 ; 40 P, L. B. 193 = (»38) 25 
A. I. B. 1938 Lah. 603=177 I.C. 270 ; 40 P. L. B. 
231=(’38) 25 A. 1. B. 1938 Lah. 511=178 I.C, 197 
and 41 P.L.E. 194=(’39) 26 A.I.B. 1939 Lah. 486 
=188 I. 0. 420, OVEBEULWD. 

The real nature of stamp duty is not based on 
the legal obligation flowing from a document but 
is based on the nature of the document itself. 
What is taxed, in other words is not the transae.. 
tion but the document and, therefore, whatever 
implied promise there may be involved* in an un- 
conditional acknowledgment, it can Aever be a 
bond unless the obligation is contained in the 
, document itself in express terhiSr [p 55^, c] 

; The exp^ssxons. bngf pr, hagi 

' take-*' mean^ri^ally th®, .that, such 
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^ and such balance is payable. When this phraseo- 
^ logy is employed and there are no other words ex- 
pressing any promise to pay, the entries should be 
taken to amount to mere acknowledgment and 
would be chargeable as such with a duty of one 
anna only if the acknowledgment is for a sum more 
than Es. 20. Of course, if the acknowledgment in- 
cludes any stipulation as to interest or to deliver 
any goods or other property the entry will be taken 
out of the scope of the article, by virtue of its pro- 
viso. If the phraseology of the entry itself contains 
a distinct promise to pay, it will be called as an 
agreement. If the entry is also attested it will be 
classed as a bond. [P 56u,g] 

A balance couched in the words rahe lene 
lekha karke*^ written by the creditor and signed by 
the debtor and attested by a witness amounts to an 
acknowledgment under Art. 1 of Sch. 1 and is not 
an agreement under Art. 5 or a bond under Art, 15 
' of the same schedule : 33 P. L. E. 940=(’32) 19 
A,I.E, 1932 Lah. 470= 137 I.O. 840 ; 16 Lab. 258 
=(’34) 21 A.I.E 1934 Lah. 835=155 I.C. 1074 ; 40 
P. L. E. 193=(»38) 25 A. I. E. 1938 Lah. 503=177 

I. C. 270 ; 40 P. L. E. 231 = (’38) 25 A. I. E. 1938 
Lah. 511=178 I.C. 197 and 41 P. L. B. 194=(’39) 
26 A. I. E. 1939 Lah. 486= 188 I. G. 420, OFSB- 
BXJLBD ; Case law discussed. [P 54a ; P 55c] 
Asa Eam Aggarwal — for Petitioners. 

M. Sleemt Advocate-General — for Bespondent. 

Obber of Eepeeencb to Division 
Bench 

Bam Lall I. — After a balance is struck 
in the bahi of the creditor the phrase ^'baqi 
rahe lene lekha Icarke** occurs and thumb 
3 impression of the debtor is affixed thereto. 
The phrase may he translated as follows : 
After going through the accounts the 

balance to be recovered from ” The 

question is whether the above entry is 
merely an acknowledgment or an agreement. 
If it is . an acknowledgment, the charge 
would he stamp duty of one anna and if an 
agreement then stamp ad valorem of Be. 1. 
If it be an agreement and is attested by 
witnesses, it would be a bond and charged 
with ad valorem stamp duty. The trial 
Court held that the use of the words *'baqi 
rahe lene'" made in the instrument which 
was attested by the witnesses was a bond 
^ and ordered ad valorem duty. A revision 
petition has been filed in this Court against 
this order through Mr. Asa Eam Aggarwal 
but no one appeared to oppose the same. 
The point appeared to be difficult, important 
and one of frequent occurrence. I, therefore, 
asked Mr. Bhagwat Dayal to assist me 
amicus curis. I have heard a long and 
learned argument on the whole question.^ 

A similar point is also raised in a civil 
Eeference No. 8 of 1939 made by the learned 
Collector, Shahpur district., Here the entry 
is ''baqi lene"' or balance to be recovered 
and is thumb-marked by the debtor. The 
learned Collector here considered that the 
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use of the word ''lene" in the instrument 
amounted to a promise to pay within the ^ 
meaning of s. 25 (3), Contract Act, and, 
therefore, the instrument amounted to an 
agreement. Since the decision by the Privy 
Council in 33 Cal. 1047,^ there has been con- 
siderable divergence of opinion in interpret- 
ing the dictum of their Lordships. That was 
a case under s. 19, Lijnitation Act, and their 
Lordships held that an unconditional ac- 
knowledgment implied a promise to pay. In 
17 Lah. 1^ the question was whether a memo- 
randum of a transaction in a vendor’s bahi 
thumb-marked by the purchaser was charge- 
able to stamp duty and it was held that it 
was not chargeable at all, being neither an / 
acknowledgment nor an agreement. Tek 
Chand J. in delivering the judgment of the 
Pull Bench quoted the well-known dictum 
of Hawkins J. in (1892) 2 Q.B. 483^'^ to the 
effect that 

the mere fact that a document may assist in prov- 
ing a contract does not render it chargeable with 
stamp duty; it is only so chai’geable when the doen- 
ment amounts to an agreement of itself or to a 
memorandum of an agreement already made. 

And later the learned Judge observed at 
page 8 as follows : 

It may be stated, however, that in considering 
whether a document is governed by the article or 
the proviso, it is important to bear in mind the well 
settled (but often forgotten) principle that it is the g 
document as it stands, and not the bargain to which 
it refers, which has been made chargeable to stamp 
duty. As has been well put, the duty is on the in- 
strument and not on the transaction. If therefore a 
document is so worded that it expressly, or by 
necessary implication, comes within a particular 
provision of the Act, it must be stamped according- 
ly. But the implication must arise from the phra- 
seology used in the document, and not be a matter 
of legal inference or presumption. 

It would prima facie appear therefore that 
a document which does not contain an ex- 
press promise to pay but from which a pro- 
mise to pay can be deduced as an implication 
by means of legal deduction or with the help 
of legal presumptions is not a document ^ 
within the scope of the section. Where the 
promise to pay has to be extracted out of the 
language used in the instrument, it is obvi- 
ous, there is no express promise to pay which 
would attract the application of the Stamp 
Law. The practice of the Lahore High Court 
has not been uniform and there is some 

1. (’06)33 Gah 1047 : S3 lX l65 : 2 N.L.B. i30^ 

4 0. L. J. 94 ; 10 0. W. H, 874 (P, C,), Maniram 
Seth V. Seth Bup Chand. - ^ 

2. (’85) 22 A.LE. 1985 Lah. 567 ; 158 I.C. 2$4 : 17 
Lah. 1 : 88 P. L. B. 390 (F.B.), Nanak Chand v, 
Fattu. 

3. (1892) 2 Q.B, 484: 61 LJ.Q.B/696: 56 J.P.SOS, 

V, Oarbollb Smoke l^all €d. 
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^ divergence of authority in this Court. In 
A.I.B. 1931 Lah. 631^ an unconditional ac- 
knowledgment to pay was held liable to duty 
as an agreement on an interpretation of the 
dictum of the Privy Council in the Privy 
Council case referred to already. This judg- 
ment appears to ‘be too widely expressed 
and the actual words of the instrument are 
not stated in the body of the judgment. I 
sent for the High Court tablet of the case 
and the entry is not reproduced in any of 
the judgments of the lower Courts. It was 
explained, however, in 17 Lah. l^ by one of 
the learned Judges who was a party to this 
decision that the judgment in this case was 
^ not intended to lay down a rule of universal 
application. The proviso to Art, 1 indicates 
that there can be an acknowledgment with- 
out a promise to pay; otherwise the proviso 
would become meaningless. 

In 34: P.L.B, 4:17® Bhide J. held that a pro- 
mise to pay cannot be deemed to be included 
in an acknowledgment for the purpose of the 
Stamp Act. The words of this instrument 
in the case were ‘‘The account of so and so, 
haqi raJie Es. 744:-4-6*’ and the entry was 
thumb-marked by the debtor. This was held 
to be a mere acknowledgment. In A.I.E, 1938 
Lah. 611® Jai Lai J, held that where a balance 
® had been struck in the creditor’s bahi and 
was signed by the debtor, the document was 
an agreement and not a mere acknowledg- 
ment. The words there were *‘baqi rahe lene 
lehha harfce'^ This judgment professes to 
follow the rule laid down in A.I.E. 1931 Lah. 
631^ which the learned Judge considered was 
approved in 17 Lah. i^ whereas in fact it was 
said in the Full Bench case that the earlier 
case laid down no rule of general applica- 
bility. The learned Judge disapproved of 
34 P, L, E. 417® but as there is no discussion 
of the subject, this ease cannot be taken to 
be authoritative. In 38 P. L. L. 269^ Jai Lai 
^ and Sale JJ, considered a similar point and 
it was held, there that before an instrument 
could be held to be a bond, there must be 


connexion that in 22 Cal. 757,® the learned ^ 
Judges in dealing with the case of a bond laid 
down the law as follows : 

The important word in this definition is the 
word ‘obliges,’ and no document can be a bond 
within it unless it is one which itself creates an 
obligation to pay money, as is the case with those 
documents which are known as bonds according to 
the common use of the word, but is not the case 
with acknowledgments of advances, or of the pur- * 
chase and receipt of goods, the obligation to pay for 
which is not created by the instrument but arises 
from the promises to repay advances and to pay for 
goods, which the law always implies when money 
is borrowed or goods are purchased. 

In 119 1. C. 417,® Dalip Singh J., held that 
an unconditional acknowledgment implies a 
promise to pay and such an acknowledgment / 
if unstamped can be admitted into evidence 
on payment of the requisite penalty. 10 Lah. 
745^® and 10 Lah. 748^^ were oases under the 
Limitation Act and the position under the 
Stamp Act was not considered. There it was 
held that unconditional acknowledgment 
would amount to a promise to pay. On the 
other hand, in E.S. A. 270 of 1938^^ Din Muham- 
mad J., decided on facts almost identical 
with those in A. I, E. 1938 Lah. 511® in a con- 
trary sense. It appears to me that the judg- 
ment of Din Muhammad J., is more in 


accord with the current of authority. In 
A. I. K, 1938 Lah. 503^® Tek Chand and Dalip g 
Singh JJ. held that ordinarily a balance 
struck by the debtor followed by the words 
'%aqi rahe'" signed by the debtor would 
be a mere acknowledgment. But where the 
words used were '%(iqi dene"' that would 
amount to be an agreement and liable to stamp 
duty as such. If this agreement was attested 
by witnesses, it would be liable to ad valo- 
rem stamp duty as a bond. In the other 
High Courts, the position appears to be 
accepted that entries using the words ''lene'' 
and "dene" and thumb-marked by the deb- 
tor are mere acknowledgments. Beference 


in this connexion may be made inter alia to 
the following reported cases : 50 I. 0. 781,^^ ^ 


8. (’95) 22 Cal. 757, Hira Lai v. Queen-Empress. 


.an express promise to pay which could not 
be inferred from the mere fact of acknow- 
ledgment, and in this sense 34 E. L. E. 417® 
was approvedv it may be mentioned in this 

4. (’31) 18 1 1931 Lah. 631 : 132 1.07 88X, 

Pahlad V, Shib LaL * 

, S. (’83) ao A.I.B. Laii. 871: 142 1.6. 535: 34 
. 417, 5agB& 'Nath V. Mt. Obaiili. 

; ^ (’38) 25 AJ-B. 1988 liah. 511; 1781.0. 197: 40 
i ' .'OftiiJ. 9: 40 281, Jim t>iai Ohto^ Maid- 

V. Baffithi. . ’ .1 . , 

/ ' 19^7 'Irnhi'm -' 170 1,0. 68 ; 88 


9. (’30) 17 A. 1. E. 1930 Lah. 177 : 119 1. C. 417, 
Firm Bam Ditta Mai Bam Dhan v. Kesar Las. 

10. (’29) 16 A.I.R. 1929 Lah. 263 : 115 I. G. 764 ; 
10 Lah. 745 : 30 P.L.E. 240, Kahan Ohand-Duia 
Bam V. Laya Bam Amrit Bam. 

11. (’29) 16 A.I.E. 1929 Lah. 264 : 115 I. 0. 858 : 
10 Lah. 748 : 30 F. L, B. 226, Fateh Chand v. 
Ganga Singh. 

12. BeporteA in (’39) 26 A. I. B. 1939 Lah. 466 : 
186 I. 0. 718 ; 41 F. L. B. 878, Joti Fershad v. 
BAham Ali. 

is. (’88) 25 A.I.B. 1988 Lah. 503 1 1771 0. 270 : 
40 F. L. B. 193| Firm Tek, Cha/nd-Lawat v-r 
Ata. Mohammad. ■ ' 
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^ 52 Bom. 52l/® 21 Mad. 49,^® 38 Mad. 660,^* 
54 ALL. 506,^® A.I.E. 1934 Nag. 273^'^ and A.I.R. 
1935 Nag. 221.2® 

There thus appears to be a considerable 
conflict of opinion in this Court as evidenced 
by the following decisions : 36 P. B. 1886 , 

35 P. R. 1903,22 G 8 P. R. 1904,23 102 P. E. 
1905, 2‘^ 119 P. R. 1908,2° 132 L C. 844,2® 33 p 3 ^ 
9402^ and particularly A.I.R. 1938 Lab 511® 
on the one side and 34 p. L. R. 417'"^ and 
R, S. A. No. 270 of 1938^2 on the other. In 
view of this conflict and in view of the fact 
that this and similar questions are arising 
in Courts nearly every day and in further 
view of the fact that the interests of the 
^ Chief Eevenue Authority are intimately 
affected, I consider that the matter is one 
on which an authoritative pronouncement 
is essential and therefore should be dealt 
with by a larger Bench. These papers will 
accordingly be laid before the Hon’ble the 
Chief Justice for such action as he may 
consider necessary. In the event of these 
cases being sent to a larger Bench, I consider 
that notice of hearing should be given to the 
Chief Eevenue Authority with a suggestion 
that the learned Advocate- General should be 
instructed to appear personally in the High 
Court. 

^ Order of Eeferencb by Division 
Bench to Full Bench 
Din Mohammad J. — This case 
was referred to a Division Bench as my 

15. (’28) 15 A.I.R. 1928 Bom, 319 : 112 I. C. 24 : 
52 Bom, 521 : 30 Bom.L.R. 733, Maganlai Harji- 
bhai V, Amichand Gulabji. • 

16. (’98) 21 Mad. 49 : 7 M. L. J. 291, Tirupati 
Goundan v. Rama Beddi. 

17. (’14) 1 A.I.R, 1914 Mad. 657 : 21 I.C. 864 : 38 
Mad. 660 : 26 M. L.J. 19, Muthu Sastrigal v. Vis- 
vanatha Pandarasannadhi. 

18. (’32) 19 A. I. R. 1932 AIL 461 : 140 I. C. 783 : 
54 All. 606 : 1932 A. L. J. 279, Girdhari Lai v. 
Rishnn Ohand. 

19. (’34) 21 A.LR. 1934 Nag. 273 : 153 I. C. 255 : 
^ 31 N.L.R. 105, Ram Chandra Bachhraj v. Muka. 

20. {’35) 22 A. I. R. 1935 Nag 221 : 159 1. G. 447, 
Shamlal v. Gulab Chand. 

21. (’86) 36 P. R. 1886, Pt. Harkishen Das v. Pir 
Baksh. 

22. (’03) 35 P. R. 1903 : 101 P. L. R, 1903 (F.B,), 
Daula y. Ganda. 

23. (’04) 68 P. B. 1904: 123 P. L. B. 1904, Ganpat 
V. Daulat Ram. 

24. (*05) 102 P. B. 1905, Mahbnb Jan v. Nur-nd- 
Bin. 

25. (’08) 119 P. B, 1908, Pala Mai v. Tula Bam, 

26. (’31) 132 I 0 844 : 32 P. L. B.. 767, Eelu Mai 
V, Shoran. 

27* (’32) 19 A. I, B, 1932 Bah 470 : 137 L C. 840; 
MB P. L. R. 940, Kanshi BamrB^nshi Earn y. 
ArianBatS. 


Eam V. Faiz (FB) 

learned brother Eam Lall J. was of opi- ^ 
nion that the authorities even of this 
Court on the (jnestion involved in the case 
were not uniform. The question is whether 
a balance couched in the words ^'baqi ralie 
lene lelcha Icarke" written by the creditor 
and signed by the debtor and attested by 
a witness amounts to an acknowledgment 
under Art. 1 of scb. i, Stamp Act or is an 
agreement under Art. 5 or a bond under 
Art. 15 of the same Scbednle. The authorities 
that are relevant to the consideration of 
this matter have been summarised in An- 
nexure A."^' 

It is obvious that in most cases where the 
payment of interest has been agreed upon, 
the entry has been held to be something 
more than a mere acknovvdedgment. But, 
where this is not the case, the general trend 
of authority is that the entry is a mere 
acknowledgment. In the latest authority of 
this Court reported in 41 P. L. R. 194,^® re- 
ference has been made to the Pull Bench 
judgment reported in A. I. R. 1938 Lab 234,^® 
but, with all respect, I may observe that 
the Full Bench judgment is not universally 
applicable, inasmuch as the entry there 
contained a promise to pay interest. It is 
true that Dalip Singh J. remarked : 

A loDg course of rulings has held, not only on the g 
question of interest but ^Yhere the words used 
amount to the words, *is payable’ or ‘to be paid’ or 
‘to be taken' or ‘to be given* dm%a\ ^baqi 

lena' etc:, almost invariably that such words 
amount to a promise to pay v/ithin the meaning of 
S. 25 (3), Contract Act. 

But, again with all respect, I may say 
that this remark was in the nature of obiter 
dictum and is not literally correct, as would 
appear from Annexure A. 

The Pull Bench case reported in 17 Lab, 
is also distinguishable as it deals with a 
different matter altogether. Further, the 
Advocate General has pointed out that in 
none of the cases referred to in the Annexure A 
has the attention of the Judges been drawn h 
to s. G, Stamp Act, which contemplates that 
an entry may be covered by more than one 
definition. I am therefore definitely of opi- 
nion that the matter involved in this case 
should be referred to a Pull Bench so that 
the controversy may be set at rest once for 
all. The connected civil Ref. No. 8 of 1939, 
can also be decided at the same time by the 
same Puli Bench. * 

28. (’39) 26 A.I.B, 1939 Lab 486 : IsTl, 0. 420 : 

41 P. L. B. 194, Fateh Mohammad v. Si^rja. 

29. (*38) 25 A.LB. 1988 Lab 234 f 174 L 0. 277 : 

L1P.B. (1938) Lab 193 ; 40 P. L. B. 533 (F.B.),, 

Shauti Parkasb V. Saruam pas* ’ 
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Bam Lall I. — I agree that the question 
raised is one of great importance and frequent 
occurrence and should therefore be decided 
by a Pull Bench. 

OPINIOH 


Dalip Singh J, — The question arising 
for decision in this ease is whether certain 
entries in a bahi have been rightly treated 
as bonds or agreements or whether they 
should be treated as acknowledgments and 
should be charged stamp duty or not charged 
as the ease may be accordingly. The first 
entry in question is as follows: ''Baqi rahe 
lene lekha karke rupees 150.’' The entry is 
^ stamped with a one anna stamp. It is attes- 
ted by two witnesses and thumb-marked by 
the debtor. This entry has been treated as a 
bond. The second entry is in the same words. 
The sum is Es. 100. The stamp is one anna. 
It is attested by two witnesses and treated as 
a bond. The third entry is the same as the 
second entry. In the fourth entry the words 
are ^*baqi rahe lene lekha tara ES. 484-3-0.” 
The stamp is one anna. It is attested and 
is treated as a bond. The fifth entry is in 
the words of the first entry. The sum is 
ES. 439-4-0, The stamp is one anna. It is not 
attested and is treated as an agreement. In 
c the sixth entry the words are the same as in 
the first. The sum is Es. 1000. The stamp is 
four annas. It is attested and is treated as a 
bond. The seventh entry is ''haqi rahe'\ The 
sum is ES. 1480. The stamp is one anna. It 
is attested and is treated as an acknowledg- 
ment. The eighth entry is '*baqi rahe lene'' 
The sum is Es. 1000. The stamp is one anna. 
It is attested and is treated as a bond. The 
ninth entry is ''haqi rahe lene'\ The sum is 
ES. 1750. It is not signed and not attested. 
It is therefore nothing but a memorandum. 


d 


The question is whether these words merely 
amount to an acknowledgment or import a 
promise to pay. In the latter case they will 
amount either to an agreement or, if attest- 
ed, to a bond. There are a number of rulings 
on the subject. The first ruling to which 
reference may be made is 35 p.B. 1903.^^ That 
was a case where the words as given in that 
judgment stipulated interest and they were 
construed as a promise to pay. It was poin- 
ted out in that judgment that each entry has 
to be considered on its merits aM the inten- 


tion of the parties, wfll determine whether 
thf language which is ofen not particularly 
a^urate meant to import a promise tb pay 
an.'abJsnowWdgmept ,, 
was ' 



rulings 72 P.B. 1879®® and 33 P.E. 1882®^ also ^ 
were rulings where there was a stipulation 
for interest and these were construed as im- 
porting a promise to pay. In 36 P.B. 1886^^ 
the words ''baqi" without the word ''lene" 
or "dene" was construed as not importing a 
promise to pay. In 4 P.E. 1885 (Rev.)®^ the 
English translation is given as ‘‘balance 
payable”. It was held that this was not a 
bond or an agreement. In 68 p.R. 1904^® the 
words "baqi adhe" were held not to import 
a promise to pay. In 119 P.R. 1908^® the words 
"baqi dene rahe" were held not to import a 
promise to pay. In 102 P.R. 1905®^ the words 
"as sar-i-nau hisab kar ke baqi mere zimme 

rahe kih sanad rahe" were held to f 

import a promise to pay. In 135 P.W.R. 1910 
==8I.C. 575®® interest was promised to be paid. 

In a.i.r. 1932 Lall. 470®^ the words "baqi 
dene" were construed to import a promise 
to pay. In 34 P.L.R. 417^ the words "baqi 
rahe" were held to be merely an acknowledg- 
ment. In 16 Lah. 258®^ the words "baqi dene 
kite" were held to import a promise to pay. 

In l.L.R. (1938) Lah. 193®® interest was stipu- 
lated to be paid. In A.I.R. 1938 Lah. 503^® 
Tek Chand J. and myself held that there was 
a distinction between the words ''baqi dene" 
and "baqi rahe". "Baqi rahe" would not 
import a promise to pay. "Baqi dene'\ it g 
was thought, would ordinarily import a 
promise to pay. In A.I.R. 1938 Lah. 511® Jai 
Lai J. held that "baqi rahe lene lekha kar 
ke" imported a promise to pay. In 41 P.L.R. 
87812 Mohammad J. interpreted the 
words "baqi rahe lene” as not importing a 
promise to pay.*In 41 P.L.R. 194®® the words 
"baqi rahe lene" were construed by Tek 
Chand J, as importing a promise to pay. 

In addition to these Punjab rulings, we 
have been referred to 54 ALL. 606^® where 
the words "baqi dene rahe hisab kar ke** 
were held not to import a promise to pay. 
In 52 Bom. 521^^ the words "baqi dewa" in- 
terpreted as balance due were held not to ^ 
import a promise to pay. In A.I.R, 1929 Cal. 
444®® the words “I remain liable to pay” 
were held not to import a promise to pay. 
In A.I.R. 1935 Nag. 221^® the words "rupayya 
dena baqi qabul hai" were held not to 

30. (’79) 72 P.R. 1879, Ladhu Saha v. Fazl Dad. 

31 . (*82) 33 P.R. 1882, Jyaram v. Sadaram. 

32 . (’86) 4P.B.1885,(Bev.),ChambaRamv. Crown, 

33 . (’10) 8 I.C. 575 : 135 P.W.B. 1910, Bhola Bam 

V. Nanak Chand. 

34 . (*34) 21 A.I.R. 1934 Lah. 835 : 155 I.0, 1074 : 

16 Lah. 258 : 37 P.L.R. 478. Nihalu Bain Chela 

V. Badhu Ram Hnkmi Bam,. 

35* (*29) 16 A.I.B. 1929 444 :;i21 ^412 ; 

57 ,Cai; 394; ; S3 AW.B. 965^, to v. 

■ ■ ", ‘ , ■■ , ; ' ; ;■ ■ , , 
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^ import a promise to pay. In 21 Mad. 49^® 
the words ‘*I am liable to pay’* were held 
not to import a promise to pay. In this 
conflict of rulings, it seems to me that the 
principle laid down in the Pull Bench ruling 
referred to above, namely, 35 p.n. 1903*^^ is 
the correct principle. Each entry has to be 
weighed on its merits and with reference to 
the circumstances of the case and a decision 
arrived at as to whether the words in ques- 
tion import or do not import promise to 
pay. The distinction drawn in A.I.E. 1938 
Lah. 603^® between '%aqi dene'* and *'baqi 
rahe" does not, in view of what we have 
heard today and the inquiries made by the 
^ Bench from various members of the Bar, seem 
to be well founded. It would appear that 
the words ''baqi rahe*' and '%aqi rahe dene*' 
or ''baqi rahe lene** are loosely used to 
convey the same idea, namely, balance due. 
This being so, in the circumstances of this 
case, which comes from Ambala where the 
language is perhaps nearer to Urdu than 
the language in the rest of the Punjab, I 
would hold that the entries which have been 
given in detail above do not import a promise 
to pay and that they should be treated 
merely as acknowledgments. They are not 
bonds and not agreements. 
c I now pass on to notice that in 38 P.L.B. 
269^' a Division Bench (Jai Lai and Sale JJ.) 
held that a certain document was not a bond. 
It was conceded by counsel in that case that 
it was an agreement. It was obvious, how- 
ever, that if the document was an agreement 
and was attested, it must become a bond. 
Now I have only to notice the last conten- 
tion of the Advocate General, namely, that 
the entries in question are bonds or agree- 
ments by reason of the terms of s. 6, Stamp 
Act, which contemplates that a document 
may fall into two categories and since every 
unconditional acknowledgment implies a 
- promise to pay, therefore, all unconditional 
^ acknowledgments are agreements and, if 
attested, are bonds, because by the definition 
of a bond the person executing the bond 
obliges himself to pay a certain sum. Ac- 
cording to him, therefore, since an uncondi- 
tional acknowledgment by reason of the 
implied promise to pay obliges a person to 
pay the sum acknowledged, therefore, it is, 
if attested, always a bond. He conceded that 
the language about an- agreement in the 
Stamp Act being different, it might remain 
only an acknowledgment and not an agree- 
ment. It seems to me, however, that this 
argument mistakes the real nature of stamp 
duty which is not based on the legal obliga- 
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tion flowing from a document but is based ^ 
on the nature of the document itself. What 
is taxed in other woi’ds is not the transac- 
tion hut the document and therefore what- 
ever implied promise there may be involved 
in an unconditional acknowledgment, it can 
never be a bond unless the obligation is con- 
tained in the document itself in express 
terms. I, therefore, see no force in this con- 
tention of the learned Advocate General. I 
would leave the parties to hear their own 
costs in this reference to the Full Bench. 

Bhide J, — I agree and would like to add 
only a few observations. The question whe- 
ther the various entries with respect to j, 
balances struck by the defendant in plain- 
tiff’s bahi from time to time are to be classed 
as acknowledgments, agreements or bonds 
for the purposes of duty chargeable under the 
Stamp Act has to be decided on the basis of 
the language used. As pointed out in the 
Full Bench ruling 17 Lah. at p. 9, it is the 
phraseology used and not the legal implica- 
tions following from it that determines the 
duty chargeable on such cases. In most cases 
in which balances are struck from time to 
time as in this case, the object is to extend 
the period of limitation and nothing more. 
The promise to pay is made at the time 
when the original loan is advanced and there ^ 
is no necessity to make any fresh promise to 
pay so long as the period for limitation has 
not expired. But when the debt remains 
unpaid and the period of limitation is about 
to expire, the creditor generally requires the 
debtor to make an entry in his account-book 
acknowledging the balance due so that it 
may serve to extend the period of limitation. 
Such entries usually fall within the category 
of “acknowledgments” as given in Article 1 
(sch. l), Stamp Act, except when they are 
taken out of the scope of the article by the 
proviso thereto. Article 1 (Soh. l), Stamp 
Act, runs as follows : % 

Acknowledgment of a debt exceeding Es. 20 in 
amount or value, written or signed by, or on behalf 
of, a debtor in order to supply evidence of such debt 
in any book (other than a banker’s pass-book) or on 
a separate piece of paper when such book or paper is 
left in the creditor’s possession : provided that such 
acknowledgment does not contain any promise to 
pay the debt or any stipulation to pay interest or to 
deliver any goods or other property. 

As pointed out above, in most eases of this 
type, the object is merely to supply evidence 
of an acknowledgment of the debt and noth- 
ing more. What usually happens Is that the 
accounts are gone into, a balance is struck , 
in the account book and is signed by the 
debtor. Sometimes the entry is also attested 


I 
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^ by witnesses. The phraseology employed 
usually is baqi dene, baqi lene, or haqi ralie^ 
but all these expressions appear to mean 
really the same thing, viz., that such and 
such balance is payable. Even when the 
entry is merely haqi rahe (balance remains) 
without the words dene or lene I take it to 
mean 'baqi dene rahe" or 'baqi lene raJie' 
L e., (balance remains payable). In other 
words, the expression baqi rahe seems to be 
merely an abbreviated form of the expres- 
sion baqi dene (or lene) rahe. I am unable 
to see any material distinction between 
these entries so far as the meaning of the 
phraseology is concerned. I am therefore, of 
^ opinion that when this phraseology is em- 
ployed and there are no other words expres- 


sing any promise to pay the entries should ^ 
be taken to amount to mere acknowledg- 
ment and would be chargeable as such with 
a duty of one anna only if the acknowledg- 
ment is for a sum of more than Es. 20, Of 
course if the acknowledgment includes any 
stipulation as to interest or to deliver any 
goods or other property the entry, will be 
taken out of the scope ,of the Article, by 
virtue of its proviso. If the phraseology of 
the entry itself contains a distinct promise 
to pay, it will be called as an agreement. If 
the entry is also attested it will be classed 
as a bond. 

Bam Lall J. — I agree with Bhide J„ 
and have nothing further to add, i 

E.K. Question a^iswered. 


Annexube *'A” 


Authority; Entry. 


Decision. 


Judge or Judges. 


4 P. R. 1885 (Eev.).32 

Aeeount of Eoda. . . . 16th Magh St. 1937. 

Bs. . . . balance payable by Eoda. . . . struck 
on .... by Bam Kapur at the dictation 
of both parties, accounts made up of. . . . 

Mark of Boda. . . .Signature ofDiyalMehra 
at the request of Boda . . 

86 P. R. 1886.21 

Bupaye . . . .rok baqi miti Poh. . . . zahani 
Pir Bux di . . . . nishani Pir Bux, 

68 P. R. 1904.23 

Lekha Ganpat . . . Sainhat , . . rupaya . . . 

baqi ahde rtipaya hathi Ganpat 

di, ruhru Ibrahim (signed by the debtor). 

119 P. R. 1908.23 

Sarkhat kar diita. 

Baqi dena raha. Tarikli ek January .... 

Daskliat Eoda Bam, tikas laga ditta .... 
Um Pala Mai, 

(’84) 8 Bom. 405, Banchhoddas 
Nathuhhai v. J, Khuslialchandfi^ 

Baqi dewa (balance due) found after com- 
parison by the hands of Jai Ghand. 

22 Cal. 757.8 

^ Advance through self in cash Bs. 75. This 
amount is taken by me as loan, I shall 
pay interest at the rate of Be. 1 per cent, 
per mensem. Witnessed by ... . 


54 AU. 506.^8 

Baqi d$na rahe mitL . . . tain hisab kar ke 
(Signed by. the two debtors). 

52.poin. 521“ 

Ba^i dewa (L 0., balahce dub). 

R.4929 Cal. 

, ' ' ' ^ Kipmmin ' liable ' to ^ *; for; the 'suto of . 

' - V,. ’ A'i"' - u 


Entry not a bond within the 
meaning of the Stamp Act, 


No express or implied promise 
to pay. 

Amounts to an acknowledgment 
of liability. 


A mere acknowledgment of liabi- 
lity. 


Did not amount to a promise 
to pay. 

Mere mention of rate of interest 
and attestation by witnesses 
does not convert an acknow- 
ledgment into a bond. No docu- 
ment can be a bond unless it 
creates by itself an obligation 
to pay the money. 

Mere acknowledgment not su£Sl- 
cient for the purposes of 
S. 25 (3), Contract Act. 

No express promise to pay under 
S. 25 {3)» Contract Act. 

No express promise to pay. 
Mer^ admission of lability and 

; declaration ‘ol-lndelitadneas.;, '! 


Col. Davies, Einaneial 
Commissioner. 


Tremlett and Smyth ^ 
JJ, s 

Anderson and Battigan 
JJ. 


Battigan and Shah 
Din JJ. 


Sir Charles Sargent 
0. J, and Haridas J. 

Sir W. Comer Petheram } 
0. J, and Beverley J. 


Mukerji and Bennet 
JJ. 


Patkar and Baker JJ, 


Suhrawardy and Jank 
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Authority; Entry. 


Decision. 


Judge or Judges. 


A. I. R. 1934 Nag. 278.^“ 

Rs .... found due this day on making 
accounts of old khata balance and pro- 
missory note dated. . . . 

A. I. R. 1936 Nag. 221.“ 

Eupa^/a dena baqi qahul haL 

34 P. L. R. 417.5 

Lehha paya Ballu 7^c . . . . rupaye haqi 
rahe. . . . angutha Ballu ka* Eh anna 
iikat .... Ugahi Atma Earn. 

38 P. L. R. 269.’' 

Acknowledgment of debt signed by the deb- 
tor and attested by two witnesses. 

41 P. L. R. 878.^2 

Lehha paya Eahm Ali ka, Bagi rahe lene 
zahani .... nishan angutha Eahm Ali. 

A. I. R. 1938 Lah. 

Hisah Yaddasht Lachhman Das. . . . &ud 
hahisah fisadi . . . muqarrir kiya gaya, 

babaq Shanti Parkash tdhrir kar 

diya, Mubligh .... hagaya hisab man- 
- darja bala tahrir kiya gaya hai. Ticket 

lagaya gaya, Lachhman Das 

bagulm khud, 

A. I. R. 1938 Lah. 503.^^ 

Mubligh bagi dene. Pichhla hisab 

samajh liya Mubligh baqi 

dene mushtarka ham donon bhaiyon^ko 
hai. 

17 Lah. 1.2 

Debited to Fattu barber. Details of articles 
sold. Thumb-mark of Fattu. 


A. I. R. 1931 Lah. 631.* 

Unconditional acknowledgment made by 
the debtor. 

(’83) 20 A. I.'R. 1933 Lah. 209 : 141 
I. C. 617 ; 34 P. L. R. 430, Muhhi 
Lai Ohand v. M, Gul Muhammad,^ 

A. I. R. 1938 Lah. 611.® 

Bagi rahe lene lakha kar ke. 

Signed by the debtor. 


33 P. R. 1882.®! 

Bnpees 56 balance remains. Money to be 
received bearing interest. Rs. 28 to be 
received in the spring of leth , . . signed 
by the debtor, 

72 P. R. 1879.® 

Balance Bs . . « 1 per cent, per mensem fised 
as interest . , , , signed by the debtor. 

85 P. R. 1903,22 

Lehha paya Qanda , . . . miti Jeth. * 
Bs. 948 bagi lene Gmda Pason, biaj 
minhra do rupya ih* . * * rcbhari Jhaba 
Singh . • . robkari Mehtab Singh lilohar 
- . , , Nambardar, 


Bare acknowledgment under 
Art. 1, Sch. 1, Stamp Act. 

Staples A. J. C. 

Not sufficient under S. 25 (3). 

Subhedar A. J. C. 

Acknowledgment and not a 
bond in spite of attestation. 

Bhide J. 

An implied obligation cannot 
convert an acknowledgment 
into a bond. 

Jai Lai and Sale JJ. 

Promise to pay not espressed in 
unequivocal terms. 

Din Mohammad J, 

Contains a promise to pay within 
the meaning of S. 25 (3), Con- 
tract Act. 

Coldstream, D a 1 i p 
Singh & Din Moham- 
mad JJ. (F. B.). 

Amounts to an agreement and 
is liable to be stamped as such. 
If attested amounts to a bond. 

Tek Chand and Dallp 
Singh JJ, 

Neither an agreement or memo 
of agreement under Art. 5 nor 
an acknowledgment of debt 
under Art. 1. 

Tek Chand, D a 1 i p 
Singh and Bangi Lai, 
JJ. (F. B.}. 

Amounts to an agreement. Fur- 
ther explained in (Note) 17 
Lah 1.3 

Mere acknowledgment does not 
contain any distinct promise to 
pay. 

Harrison and Tek 
Chand JJ. 

Bhide J, 

Is an agreement. 

Note . — Mainly relying onA.I.B. 
1931 Lah. 631^ on the ground 
that that judgment was ap- 
proved in 17 Lah. 1,3 which it 
was not. 

Jai Lai J. 

Entry amounted not only to ac- 
knowledgment of a subsisting 
liability but to a promise to pay 
the two items. 

Plowden and Bark- 
ley JJ, 

Entry contains a promise to pay 
the balance with interest. 

Plowden and Fit^pat*- 
rick JJ. 

The instrument is a bond, 

Clark BeM aud EarrU 
SOB JJ. (E B.). 
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Authority; Entry. 

Decision. 

Judge or Judges. 

102 P. E. 1905.2* 

Bais tahrir anhi niubligh . . » €lb sare nau 

Entry constitutes a promise to 

Eobertson and Ratti- 

hisab harke habat liisab bala jo ki 

pay. 

gan JJ. 

hamrak ..... mere jimma haki raha 


, 

hai, lehsa yeh chand kalme bataur sanad 
likh deta hun ki sanad rake aur waqt 
hajit ham awe, 

185 P. W. E. 1910.®® 

Distinct promise to pay interest. 

Amounts to a bond. 

Eattigan J. 

8 Lah. 826 : (*22) 9 A.LE. 1922 Lah. 
425 : 69 I. C. 502, Nand Lai v. 
Partab Singh?^ 

After scrutiny of the accounts ..... We 

Entry was a promise to pay. 

i 

Le Eossignol and Mar- 

have struck a debit balance against our- 


tineau JJ. 

selves of Bs .... on account of advances 
and losses of every kind. Interest to pay 
at the rate of Es. 0-7-6 per cent. 

5 Lah. 406 : (’25) 12 A.I.E. 1925 Lah. 
75 : 84 I. C. 524, Narain Das v. 
Miran BahsJi?^ 

Entry not containing express promise to 

1 Entry implies a promise to pay 

1 

Martineau and Moti 

pay the principal but makes mention of 

the principal and is a bond. 

Sagar JJ, 

interest being payable at the sahukara 
rate. 

A. I. E. 1982 Lah. 470.®^ j 

Tin hasar rupaya habat nuksan dene. 

The words express a definite 

Harrison and Addi- 

promise to pay. 

son JJ, 

119 L 0. 417.^^ 

Balance struck. Amount carrying interest 

Unconditional acknowledgment. 

Balip Singh J. 

at the rate of 1 percent, per mensem. 

Implies a promise to pay. 


16 Lah. 258.®* 

Bupees . . . Lehhe haqi devrne kite . . . 

i 

Words can be construed as a 

Bhide and Din 

promise to pay. 

Mohammad JJ, 

33 Cal. 1047.* 

For the last five years he had open and 

The respondent acknowledged 


current accounts with the deceased. 

his liability to pay his debt 


10 Lah. 748,** 

if the balance could be ascer- 
tained against him. 

Followed 33 Oal, 1047.1 

Sir Shadi Lai C. J, 

41 F. L. B, 194.28 

Bisah Surja hania haqi lene take miti 

Entry amounts to an agreement. 

and Skemp JJ. 

Tek Chand J. 

Fhh , . , rupaya haqi anki. . . . daskhat 
Surja, upar he Ukhe sahi. Signed by the 
executant in the following words, 

English Reports Kings Bench 999 — Case 
No. 277. 

I do hereby acknowledge I owe you. 

At p. 1000. The word ‘oblige* is 

HoltO.J. andPowellJ.; 


not necessary to make a bond, 

Powys J. dissenting. 


for if one under hand and seal 


acknowledges himself ‘indebted* 



it is enough to bind him. 




Md. Ishaq Madabi v 
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Young C. J. and Sale J. 
Mohammad Ishaq Madari — Conmct 
Appellant 

V. 

Emperor. 

Criminal Appeal No. 546 of 1941, Decided on 
11th July 1941, from order of Sess. Judge, Delhi, 
D/- 24th«April 1941. 

(a) Criminal trial — Evidence — Identification 
parade — Witness identifying accused as mur- 
derer — In committal proceedings witness stating 
inability to identify accused in Court due to lapse 
of some months — Accused only tendered before 
Sessions Court — Prosecution not calling wit- 

, ness in Sessions Court to prove aforesaid facts 
^ —Fact that witness identified accused at parade 
held could not be considered. 

The prosecution witness was called to the identi- 
fication parade and duly identified the accused as 
the murderer. During the committal proceedings 
however, the witness stated that as some months 
had elapsed, he was then unable to identify the 
accused in Court. Accordingly he was only tendered 
before the Sessions Court which assumed that the 
witness had in some way ‘resiled.’ 

Held that owing to the failure of the prosecution 
to call the witness before the Sessions Court and to 
allow him to prove the above-mentioned facts, the fact 
that the witness identified the accused at the identi- 
fication parade could not be taken into consideration. 

[P 61c] 

(b) Criminal trial— Evidence— Statement by 
c witness to police— Method of proof. 

For the purpose of proving the statement by a 
witness to a police oJBficer the Court should insist 
on the production of the writer himself, when 
available, as the normal method of proof of such 
statement. [P 61c] 

(c) Penal Code (1860), Ss. 147, 149 and 302— 
Muslim crowd constituting unlawful assembly 
with object of obstructing Hindu processionists 
led by police Sub-Inspector — Muslim crowd 
throwing stones at processionists and doing 
other acts of violence— One of crowd stabbing 
Sub-Inspector— Accused participating in throw- 
ing stones held guilty under S. 147 and not 
under S. 149 read with S, 302. 

The Muslim crowd constituting an unlawful as- 
sembly with obstruction of Hindu processionists as 
d its comman object, threw stones and committed 
other acts of violence. One of the crowd stabbed 
the police Sub-Inspector, .who was leading the 
Hindu procession, with a knife. The accused were 
shown to have participated in throwing stones at 
the processionists ; 

Meld that the accused were guilty under S. 147 
only for the acts which they were proved to have 
committed in prosecution of the common object of the 
unlawful assembly, that is to say, of throwing stones 
at the procession. They could not be held construc- 
tively liable under S. 149 read with S. 302 for the 
murder of the Sub-Inspector since the stabbing of the 
Sub-Inspector was an isolated act, by an individual 
rioter; and it could not be said that the other 
members of the unlawful assembly knew it to be 
likely that the stabbing of the Sub-Inspector wwld 
be committed in prosecution of the eoxhmbn object, 

, [P 64(f,e] 
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Main Abdul Aziz and Iftikhar-XJUEag — 

for Appellant, ® 

M. Sleem, Advocate-General — for the Crown. 

Sale J. — Five persons were committed 
for trial to the Court of the learned Sessions 
Judge, Delhi, charged under Ss, 802, 325, 323 
read with ss. 149, 147, Penal Code, for par- 
ticipating in a riot on 26tli August 1940 in 
the course of which Sub-Inspector Amar 
Singh was murdered by stabbing. The learn- 
ed Sessions Judge acquitted two; and con- 
victed Mohammad Ishaq under Ss. 302, 147, 
325 and 323/149, Penal Code, and Abdullah 
and Abdul Eahman under Ss. 302/149, 147, 
325 and 323/149, Penal Code. He held that 
Mohammad Ishaq was proved to have stabbed / 
the Sub-Inspector and therefore sentenced 
him to death. The other convicts were sen- 
tenced to transportation for life. From these 
convictions and sentences the convicts have 
appealed and the death sentence passed on 
Mohammad Ishaq is before us for confirma- 
tion. 

The riot took place while a janam ashtami 
procession organised by the Sanatan Dharam 
Sewak Sang and consisting of some 400 or 
500 Hindus, was passing at about 9.30 P. M. 
a mosque known as Bhandanian, situated in 
a Mohalla in Dellii near Paharganj police 
station. A license had been granted to the g 
processionists on condition that no music 
should be played within 50 yards of the 
mosque, during prayer time. Sub-Inspector 
Amar Singh the deceased, with a posse of 
police had been deputed to accompany the 
procession to maintain order, and it is in 
evidence that he was leading the procession. 
No untoward incident occurred until the 
head of the procession reached the Bhandanian 
mosque. As it was 9.30 P, M. and therefore 
deemed to be after prayer time, the proces- 
sion was passing with drums beating and 
flutes playing. In front of the Bhandanian 
mosque a crowd of about 100 Muslims was ^ 
collected who objected to the music and 
demanded that the Sub-Inspector should 
stop it. The Sub-Inspector told the Muslims 
that there was no force in their objection 
because prayer time was over. It appears 
that the Muslim crowd adopted an obstruc- 
tive attitude and the Sub-Inspector is alleged 
to have placed his hand on the revolver and 
threatened to shoot. A few Muslims advanced 
from the main crowd in front of the mesque 
and from among them one is alleged to have 
bared his breast in front of the Sub-Inspector 
and challenged him to shoot. This person 
was identified by some of the prosecution 
Witnesses to have , been the accused Abdul 
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Shakoor, one of the two accused acquitted 
^ by the learned Sessions Judge. The appel- 
lant Mohammad Ishaq, another member of 
this advance body, came round behind the 
Siib-Inspector and is said to have stabbed 
him from behind on the right side of the 
abdomen, inflicting a fatal injury from which 
the Sub-Inspector died within a few hours. 
The other two appellants, Abdullah and 
Abdul Rahman, are alleged to be among the 
Muslims who indulged in stone throwing 
which caused injuries (including some griev- 
ous) to a number of the Hindu processionists. 

None of the accused was arrested on the 
spot. A report of this occurrence was im- 
^ mediately made to the police station by a 
constable but no assailants were named 
therein. A number of senior police officers 
collected and it was found that 17 Hindus 
had been injured with brick-bats, eight of 
whom have appeared as witnesses. They 
were all taken to the police station and sent 
from there to the Irwin Hospital where they 
were medically examined on the 27th morn- 
ing. The investigation started as promptly 
as possible. The statements of some of the 
eye-witnesses were recorded by the police on 
the 27th evening. Amongst these witnesses 
was Devi Parkash (p. W, 7), one of the injured 
c processionists; and it has been proved that 
he supplied to the police the clue which led 
them to arrest Mohammad Ishaq as the 
murderer of the Sub-Inspector. This infor- 
mation was in the bands of the police by 
8 P. M, on the 27th evening. Lala Dina Nath 
(p. w. 40) who was the Inspector in charge of 
the investigation deputed certain officers to 
find Mohammad Ishaq but he was not 
arrested until the afternoon of 2nd Septem- 
ber. The other two appellants were arrested 
on 3ist August. 

The main points for decision in this case 
are whether Mohammad Ishaq appellant has 
^ been satisfactorily identified as the murderer 
of the Sub- Inspector and whether the other 
two appellants have been identified as parti- 
cipating in this riot. So far as the appellant 
Mohammad Ishaq is concerned, the evidence 
against him consists of his having been 
named by Devi Parkash (P. w. 7) -who alleges 
that he knew him beforehand, and of his 
having been identified as the murderer of the 
Sub-Inspector by a number of eye-witnesses 
at two identification parades. The first iden- 
tification parade was held at 4-30 p.m. on 3rd 
September by Chaudhri Mushtaq Ahmad, an 
Honorary Magistrate, at which Mohammad 
Ishaq was, identified as the' man who stabbed 
the Subrlnspector by (in addition to Devi 


Parkash) Sohan Lai (P. W. s), Bal 
(p. W. 9), Banarsi Das (p. W. 11) 
miri Lai (P. w. 12). He was also 
by police constable Gordhan Sing] 
who was on duty with the proc' 
was only tendered for cross-exan 
the Sessions Court and has not 1 
upon by the learned Sessions J 
second identification parade was t 
September by Mr. Tandon, Mag 
which Mohammad Ishaq was id< 
the murderer by P. w. 10 Kish? 
All these witnesses (except Police 
Gordhan Singh) have given evide 
the Sessions Court identifying ¥ 
Ishaq as the murderer of the Sub- 
In addition Devi Parkash (p. w. 
posed that he had known Moham 
for some years by name and by 
that he recognized him as the m 
the Sub-Inspector. Of these witn^ 
Parkash, Bakhshi Ram and Kisb 
were injured. A number of othe 
nesses, also injured, have come t 
give evidence as to the course of e 
were unable to identify any of the £ 
Amongst these witnesses is one 
Kishan (P. W. 23). He states tha 
quite close to the Sub-Inspector 
latter was stabbed and caught hin 
but on being hit by a stone, ran a’ 
witness however says that he die 
ually see the blow struck at the Sub- 
and he was unable to identify the 

There can be no doubt that a! 
witnesses on whom the prosecutio: 
the identification of Mohammad Is’, 
murderer of the Sub-Inspector, i.e., 
kash (P.W.7), Sohan Lai (p.w. 8) 
Bam (P. w. 9), Kishen Chand (i 
Banarsi Das (p, w. li) and Kasl 
(p. w. 12) were among the pro( 
either as members of the organisin 
as interested spectators. Mr. Ab( 
counsel for the appellants, does n 
contest this finding.. His argumer 
is that in the confusion at the tir 
murder it could not have been po 
anyone to identify the assailants s 
rily, that the evidence of the id 
witnesses is not such as can be acc6 
that no reliance should be piacec 
identification parades. 

Before dealing with the eviden 
reference must be made to the testi 
police constable Gordhan Singh, 
tendered for cross-examination at 
sJons trial and was cross-exandined 
cross-examination gave some accom 
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^ occurrence in the course of which he said 
that he ran after the murderer who escaped 
into the mosque, but that he was prevented 
from following him. The learned Sessions 
Judge has criticised the evidence of this con- 
stable and has remarked that “ as he does 
not appear to have identified the culprit . . 
... it does not appear that he played any 
part in the affair.” This adverse criticism is, 
in our opinion, hardly justified. In fairness 
to foot constable Gordhan Singh it ought to 
be explained that he was called to the first 
identification parade held on 3rd September 
and duly identified Mohammad Ishaq as the 
murderer (see the evidence of the Magistrate 
^ who held the identification parade). During 
the committal proceedings however Gordhan 
Singh seems to have stated, reasonably 
enough, that as some months had elapsed, he 
was then unable to identify Mohammad 
Ishaq in Court. Accordingly he was only 
tendered before the Sessions Court and the 
learned Sessions Judge seems to have as- 
sumed that the witness has in some way 
“resiled”. The prosecution ought to have 
called Gordhan Singh before the Sessions 
Court and allowed him to prove these facts. 
It would then have been established that 
Gordhan Singh did in fact identify Moham- 
c mad Ishaq at the identification parade and 
it would have been for the Court to decide 
whether his subsequent failure to identify 
Mohammad Ishaq in Court some months 
after the identification parade, together with 
his explanation for this failure, was reason- 
able or not. As it is, owing to the failure of 
the prosecution to prove these facts in the 
Sessions Court, it is not possible to take into 
consideration the fact that Gordhan Singh 
identified Mohammad Ishaq at the identifi- 
cation parade. At the same time, the stric- 
tures of the learned Sessions Judge on 
Gordhan Singh are not, in our opinion, jus- 
- tified. 

We may also draw attention at this stage 
to an irregularity in the manner of proof of 
the statements of certain eye-witnesses made 
to the police. Copies of these statements 
(eleven in number) were brought on record 
at the instance of the defence and the learn- 
ed Sessions Judge accepted as proof the 
evidence of Lala Dina Nath investigating 
Inspector that they were recorded “under 
his supervision.” In point of fact ail these 
statements were recorded and signed by Sub- 
Inspector Mansab Ali who is not a witness. 
It is true that two otit of the eleven state- 
ments are also signed by Dala Dina Nath, 
bnt the othernine do not bear the signatures 
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of Lala Dina Nath, and Sub-Inspector Man- 
sab Ali should himself, as the writer of these ^ 
statements, have been called to prove them. 

In order nofc to prejudice the appellants we 
ignore this irregularity and accept the state- 
ments as proved. But the learned Sessions 
Judge should in future insist on the produc- 
tion of the writer himself, when available, as 
the normal method of proof of such state- 
ments. 

We now turn to consider Mr. Abdul ^iziz’s 
contention that owing to the alleged confu- 
sion at the time, no person could reasonably 
have been expected to identify the murderer 
and that the identification evidence has been 
“ framed ” by the police, and is valueless. / 
The basis of this argument is that for 24 
hours after the occurrence the identity of 
the murderer was not known to the police, 
that a clue was provided by the statement 
of Devi Parkash recorded at 8 P. M. on the 
27th evening, that even so, the police did not 
immediately arrest Ishaq but allowed him to 
go free till 2nd September, and that after his 
arrest on 2nd September he was seen by the 
witnesses before the identification parade. 
In brief Mr. Abdul Aziz’s contention is that 
a victim for the murder had to be found, 
that the police unable to trace the right 
man, decided to concentrate on Ishaq. ^ 

It has been proved that the first clue 
which the investigating police received as to 
the identity of the murderer was the state- 
ment that Devi Parkash made at 8 P. M. on 
the 27th wherein he named Ishaq. We will 
deal with the evidential value of the testi- 
mony of this witness later ; but there is no 
force in the argument that the police acted 
slowly or were for some reason reluctant to 
effect Ishaq’s arrest. There is nothing to 
show that when Devi Parkash named Ishaq 
on the 27th evening the investigating police 
knew where Ishaq lived. The investigating 
Inspector Lala Dina Nath was not cross- 
examined on this point. He has, however, 
deposed that as soon as he learnt of Ishaq’s 
name, he deputed constables to find him. 
Ishaq has himself proved in his defence that 
he was not at his house on the 28th but was 
attending the Court of the Naib Tehsiidar 
at New Delhi which was some 2 or 3 miles 
away. There is no reason whatever to 
pose that the police could have knowm then 
that Ishaq was to be found on the ^th in 
the Naib Tehsildar’s Court at New Delhi. 
Subsequently, Ishaq admittedly left Delhi 
for Parbatsar and did not return to Delhi 
till sand September^ It seems :that , the police : 
did reoeite inforthation ft^atfehaq had;go^ 
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^ to Parbatsar, since a constable was sent to some of them waited at the Delhi 
arrest him there but without success. Ishaq about 10 A. M. by which time it w 
was in fact arrested at 4 p. M. on the 2nd in that the Magistrate would hold tl 
a garden at Delhi just after his return, and at 4 P. M. and the witnesses wer 
taken to Sabzi Mandi Police Station. We come back at 4 P. M. There is no 
are satisfied that the police acted in this that any of the identifying witne 
matter with all due diligence. waiting outside the Delhi Jail ga 

We now come to the identification parades. Ishaq was driven into the jail in ; 
The first parade was held at Delhi Jail on 11-30 A. M. ; and even if there had 

3rd September at 4-30 p. M. under the super- witnesses still there, they could 

vision of Chaudhri Mushtaq Ahmed Honorary had any opportunity of seeing Is 
Magistrate. The procedure of the Magistrate he is proved to have been muffled 
has not been criticized and appears to have perly concealed from the public 
been perfectly regular. In the course of this have no reason to doubt that theg 
identification parade Ishaq is recorded as tions were duly taken as asserted 
^ complaining to the Magistrate that he had Dina Nath and the other investigat: 
been seen by witnesses while at Sabzi Mandi At the identification parade hel 
Police Station. Curiously enough, however, afternoon of 3rd September, Ishaq "v 
this objection has been thrown overboard in fied as the murderer by Sohan Lai 
arguments, and counsel has concentrated on Bakhshi Earn (p. w. 9), Benarsi Dai 
trying to show that he had been “shown” and Kashmiri Lai (p. w. 12). Dev 

to witnesses at Delhi Jail just before the (p. W. 7) also identified Ishaq bi 

parades, an objection which Ishaq himself same time volunteered that, as n( 
never put forward. The relevant facts are he had known him for some years p 

that Ishaq, after his arrest on the 2nd after- The second identification parad€ 

noon, was immediately taken to Sabzi Mandi on the 5th by Mr. Tandon, Magi 
Police Station, with his face concealed, which Ishaq was identified as the 

by Assistant Sub-Inspector Qutab-ud-Din by Kishen Chand (p. w. lO). No 

(p. w. 34) as ordered by the investigating arguments were addressed to us 

e Inspector Lala Dina Nath (p. w. 40). At the second identification parade. I 

8 P. M. Ishaq, w^ho appeared to have some suggested that the identification 

injuries on his person was taken by Assistant appellant was facilitated by one of 1 

Sub-Inspector Quab-ud-Din in a tonga, with injuries, viz., a contusion on the : 

his face covered, to Irwin Hospital for medi- of the head, three inches above 
cal examination and was brought back at Such a contusion would be protect< 
about mid -night, again with his face covered, and would hardly be visible to an 
On the morning of 3rd September Ishaq was ing witness, especially as Ishaq W8 
transferred to Delhi Jail in a lorry by Lala (as is proved by the evidence of t 
Dina Nath who says that during the trans- trate in charge of the parade) to 
fer, Ishaq had his face muffled and was pro- precautions which he thought nec 
perly concealed from public view. He was safeguard himself . There is therefoi 
driven into Delhi Jail about 11-30 A. M. in this argument. We see no 

There is no evidence whatsoever that for the criticism advanced regard 
^ Ishaq while in Sabzi Mandi Police Station identification parades. We reject 
was seen by any of the identifying witnesses, tention that Ishaq was shown to < 
There is not the slightest indication on the any of the witnesses before the 
record, from which even an inference might either at Sabzi Mandi Police Stai 
be drawn that Ishaq could have been seen the Delhi Jail; and we are satij 
by any identifying witnesses. An applica- every reasonable precaution was 
tion for an identification parade was made prevent the identifying witness^ 
on the morning of 3rd September to the Ishaq before the parades. 

Additional District Magistrate, Delhi, and We will now deal with the 

the Additional District Magistrate deputed that owing to the alleged confusi^ 
Ohagdhri Mushtaq Ahmad Honorary Magis- time of the stabbing of the Sub-! 
trate. The investigating authorities, not no eye-witnesses could reasonably ' 
knowing at what time the Magistrate would expected to identify the assailant, 
hold the identification parade, had instructed the occurrence took place at 9^80 
the witnesses to be present at the Delhi Jail are satisfied that there was sufficiei 
at about 8 A. and there is no evidence that enable the assailant to be S^en. ! 
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^ was lit by electric standards and there was 
an electric standard some 20 or 30 yards 
away from the scene of the occurrence. But 
apart from this it is common ground that 
the processionists were carrying a large 
number of incandescent lamps, as is usually 
done on these occasions. There was, there- 
fore, aipple light to enable the assailant to 
be identified. There might have been some 
force in Mr. Abdul Aziz’s contention regar- 
ding the difficulty of identification, had 
there been evidence to show that at the time 
of the incident there were a large number 
of excited Muslims pressing round the Sub- 
Inspector one of whom suddenly whipped out 
^ a knife and stabbed him. In such circum- 
stances it might have been difficult for a 
spectator to say with any certainty, who the 
assailant was. But the evidence is other- 
wise. 

It is said there were about a hundred 
Muslims collected outside the mosque. Out 
of these a small body stepped forward — the 
number is variously given as about 6, 7 or 9. 
Out of this body two emerged into promi- 
nence. One stepped in front of the Sub- 
Inspector, bared his breast and challenged 
the Sub-Inspector to fire at him. This man 
was identified by some of the witnesses as 
c the accused Shakoor, but the learned Ses- 
sions Judge has given Shakoor the benefit of 
the doubt and acquitted him. Another man 
from among this small advance body of 
Muslims, stepped round behind the Sub- 
Inspector and stabbed him with a knife from 
behind. It is clear, therefore, that there was 
no such crowd pressing round the Sub- 
Inspector at the time, as would prevent those 
of the processionists who were near by, from 
identifying the assailant. All the identifying 
witnesses say they were near the Sub-Ins- 
pector at the time. It is true that the pro- 
cessionist who seems to have been nearest to 
^ the Sub-Inspector — the witness Maharaj 
^ Kishen, who says that he at first supported 
the Sub-Inspector as he fell but afterwards 
released him because he was himself hit by 
a stone and ran away — failed to identify the 
assailant at the parade. But Maharaj Kishan 
(p, W. 23) while generally supporting the 
prosecution version says that he did not 
actually see the blow struck, and it may well, 
therefore, be that he did not notice the 
assailant. The fact that this witness failed to 
identify Mohammad Ishaq shows conclu- 
sively that the identification parades were 
conducted honestly, i^therwise, as the near- 
est to the deceased, he certainly would have 
been assisted to identify Ishaq. There is no 
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reason, therefore, why the assailant should ^ 
not have been identified. 

No suggestion has been made, either in 
cross-examination or in arguments, that any 
of the identifying witnesses or the investi- 
gating police, had any motive to implicate 
Ishaq falsely. The contention that the eye- 
witnesses, are interested ” is based, not on 
tbe fact that they had any motive to impli- 
cate any particular Muslim falsely, but 
merely on the fact that, as Hindus, and 
members of the procession, who live in the 
same locality, they are anxious to find a vie- 
tim. There is no force in this argument. The 
first identification parade was held as soon 
as possible after Ishaq’s arrest, under cir- / 
cumstanees, which, as we have already 
shown, are above criticism. Some of the wit- 
nesses, such as Maharaj Kishan, did not 
identify Ishaq, a fact which in our view, as 
previously noted, tends to strengthen our 
faith in those witnesses who did succeed 
in identifying Ishaq. 

As regards the witness Devi Parkash 
(p. w. 7), his testimony has been attacked 
on the ground that if, as he now says, he 
knew Ishaq by name and by sight before this 
occurrence and indentified Ishaq as the 
murderer, it is difficult to understand why 
he should have made no mention of this fact q 
— as he himself admits — to anybody until 
his statement was recorded by the police 
2d: hours after the occurrence. It is no doubt 
true that it was Devi Parkash’s statement 
which gave the police the first clue to the 
identity of the murderer, and there is no 
doubt that Devi Parkash was in the proces- 
sion; but his silence for 24 hours does lead 
to the reasonable inference, either, that Devi 
Parkash did not know the name of the 
assailant at the time, and that he is telling 
an untruth when he says that he had known 
him by name and by sight for five or six 
years; or that if it is true that he had known 
Ishaq for five or six years, he did not identify 
• him as the assailant. It is not improbable 
that Devi Parkhsh is not speaking the truth 
when he says that he had known the mur- 
derer by name and by sight lor five or six 
years. In all probability he learnt his name 
after the murder; and has added the other 
information in order, as he mistakenly sup* 
poses, to strengthen his evidence. In, any 
case, a reasonable doubt is cast his 
veracity and we think it safe therefore not 
to place any reliance on his testimony. But 
there , is no reason whatsoever to doubt 
the testimony of the other identifying witw 
nesses, Sohan -Lal,:Bakhsi3ti Bam, Benarsi 
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Das, Kashmiri Lai and Kishan Chand. We 
^ have carefully considered the evidence of 
these witnesses and we have come to the 
conclusion that their identification of Ishaq 
as the murderer was made in good faith, and 
in the circumstances of this case, establishes 
beyond doubt that Ishaq was the assailant 
who stabbed the Sub-Inspector in the abdo- 
men and thereby caused his death. We hold 
therefore that he has been rightly convicted 
under S. 302, Penal Code. 

The other two appellants, Abdul Rehman 
and Abdullah, have been identified as being 
amongst the Muslims who threw stones at 
the Hindu procession. No other part is attri- 
^ buted to them in connexion with the mur- 
der of the Sub-Inspector. They were duly 
identified by a number of witnesses at two 
identification parades as amongst the stone- 
throwers; and Mr. Abdul Aziz on behalf of 
the appellants has not advanced any argu- 
ments, other than those already noticed, for 
doubting their identification as amongst the 
stone-throwers. The question however arises 

(1) whether they participated, as found by 
the learned Sessions Judge, in a riot, and 

(2) whether, if so, they are constructively 
guilty under S. U9, Penal Code, with Ishaq 
for the murder of Sub-Inspector Amar Singh. 

c We are of opinion that all those persons, 
identified as amongst the Muslim crowd, 
who actually obstructed the procession and 
threw stones at it or committed any other 
acts of violence, were members of an unlaw- 
ful assembly, the common object of which 
was to obstruct the procession. All such 
persons, whose participation has been esta- 
blished are, therefore, guilty under s. 147, 
Penal Code; for this reason we hold that 
Ishaq, the murderer, as well as Abdul Beh- 
man and Abdullah have been rightly con- 
victed under s. 147, Penal Code. 

But the common object of the assembly 
was to obstruct the procession ; and we do 
^ not consider that persons other than Ishaq, 
who are proved to have participated in this • 
riot, are constructively liable under s. 149, 
Penal Code, for the murder of the Sub- 
Inspector. The stabbing of the Sub-Inspector 
appears to have been an isolated act, by an 
individual rioter ; and it is not possible to 
hold that the other members of the unlaw- 
ful assembly knew it to be likely that the 
stabljjjing of the Sub-Inspector would be com- 
mitted in prosecution, of the common object. 
It is true that when a procession, taken out 
by members of one community duly licensed 
and led hf a police officer, is obstructed by 
members of the other community, there is 


always a possibility, if not a probability, of a ^ 
riot. But it would be extending the scope of 
S. 149, Penal Code, too far, to impute to any of 
the obstructionists, who confine themselves 
to stone throwing, the knowledge that one of 
their members would he likely to whip out 
a knife and go to the length of stabbing the 
police officer in charge of the procession. 
Under these circumstances, we are of opinion 
that Abdullah and Abdul Rehman cannot be 
held constructively guilty under s. 302 read 
with s. 149, Penal Code. They are guilty only 
of the acts which they are proved to have 
committed in prosecution of the common 
object of the unlawful assembly, that is to 
say, of throwing stones at the procession. It ^ 
has been established that some of these stones 
caused grievous (though fortunately not seri- 
ous) injuries. We therefore find Abdullah 
and Abdul Rehman guilty under S. 147 read 
with s. 325 and s. 323, Penal Code. 

We accordingly accept the appeal of 
Abdullah and Abdul Rehman to the extent 
of acquitting them under S. 302 and setting 
aside their sentences of transportation for 
life. But we maintain their conviction under 
Ss. 147, 325 and 323, Penal Code. It appears 
that they have been in jail since the date of 
their arrest on 3lst August, i. e., nearly eleven 
months. We consider that this is sufficient ^ 
punishment and we reduce their sentence 
therefore to the period already undergone. 
As regards Ishaq, whose conviction under 
S.302 we have maintained, we confirm the 
sentence of death and dismiss his appeal. 

G.N./r.k. Order accordingly. 
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Tek Ohand J. 

Mt. Barkat Bibi — Plaintiff — 

Petitioner - 

V. n 

Nazir — Defendant — Despondent, 

Civil Bevn. Petn. No. 176 of 1941, Decided on 
26th June 1941, for revision of order of Senior 
Sub- Judge, Ludhiana, D/- 29th May 1940. 

(a) Civil P. C. (1908), Ss. % (2) 'and 107 (2)— 
Appeal — Order rejecting memo for non-payment 
of deficit court-lee is decree and is appealable 
as such. 

An order of an appellate Court dismissing the 
memorandum of appeal for non-payment of deficit 
court-fee is a decree and is appealable as such; 
(»27) 14 A.I.R. 1927 Nag. 100 and (*22) 9 A.I.R. 
1922 Pat. 281, Bel, m, i [P 65c, d] 

(b) Practice Appeal — Revision can be 
treated as appeal provide filed within limi- 
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An incompetent petition for the revision of an 
^ order can be treated as a memorandum of appeal 
provided the revision petition was presented within 
90 days from the date of the order. [P 65e] 

Partap Singh — for Petitioner. 

Abdul Karim — for Eespondent. 

Order. — The plaintiff. applicant insti- 
tuted a suit for possession of certain pro- 
perty, staining it at Bs. lOO for purposes of 
Jurisdiction and court-fee. On objection by 
the defendant that the suit bad not been 
properly valued, the Court found that the 
market value of the property was Bs. 1900 
and ad valorem court-fee on that amount 
should be paid. The plaintiff, accordingly, 
amended the plaint and paid the deficient 
court-fee. The suit was then tried on the 
merits but was dismissed. The plaintiff pre- 
ferred an appeal to the Senior Subordinate 
Judge, valuing the appeal at Bs. 100 and 
paying court-fee on that amount only. At 
the bearing the respondent objected that the 
court-fee paid was insufficient. The appel- 
lant admitted that the proper court-fee bad 
not been paid and expressed her willingness 
to make good the deficiency. The Court 
allowed the plaintiff, appellant to pay the 
deficit court-fee by 29th May 1940. On that 
date, neither the appellant nor her counsel 
was present, nor bad the deficiency in court- 
fee been made good. The learned Judge 
noted these facts and rejected the appeal 
with costs. About eleven months later, on 
24th March 1941 the plaintiff preferred a 
petition for revision in this Court from the 
order of the Senior Subordinate Judge dated 
29th May 1940 rejecting her appeal. 

A preliminary objection is taken that the 
revision is not competent, as the order of 
the Senior Subordinate Judge rejecting the 
appeal for non-payment of court-fee amount- 
ed to a decree and therefore was appealable 
as such. This objection is well founded and 
must succeed. Section 2 (2), Civil P. 0.,lays 
4 down that an order rejecting a plaint shall 
be deemed to be a decree. IJnd^r S. 107 { 2 ), 
the appellate Court has the same powers and 
performs as nearly as may be the same 
duties as are conferred, and imposed, by the 
Code "Oh Courts of original jurisdiction in 
respect of sipts Instituted tb^^ein. The order 
of the appeflatO Court dismissing the memo- 
randum of ,api)eM;for,w of deficit 

court-fee is therefore ^ decree and is appeal- 
able as such: 1922 Pat. 281^ and 

A.I.B. 1927 Nag lod.^ Mr. , Partap Singh had 

i. (22) 9 A.I.E. 1922 Pat 281 : 63 10. 99:3 PX.T. 
117 ; 6 Pat.B.J. 625, Suraj Pal v. tJtim PaUdey. 
S- [m) U A J.B. 1927 Nag* 100 ; 98 1,0, 683, 
Goviuda V* Bausi Iial 
1942 Ii/9 <S;10 


no answer to the objection and asked me to 
treat the petition for revision as a memo- 
randum of appeal. I might have acceded to 
this request, if the petition for revision had 
been presented within 90 days of the order, 
but as stated above, the order of the Senior 
Subordinate Judge was passed on 29th May 
1940 and the petition for revision was not 
presented till 24th March 1941. No sufficient 
cause has been shown for condoning this 
long delay. The petition for revision fails 
and is dismissed v/ith costs. 

G.N./b.k, Petition dis7ni$$ed* 
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Din Mohammad J, 

Mt, Zabida Bibi — 

Plaintiff — Appellant 

V. 

Mt. Zenah Bibi and others — 

Defendants — Bespondents. 

Second Appeal No. 120 of 1941, Decided on 6th 
June 1941, from decree of Senior Sub- Judge, 
Hoshiarpur, D/- 21st October 1940. 

Mahomedan law— Debts of deceased— One of 
co-heirs in possession of deceased’s property 
selling same for discharging bis debts — Sale 
cannot bind other heirs or creditors — Suit by 
heir in actual possession for declaration that 
sale of his share to which he was not party is ^ 
illegal— Suit can be decreed without calling 
upon plaintiff to pay his proportionate share of 
deceased’s debt. 

Where one of the co-heirs of a deceased Hahom- 
edan, in possession of the whole or part of the 
estate of the deceased, sells property in his posses- 
sion forming part of the estate for discharging the 
debts of the deceased such sale is not binding on 
the other co-heirs or creditors of the deceased : 
(’18) 5 A.DE. 1918 Mad. 1049 (P.B.) Poll . ; Cam 
law discusmd. [P 67<?] 

If an heir in actual possession of the property 
merely seeks a declaration that the alienation 
efieeted in respect of his share without joining him 
in the transaction is illegal, he cannot be called 
upon to pay a proportionate share of the debts of 
the deceased as a condition precedent to his suit 
being decreed, [P 68a, b] k 

Syed Mohsifi Shah — for Appellant, 

Bardar Nihal Singh — for Eespondent 4 (Gujar 
Mai). 

Judgment.— This appeal has arisen out 
of a suit instituted by one Mt. Zubeda Bibi» 
a minor daughter of Hashmat All against 
Mt. Zenab Bibi, Mt. Khairan, Abdul Eehi^h 
and Gujar Mai, for a declaration that ihe' 
was the owner of one-half of the::;,%u^<^ 
originally belonging to Hashmat ' Ali and , 
that her share was not liable to eale in 
execution of any decree;,ohtaiheia^'hy;C3^^ 

Mai against the other. dettdaiife;' 'The facte, ^ 
are these. wOne Hashi^.Ali^^^ : 
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bouse in suit, died leaving bim surviving 
^ his only daughter, the plaintiff, and the 
defendants 1 to 3. Defendants 1 and 2 mort- 
gaged the entire house to Gujar Mai who 
subsequently obtained a decree for the sale 
of the mortgaged property in execution of 
which the whole house was sought to be 
sold. The suit was resisted solely by Gujar 
Mai who raised all sorts of frivolous objec- 
tions in defence. For example, it was con- 
tended that the plaintiff was not the daugh- 
ter of Hashmat Ali and even if she was 
she could not succeed to the property left 
by him as the family was governed by 
custom. It was further denied that the house 
& ever belonged to Hashmat Ali. Issues were 
framed on all the points raised by Gujar 
Mai but the dispute centred on the question 
whether the mortgage effected by defendants 
1 and 2 was binding on the plaintiff. All 
other issues were given up. The trial Judge 
came to the conclusion that the alienation 
in question did not bind the plaintiff, but 
holding that the alienation had been effected 
in order to discharge the debts owed by 
Hashmat Ali to Gujar Mai and that the 
debts were a first charge on the property of 
a Musalman, he gave a declaration to the 
plaintiff subject to the payment by her of 
« Bs. 850. The plaintiff appealed to the Senior 
Subordinate Judge but he also confirmed the 
decision of the Court below. Hence this 
appeal. 

The only question involved in this case is 
whether the Courts below were justified in 
tacking the condition on to the decree granted 
to the plaintiff. The Senior Subordinate 
Judge has relied upon A.I.R. 1927 all. 415,^ 
C4 I. 0. 410,^ 53 I. C. 721,^ 61 I. 0. 947,^ A.I.R. 
1925 Lah. 509® and A.I.R, 1931 Lah. 221,® but, 
in my view, none of these judgments helps 
the respondent. In A.I.R. 1927 ALL. 415,^ 
Dalai and Pullan JJ. observed that where 
^ the heirs of a deceased Musalman, who were 
^ in actual possession of the estate, executed a 
mortgage for a debt due by the deceased, 
the mortgagee was entitled to enforce the 
mortgage against the whole estate including 

1. (»27) 14 A.LR. 1927 AIL 415 : 100 I. 0. 661, 
Abdul Aziz Khan v. Muhammad Husain. 

2. 7 A.I.B. 1920 L. B. 156 : 64 I. C. 410, 
10 L, B, B, 389, Maheruaessa v. P, D. C. Pereira. 

3. (*19) 6 A.LR, 1919 Oudh 232 : 53 1. C. 721, 
Ahmad Shah v, Abdul Samad. 

(?^0) 7 A.I.B. 1920 AIL 323 : 61 I. 0. 947 : 42 
,A1L 497 : 18 A. L. J, 613, Muhammad Junaid v. 
.Mt. AuJiaBihL 

& 12 A.I.B. 1925 liah, 509 ; 85 I d, 772; 

- Sai^uran Singh*' ■ . 

6; imiS AvIJS. 1931 Bah. 221 : 134 1. 0. 776 ; 
!, 32 Anwar Hussafii v.Tbfahim. . ■ , 


the shares of the heirs who did not join in ^ 
the execution of the mortgage and who were 
not in possession. Apart from the fact that 
the principle enunciated in this judgment 
did not apply to the present ease inasmuch 
as here it was practically conceded that 
Mt. Zubeda Bibi was in actual possession of 
the house, this judgment was later considered 
by another Division Bench of the same Court 
composed of Niamatullah and Harries JJ. 
in A.I.R. 1938 ALL. 182^ and was adversely 
commented upon. In fact, even the basic deci- 
sion as reported in 7 ALL, 822® was distin- 
guished. The learned Judges in the course 
of their judgment observed : 

Indeed, it might well be argued on some other f 
occasion that the decision in A.I.R. 1927 AIL 4151 
is in conflict with the undoubted rule that the 
heirs in actual possession of a deceased Mohamma- 
dan’s property do not represent the whole body of 
heirs and that their acts are not binding on the 
other heirs who have not assented to any particular 
transaction. In A. I. R. 1927 All. 415,1 it was 
undoubtedly held that a mortgage by some of the 
heirs of a deceased Mahomedan bound the shares 
of other heirs who were out of possession and who 
were not parties to the mortgage and this view 
may have to be reconsidered in a proper case. 

In 64 I. c. 410,^ Maung Kin J. observed 
that the widow of a deceased Mahomedan, 
who is in possession of his entire estate, 
might be sued alone for debts due from the 
estate without joining the other heirs as ^ 
parties to the suit, and if in order to satisfy 
a decree passed in such a suit, the widow 
transferred any portion of the estate, the 
transferee got a good title to the property 
and the other heirs of the deceased could 
not challenge the transfer. Here again 7 ALH 
822® was followed. I may say with all respect 
that this decision too is distinguishable and 
is further not based on any sound principle 
of Mahomedan law. In 53 I. C. 721® decided 
by Kanhaiya Lai J. the head-note reads as 
follows : 

A voluntary alienation by some of the heirs of a 
deceased Mahomedan in possession of the estate, ^ 
for the purpose of paying the debts of the deceased, 
is not binding upon the co-heirs who do not join in 
making the alienation, but in view of the provision 
of the Mahomedan law that the payment of debts 
takes precedence over the inheritance, such an ali- 
enation can only be set aside on condition of the 
claimants paying their share of the debt due by the 
person through whom they claim title which has 
been discharged by the sale. 

In 61 I. 0. 947,^ Sir P. C. Banerji md: 
Tudbail JJ. remarked that where pari of an 
estate is sold by certain heirs and thO debts 
7. (*38) 25 A.LB. 1938 AIL 182 ; 174 L C. - 651 : 
1937 A. L. J. 1320 : IL.E, (1938) AdL Bhooi 
Ohand v. Mt. Mantia. . ‘ '1. ' 

».>C85)7 AIL 822 : ,,1885 ,A. ,W.,,Hv:;248 
' Jafri Regain AmiiMohhinmad ■ 
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^ due are paid off, the remaining heirs cannot 
dispute the sale as they are only entitled to 
a share in what is left over after the debts 
have been paid. In A. I. B. 1325 Lali. 509,^ 
Moti Sagar J. remarked that a MaJiome- 
dan who sued to recover immovable property 
alienated by his mother as his do facto guar- 
dian during his minority is liable to satisfy 
any ancestral debt to the ex ten t of his sha,re 
in the assets before he could recover posses- 
sion of his share in the property. In A. I. E. 
1931 Lab. 221,^^ Sir Shadi Lai C. J. and 
Coldstream J. observed that a sale of the 
property of the deceased judgment-dehtor 
after his death by some of his heirs without 
^ the intervention of the Court could not be 
deemed to be a sale in execution of the 
decree and could not be binding on the 
minor heirs. It was, hov/ever, added that a 
Court had got the discretion to direct that 
an heir who was not bound by a sale made 
for the payment of the debts of the deceased, 
should pay to the purchaser a proportionate 
share o! the debts, before he could recover 
possession of the property. It will be ob- 
served that in most of these cases the con- 
testing heir was out of possession, while, as 
stated above, in the present case, the plaintiii 
does not seek to recover possession of the 
c property but only a declaration that the 
mortgagors were not competent to dispose 
of her share in the property of her father. 
Counsel for the respondent has further relied 
on a judgment of Tek Chand J. as reported 
in A.I.E. 1935 Lab 273.^ The learned Judge 
observed that 

where there has been no distribution of the estate 
among the heirs, a creditor can sue one of the heirs 
who is in possession of the whole or any part of 
the estate without impleading the other heirs as 
defendants, to recover the entire debt. 

It may be observed that the learned Judge 
himself remarked that there was a diver- 
gence of view on this matter in the various 
^ High Courts in India and that he leaned 
towards the Calcutta High Court mainly on 
the ground that no ruling of this High Court 
had been brought to his notice. Counsel for 
the appellant, on the other hand, relies on 
40 Had, 243,^*^ 45 CaL 878^^ and A. I. B. 1936 
Lab. 948.^® In 40 Mad. 243,^^ a Full Bench 

9. (»35) 22 A.I.B. 1935 Lab. 273, Mt. Amir Begam 
V. Ahmad lalal Bin. 

10. (’18) 5 A.I.B, 1918 Mad. 1049 : 40 1. 0. 210 ; 
40 Mad 243 : 32 M.. B. J. 195 (E. B.), Abdul 
Maieeth Khan v, Krishpamachariar. 

11. ei8) 5 A,I.B. 1918 B. 0. 11 : 47 I. C, 518 : 45 
Cal. 878: 45 L A. 78 (F. C.), Imambandi v. 
Mutsaddi. 

12. C38) 23 AXB, 1986 Lab. 948 : 167 I, 0, 367 : 

B« 76, Manak Chand v* M^an ^Lal* , ; 


composed of Abdur Rabim, Spencer and ^ 
Srinivasa Ayyaiigar dJ. discussed ail the 
relevant authorities on the subject and came 
to the conclusion that where one of the co- 
heirs of a deceased Mahomedan, in posses- 
sion of the whole or part of the estate of 
the deceased, sells property in his possession 
forming part of the estate for discharging 
the debts of the deceased, such sale is not 
binding on the other co-heirs or creditors of 
the deceased. Abdur Rahim J. vdao wrote 
the principal judgment, reviewed almost all 
the authorities available on the subject in- 
cluding 7 ALL. 822*" which had been followed . 
in almost all the authorities relied upon by 
the respondent and ultimately expressed his t 
opinion in the following words : 

So far as voluntary alienations arc concerned, 
which alone form the subject-matter of reference, 
the Mahomedan law is clear that one of the heirs 
of a deceased person is not competent to bind the 
other heirs by his acts. 

Srinivasa Ayyangar J,, in his concurring 
note remarked : 

My learned brother has shown that there is 
nothing in the Mahomedan law giving such a right 
to one of the co.heirs who may happen to be in ac- 
tual possession of the whole of the ancestor*s estate; 
such possession, it must be remembered, is presum- 
ably on behalf of all the co-heirs. He is not consti- 
tuted the representative of the deceased and cannot 
administer his property even for the limited purpose g 
of paying off his debts. 

In 45 Cal 878,^^ their Lordships of the 
Privy Council in a case in which a widow of 
a deceased Mahomedan had transferred her 
share along with the shares of her children 
in the property of the deceased remarked 
that she had no power to deal with the 
minors’ shares as she had done, and that 
only her own share passed under the deed 
of sale. It was further added that under the 
Mahomedan law the mother was not a natu* 
ral guardian of her children and that conse- 
quently she had no power to convey to 
another any right or interest in immovable 
property which the transferee could enforce ^ 
against the infant; nor could such transferee, 
if let into possession of the property under 
such unauthorized transfer, resist an action 
in ejectment on behalf of the infant as a 
trespasser. In A.I.B. 1936 Lah. 943,^^ a Divi- 
sion Bench of this Court composed of A4dJ- 
son and Abdul Rashid JJ. remarked that/tlie 
doctrine that a minor may be compell^ to 
refund the benefit received by him whenrany 
of his transactions is declared to Be null and 
void at his instance is only applicable to 
suits for possession so far immovable pro- 
perty is concerned. In a deblamtory suit tMsf 
equitable ' relief panted' 
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vendees because the Court cannot tack on 
^ the eriiiitable relief to the declaration sought 
by the minor plaintiff. 

After fully considering the pros and cons 
of the whole matter, I have come to the con- 
clusion that the decision in 40 Mad. 243^^ is 
more in consonance with both the letter and 
spirit of the Mahomedan law and that, if I 
may say so with all respect, the rulings to 
the contrary do not lay down good law. I 
am further of opinion that if an heir is in 
actual possession of the property and merely 
seeks a declaration that the alienation effec- 
ted in respect of his share without joining 
him in the transaction is illegal, he cannot 
^ be called upon to pay a proportionate share 
of the debts of the deceased as a condition 
precedent to his suit being decreed. If a ven- 
dee has a recourse to an unauthorized alie- 
nation in order to secure a discharge of his 
debts, he does so at his own risk. Supposing, 
a vendee institutes a suit against some heirs 
only of a deceased Mahomedan and obtains 
a decree against them, the other heirs who 
have not been impleaded in time cannot be 
compelled to contribute towards the debts of 
the deceased, inasmuch as the statute of 
limitation comes to their rescue and saves 
them from being harassed any further. Simi- 
c larly, if an alienee allows his debts to be 
time-barred as against certain heirs who are 
not asked to join in the alienation effected 
in his favour by some heirs only, he loses his 
right on account of lapse of time to realise 
the proportionate share of the debt from 
those who have not joined in the transac- 
tion. I accordingly allow this appeal, set 
aside the decree of the Courts below and de- 
cree the plaintiff’s suit in terms of the relief 
prayed for. The contesting respondent Gujar 
Mai will pay the costs of the appellant in all 
the Courts. 

g.n./h.k. Appeal allowed, 

d 
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Tek Chanb and Blackee JJ. 

Ganesh Flour Mills Go., Ltd., Registered 
Office, Delhi, Branch at Lyallpur, 
through its seven Directors and General 
Manager — Plaintiff — Appellant 

V. 

Jag Mohan Saran — Defendant — 
* Respondent. 

First Appeal Ho, 96 of 1940, Decided on 7th 
Hovember 1041, from decree of ,^ub-Jndge, First 
ClasSr Lyallpur, D/- 6th March 194Ci. 

! Company — Meeting of directors Ho 
ghoirhm Acts of major part of directors 
present at meeting are valid* 


It is a cardinal rule of corporation la 
facie a majority of its members is ent 
cise the powers of the corporation ai 
special provision is made, the whole a 
only by the major part, but by the n 
those present at a regular corporate i 
ther the number present be a majority 
or not. This rule is equally applicable 
under the Companies Act, save so far as 
tion or articles, or the Act itself, exclu 
it. The same rule applies where a coi 
is delegated to a smaller body. There 
construction of the articles of assoeiati 
pany leads to the conclusion that ther 
tenfcion to supersede the ordinary rub 
held that, where no quorum has in fat 
the acts of a major part of the dire 
time being are valid ; Bnglish cases 

[P 6! 

M. C, Mahajan and Shamsher Ba, 

i 

J. N, Aggarwal, Achhru Bam and 
— foi 


Blacker J. — On 28th Augu 
Bahadur Seth Mahan Narai: 
Manager, filed a suit on behalf of 
Flour Mills Co,, Ltd., for dama 
injunction against the responden 
mohan Saran. In para, l of th 
was stated that the suit related t( 
pur branch of the company ai 
General Manager was competent 
the suit and to sign and verify tl 
principal officer and general ag( 
written statement the defendant 
the authority of the Bai Bahadu 
suit and the jurisdiction of th 
Court. Accordingly the learned 
framed issues on both points, 
against the defendant on the 
jurisdiction. As however he fo 
favour on the other issue, i. e., 
Bahadur Seth Mahan Narain wai 
rised to file the suit, he passed ai 
the plaint be struck off the fil 
signed to the record room. In 
however the suit is described as * 
The appeal before us is against 
and is filed by the plaintiff. Th« 
respondent does not contest the 
to jurisdiction. 


The evidence on which the 1 
Judge decided the suit is wholly d' 
and is, indeed, the only evidence 
be considered in this appeal. It 
an entry in the books of the com, 
the names of the six gentlemei 
the directors on 14th July 1913 (i 
a copy of the board resolution t 
date by which the grant of a 3 
'torhey to the Bai Bahadur was 
showing that only five, direotqrj 
senifE.'A^' HO* 76 ),' 'the.-poWer''' 
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^ itself (e. a. No. 73) and the articles of asso- 
ciation, Article 72P is the article which gives 
the directors the power to file suits and 
Art. 75 is the article which enabled the board 
to delegate to the sub.committee of three the 
authority to execute this power of attorney 
in favour of the General Manager. The im- 
portant article however is No. 73. That 
article gave the board the power to regulate 
its own business and to hx a quorum. It also 
laid down the rule of majority decision. It 
is conceded that at the material time no 
quorum had been fixed and it is also con- 
ceded that only five out of the six directors 
were present at the relevant meeting. The 
^ learned trial Judge has found that no quorum 
having been fixed, it must be held that no 
smaller body than the whole body of six 
could act and that therefore the povfer of 
attorney is invalid as the resolution autho- 
rising it was invalid. He has however cited 
no ruling in support of the view of the law 
which he has taken. Before us no Indian 
authority was cited by either party and it 
appears to be necessary to go to the English 
decisions for guidance. It is stated at p. 235, 
Edn. 16 of Palmer’s “Company Law” that 
it is a cardinal rule of corporation law that 
prima facie a majority of its members is 
c entitled to exercise the powers of the corpora- 
tion. It is further laid down, on the autho- 
rity of Bacon, that where no special provision 
is made, the whole are bound not only by 
the major part, but by the major part of 
those present at a regular corporate meeting 
whether the number present be a majority 
of the whole or not. The following dictum 
of Lord Hardwicke in (1736-55) 2 Atk. 212^ is 
also cited : 

It cannot be disputed that whenever a certain 
number of persons are incorporated, a major part 
of them may do any corporate act or if all are sum- 
moned and part appear, a major part of those that 
appear may do a corporate act, though nothing may 
- be mentioned in the charter of the major part. 

® The rule, according to Palmer, is equally 
applicable to a company under the Act, save 
so far as its constitution or articles, or the 
Act itself, exclude or modify it. The same 
rule applies where a corporate power is 
delegated to a smaller body. The first autho- 
rity cited before us on behalf of the appel- 
lant wm (1867) 4 Eq. 233.^ That was a case 
of a limited liability company, whose articles 
laid down no '^uoram. It was found that 
though there "were six directors the larg^t 
number that attended f was four and that the 
usual number was two. The number that 

, h (173,045) 2 Atk* 2l2i Att. t, Davy. 

, ' 2* ;(1807} ,4 B. Q, 233, Lyster^s case. 
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attended the material meoting was two, and - 
the ^faster of the Rolls (Lord Romiliy) held ^ 
that that was a suifieient quorum. He re- 
pelled the suggestion that, in the absence of 
any stipulation to that ellect, it requires the 
total nmiiber to be present. In (1888) 21 
Q.B.D. ICO® the rule referred to in Palmer was 
reaffirmed. The case, however, was not of a 
limited liability company, but of an ancient 
corporation whose acts were regulated by its 
charter and by tJm general corporation law. 

In (1867) Vv. N. 79,’^ the board had powder to 
fix a quorum but, as in this case, had not 
done so. The total number of directors W’as 
nine. There was an understanding that no 
business would be done unless three were ^ 
present. It was held that the acts of three 
were valid. The Vice-Chancellor, moreover, 
went on to remark that even if there had 
been no such understanding the clauses in 
the association deed providing for the lega- 
lity of acts done by the board of directors 
would have been satisfied by only two direc- 
tors being present to form the board. In 
(1882) 46 L. T. 296^ the remarks of the Lord 
Chief Justice (Lord Coleridge) and of Brett 
L. J. appear fully to support the proposi*. 
tions laid down in Palmer. 

On the other hand, there appears to us 
only one case which might be taken as sup. g 
porting the contrary view. That is (1934) 1 
Oh. D, 171.® In that case there is a dictum of 
Bennett J, which has been cited by the res- 
pondent, to the efiect that the rule relied 
upon by the appellant in the present case 
had no application to companies incorpo- 
rated under the Companies Act, but is appli- 
cable to cases where a corporation is entrusted 
with a duty of public nature. The proposi- 
tion, however, if I may say so with all respect, 
seems to have been rather broadly laid down 
by his Lordsbip in view of the authorities to 
which I have already referred. The judgment 
itself shows that the decision was based rather ^ 
on the consideration that in that particular 
ease a construction of the articles themselves 
led to an interpretation of them contrary to 
the general rule. There are some remarks in 

3. (1888) 21 Q. B. B. 160 : 57 L, J. Q. B. 4i8 : 30 
W. R. 880: 52 J. P. 580, Mayor & Go. o! 
ekauts of the Staple of England v. Governor and 
Go. of Bank of England, . , 

4* (1867) 1867 ,W. N. 79, In re Begent^S AG^al 
Iron Go, ' *’ 

5. (1882) 8 Q, B, B. 685 : 51 L. J. Q. ,B. 2^1? i 46 
L. T. 296:30 W. B. 624, York Tramways Co. Ltd. 

V. Willows. ' ' ' 

6. (1934) 1 Oh. B. 171: 103 L. L Ohi 47: 160 L.T. 

189: t7 S* J. 816 : 50 44, Berrott and 

BerrottLtd. y. Stephenao^^ 4 \ ' " ‘ ■ 
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^ (1890) 59 Ii. J. Cb. 616^ at p. 624 which have been 
cited on behalf of the respondent, but they 
refer to the particular ease of a sub- com- 
mittee to which a board has delegated speci- 
fied functions. A consideration of the above 
authorities leads me to the conclusion that 
the rule is as stated in Palmer and that 
unless a construction of the articles leads to 
the conclusion that there was an intention 
to supersede the ordinary rule, it must be 
held that, where no quorum has in fact been 
fixed, the acts of a major part of the direc- 
tors for the time being are valid. I can find 
no such intention in the present articles. In 
fact Art. 74 seems to indicate the opposite, 
^ as it clearly contemplates a case in which 
the board v;ould be acting in spite of the fact 
that one of them was not present. I would, 
therefore, hold that the learned trial Judge's 
decision is w^rong on this point and, in that 
view of the case, it does not seem necessary 
to deal with any of the other arguments 
raised on behalf of the appellant. I would 
accordingly accept this appeal with costs 
and setting aside the decree of the Court 
below dismissing the suit, send the case back 
to it for decision of the further questions 
that arise in it. The stamp on this appeal 
will be refunded and the other costs wull be 
<5 costs in the cause. The parties are directed, 
through their counsel, to appear before the 
learned trial Judge on 8th December 1941. 
Tek Ghana J.— I agree. 

K.S./r.k. Appeal allotved, 

7. (1890) 59 L.J.Ch, 616: 62 L.T, 87,S:2 Meg. 217, 
In re Liverpool Household Stores Association Ltd. 
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FULL BENCH 

Dalip Singh, Ram Lall and Sale JJ. 

Partap Singh — Complainant — 

Petitioner 

V. 

^ Harnam Singh Mangal Singh and others 
— Accused — Bespondents. 

Criminal Bevn. Case No. 1681 of 1940, Decided 
on 8th July 1941, referred by Young C. J, and Earn 
Lail J., D/. 29th May 1941. 

Criminal P. C. (1898), S. 439 — Order of 
acquittal — Revision from, by private com- 
plainant on ground that evidence has been mis- 
stated by trial Judge — When High Court will 
order retrial stated. 

^ The powers of the High Court on a revision peti- 
tion by a private complainant from an order of 
acquittal are exactly the same as the powers in a 
Court of appeal conferred by Ss* 423, 426, 427, 428 
or S, BS$. Under cl. (4) of S. 439, the High Court 
cannot convert a finding of acquittal into one of 
conviction, but it can under the powers conferred 
wndet^’B. 423 order the accused to fee retried by a 
' Court df competent jurisdiction subordinate po'moh 


appellate Court. In considering the question whe- 
ther such a retrial should or should not be ordered, “ 
the discretion of the Court is legally unlimited. In 
actual fact however, the Court seldom exercises this 
discretion except that an order of acquittal will not 
as a rule be interfered with merely because the 
High Court disagrees with the finding of the Magis- 
trate. It is only when the record is incomplete or 
there is a flaw in jurisdiction or where the finding 
is manifestly wronger perverse that the High Court 
will interfere in such cases. Where the evidence 
has been mis-stated by the trial Judge it is much 
the same position as if the Judge, who combines 
the functions of a Judge and jury, had misdirected 
himself as to what the evidence was in the parti- 
cular case. It will be open for the High Court, 
however, to consider whether in spite of the mis- 
direction, any finding other than one of acquittal ? 
would have been come to in the circumstances of j 
the particular case and the High Court would not I 
order a retrial unless it came clearly to the con- 
clusion that but for the misdirection the Court ’ 
might have or should have come to a difierent find- 
ing to what it actually did : 26 Mad. 1, Eef, 

[P 71(i,b,c,d] 

Panna Lai Bahl — for Petitioner. 

Jatoala Parshad — for BesiDondents. 

Obdeb op Ebfbrence 

Young C. J. and Bam Lall J. — The 
point of law involved in this case is covered 
by a reference made to a Full Bench (cri- 
minal Appeals Nos. 1305 of 1940 and 1178 of 
1940).^ We consider that this case should also 
be placed before that Pull Bench, for the 
disposal of the point of law involved. We 9 
order accordingly. 

OPINION 

Dalip Singh J. — This case has been re- 
ferred to a Pull Bench by a Division Bench 
on the ground that the point involved in it 
is covered by the reference so made to a Full 
Bench in Criminal Appeals Nos. 1305 and 1178 
of 1940.^ But the facts in this case are different 
and it does not appear to me that the same 
point is involved at all. In this case the 
three accused were tried by the learned 
Additional Sessions Judge, Lahore, under 
S. 802/34, Penal Code, and were acquitted. 

A revision petition was put in by the com- % 
plainant, there being no Crown appeal what- 
soever, and in this revision petition it was 
not asked that the accused should be con- 
victed by the High Court under s. 302 or any 
other section and sentenced accordingly. All 
that was asked was that the High Court 
should go into the evidence and decide whe- 
ther the learned Additional Sessions Judge 
had not in acquitting the accused misstated 
and misinterpreted the evidence and that his 
finding of acquittal was, on this ground an4 
on others, manifestly wrong and perverse. No 
question, therefore, arises about the appellate 
U EeporM in (*41) 28A.I,R.1941 Lah;465(F.B.), 

Baw4 Singh Sawan Singh, v. HiUpe^or., , 
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he High Courfe. There is no appeal 
le Crown or by the accused. There 
^vision petition by a private com- 
id the powers of the High Court 
)re, given under S. 439, Criminal 
(se are exactly the same as the 
a Court of appeal conferred by 
, 427, 428 or s. 338. Under el. (4) 
he High Court cannot convert a 
acquittal into one of conviction, 
ander the powers conferred under 
c the accused to be retried by a 
►mpetent jurisdiction subordinate 
pellate Court. In considering the 
whether such a retrial should or 
be ordered, the discretion of the 
>gally unlimited. In actual fact, 
le Court seldom exercises this dis- 
ept as laid down in a number of 
.mely, that an order of acquittal 
a rule be interfered with merely 
e High Court disagrees with the 
the Magistrate. It is only when 
is incomplete or there is a flaw in 
1 or where the finding is mani- 
Lg or perverse that the High Court 
are in such cases. In the present 
ain point is that the evidence has 
ited. 

int has aljSo been dealt with in 
igs and the general trend of autho- 

5 where the evidence has been so 
it is much the same position as if 
i Judge, who combines the fune- 
Judge and jury, had misdirected 
to what the evidence was in the 
case. It will be open for the High 
ever, to consider whether in spite 
lirection, any finding other than 
littal would have been come to in 
stances of the particular case and 
Court would not order a retrial 
ime clearly to the conclusion that 

6 misdirection the Court might 
)uld have come to a different find- 
,t it actually did. In this connec- 
L. might be seen* I would answer 
ice accordingly. 

ill J, — I agree. 

— 1 agree. 

Beferenoe amwmd * 

Mad. X ; 2 Weir 521, Emperor v. 
illam Smither. , 

Oey, S. 4S9 K IS Pt. 1 ; S.. 489 H. 25 
3. 439 N. 25a Pts. X, 3 and 8. 

-a, Paiges 1426 Sa 1427 K 1204 *Tiiter« 
with acquittal.** Page 1429 Hote 1205. 
134 K. 1208 **Power to order retrial.** 
1453, 14 56 and . 1457 H. 1219. 
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Beckett J. 

Pariap Singh — JiidgmmUdehtor 

— Appellant 

V. 

Bhagat Barn — DecreeAiolder 

— BespondenL 

Exn. Second Appeal No. 268 of 1941, Decided on 
8th July 1941, Trom order of Senior Sub-Judge, 
Gurdaspur, D/- 7feh Norember 1940. 

(a) Res judicata — Execution proceedings — 
Order on point allowed to become final operates 
as res judicata even if it has not been decided 
on merits. 

The rule of res judicata as laid down in 8. 11, 
Civil P. 0., with reference to matters decided by a | 
Court of competent jurisdiction in a previous suit is ^ 
neither relevant nor applicable in any subsequent ^ 
proceedings arising out of the same decree. If a 
matter has once been finally decided between the 
parties to those proceedings, the effect is the same 
as that of an interlocutory judgment in an ordinary 
suit and is binding upon the parties for the rest of 
the proceedings, if it has been allowed to become 
final. On this view, if a matter has once been allow- 
ed to bo finally decided, thei'e is no reason why the 
matter should be allowed to be reopened whether it 
has been decided on the merits or not ; 6 All. 269 
(P.C.), Foil [P 72a, b] 

(b) Execution — Order of dismissal in — 
Remedies, explained, 

A person against whom an order of dismissal in 
default had been passed in execution proceedings 
can certainly apply to the Court to use its inherent ^ ^ 
powers in order to restore proceedings dismissed^ in 
default. If this is dismissed and a fresh application 
is presented, the eSeet of the earlier dismissal can 
then be considered. Probably the safest course would 
be to ask for both in the alternative. In one ease 
or the other an appeal would have to be accepted, 
since at some stage the rights of the parties are to 
be finally determined, unless it could be held that 
an order of dismissal in default is not only not 
ajjpealable but final, so that no appeal would lie at 
any stage ; (*21) 8 A. I. B. 1921 Lah. 67, EeL on; 
(’26) 13 AJ.R. 1926 All. 401, Be/. [P 72d,e} 

B. jy. Aggarwal — for Appellant. 

Mahmtifd AH — for Eesi^ondent. 

Judgment. — The house of the judgment- ^ 

debtor having been attached he preferred ^ 
an objection to the executing Court that it . 
was not liable to attachment as he was an i 
agriculturist and the house was used for 
agricultural purposes. This objection wm 
dismissed in default. The judgment-debtOJ! 
presented two applications for restoration of 
the proceedings, but both of these ware dis- 
missed. He then put in a fresh objeoion, 
but a hearing was refused on the ground 
that the judgment-debtor had become in. 
solvent. The house was subsequ^tly soldi 
some two years after the original objection 
had been put in, and the judgment-debtoi: 
then raised, the saiu© oVi^linn once aga% 

In the form of an objection to the confirma-* 
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tion of the sale. This was rejected on the 
^ ground that the matter had already been 
decided. An appeal by the judgment. debtor 
has been admitted to a hearing on the argu- 
ment that the matter has not yet been deci- 
ded on the merits so that the rule of res 
judicata does not apply. This may be true 
enough; but as laid down by the Prh'y Coun- 
cil in 11 1. A, 37,^ the rule of res judicata as 
laid down in s. ll, Civil P. C., with reference 
to matters decided by a Court of competent 
jurisdiction in a previous suit is neither re- 
levant nor applicable in any subsequent 
proceedings arising out of the same decree. 
If a matter has once been hnaily decided 
between the parties to those proceedings, 
the effect is the same as that of an interlo- 
cutory judgment in an ordinary suit and is 
binding upon the parties for the rest of the 
proceedings, if it has been allowed to become 
final. On this view, if a matter has once 
been allow’ed to be finally decided, there is 
no reason why the matter should be allowed 
to be reopened whether it has been decided 
on the merits or not. 

Mr. Dwarka Nath Aggarwal, however, con- 
tends that the matter should not be treated 
as finally decided. He bases his argument 
on the judgment of Sulaiman J. in A. i. E. 
e 1928 ALL. 401,^ in which attention was drawn 
to the fact that a decree as defined in S. 2 
of the Code does not include an order of 
dismissal in default, so that no appeal can 
lie against such an order in the absence of 
any special provision allowing such an ap- 
peal. He further contends that no ajjpeal 
could lie against any order refusing to res- 
tore the objection. This seems to me to be 
arguable, but I do not think it is necessary 
to decide the point for the purposes of the 
present ease. A.I.E. 1926 ALL. 401^ expressly 
left open the question of the appropriate 
remedy for a person against whom an order 
^ of dismissal in default had been passed in exe- 
^ cution proceedings. He can certainly apply 
to the Court to use its inherent powers in 
order to restore proceedings dismissed in 
default as held in 2 Lab. €6.^ If this is dismis- 
sed and a fresh application is presented, the 
effect of the earlier dismissal can then be 
considered, Probably the safest course would 
be to ask for both in the alternative. In one 
case or the other it seems to me that an 

(’84) 6 AIL 269 ; U I. A.. $7 (RO.), Earn Kirpal 
,$htikla V. Mt. Bup Kuari* 

2, (^26) 13 A J.B. 1926 AiL 401 : 94 L C. 1, Him 
La! V, Tikam Singh. 

3, C21) 8 A.I.B. 1921 Lah. 67 ; 60 LC. 790 : 2 Lah. 


appeal would have to be accepted, since at 
some stage the rights of the parties are to 
be finally determined, unless it could be held 
that an order of dismissal in default is not 
only not appealable but final, so that no ap. 
I>eal would lie at any stage. In the present 
case the judgment-debtor had already sought 
to obtain both remedies in turn and he 
might have appealed against the order hold- 
ing that he was not competent to present 
the objection when it was put forward for 
the second time. By now, I think that the 
matter must be regarded as having been 
finally concluded between. the parties, and 
the objection cannot be raised yet again as 
an objection to the confirmation of the sale. ^ 
The appeal is accordingly dismissed with 
costs. 

k.s./r.k. Appeal dismissed, 

C. P. c 

(a) (’40) Chitaley, S. 11, N. 23, Pts. 3 and 4. 

(’41) Mulla, Page 88 Pt. fq); Page 89 Pt. (v). 

(b) (’40) Chitaley, S. 151, N. 2, Pt. 26. 

(’41) Mulla, Page 480, Pt. (r)J 
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Beckett J. 

Uttam Smgh — Petitioner 

Y, S’ 

Municipal Committee^ Baioalpindi — 

BespondenU 

Criminal Revn. Petn. No, 1230 of 1941, Decided 
on 23rd September 1941; ease reported by District 
Magistrate, Rawalpindi, D/- 2nd July 1941. 

Punjab Municipal Act (3 of 1911), S. 81-^ 
Application to Magistrate under S. 81— Magis- 
trate can decide whether amount claimed is 
claimable under Act — Application transferred 
to Tahsildar — Whether Tahsildar can decide 
objection that amount is not recoverable under 
Act. 

A Magistrate dealing with an application under 
S. 81 has himself power to decide whether the 
amount claimed is in fact claimable under the Act, ‘ 
on objection being raised before him. There is no ^ 
need of a reference to the High Court. If a trans- ^ 
fer order under S. 81 is intended to be an order 
transferring the application under S. 81 to the ^ 
Tahsildar for disposal as a Magistrate, then it can 
be left to the Tahsildar to decide the objection that 
the amount claimed is not claimable under the 
Act in that capacity. If it is an order of transfer, 
however, the District Magistrate should dispose of 
the objection himself. It is advisable that the- 
form of such orders should make the intention^ 
clear. [P 73^; P 74^. 

' Jhanda Singh — for Petitioner. - 

Amolak Bam — for Respondent. 

Beport The applicant, Sardar Uttam 

Singh Duggal obtained from the Municipal 
Committee, Eawalpindi, a oontmct or agree- 
ment aUowing him the Im^ oi a , certains 
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^ portion of land said to belong to the com- 
mittee for use as a motor stand at a certain 
monthly rental. He occupied the plot in 
question for the year 1985-36 and paid the 
full amount of rent. For the year 1936-37 
the committee sanctioned the continuance 
of the lease in his name at a slightly in- 
^ creased monthly rent ; on the basis of the 
rent fixed the total rent due from him was 
said to be Es. 40S0, out of which he paid 
Es. 2820 in instalments, and the remainder, 

i. e., Es. 1260 is outstanding against him. 
When the committee failed to recover this 
amount from him they made an application 
to the District Magistrate under s. 81, Muni- 
^ cipal Act, for recovery of the amount under 
the provisions of that section. This applica- 
tion was sent to Khan Mohammad Afzal 
Khan, Tahsildar (Magistrate, Second Class), 
Eawalpindi, for recovery in due course, and 
he took certain steps towards the recovery. 
The applicant has now applied for revision 
of the Magistrate’s order on the main ground 
that the amount in question was not re- 
coverable under s.8l, Punjab Municipal Act, 
and that, therefore, procedure under that 
section was illegal 

The application before me purports to be 
in the alternative an application for revision 
® of an order passed by the said Magistrate, 
ordering the recovery of a certain sum on 
behalf of the Municipal Committee of Eawai- 
pindi under S. Si, Punjab Municipal Act, 
and an appeal against the original order of 
the Municipal Committee demanding that 
sum. It is clear at the -outset that such an 
application is radically deficient in form. 
An application for revision must be made to 
the District Magistrate for the exercise of 
his powers under s. 438, Criminal P. C., in 
regard to a Magistrate under his control 
On the other hand an appeal against the 
order of a Municipal Committee, setting up 
^ a demand or levying a tax, lies only to the 
Deputy Commissioner under the provisions 
of the Municipal Act. The two processes, 
therefore, must be taken in two different 
Courts and under two different Acts. The 
fact that both offices are in fact held by one 
individual in no way justifies a joint or 
alternative application under both proce- 
dures. I am, therefore, dealing with this 
application only as District Magistrate exer- 
cising powers under s. .438, Criminal P. 0. 

The, proceedings ^are forwarded for revi- 
sion on the following grounds. Counsel for 
the appHcaat iihas produced before me a 
liuinber of rulings of , the Lahore 


A. I. E. 1927 Lah, 161,^ A. I. B. 1934 Lah. 699® 
and A. I. K. 1938 Lab. 29® and also one rul- 
ing of the Judicial Commissioner, North 
West Frontier Province, A.I.B. 1939 Pesh. 40,"^ 
to the effect that an order passed by a 
Magistrate in a case to which S. 81 does not 
apply, can be set aside on revision, and also 
to the effect that rent due to a Municipal 
Committee can only be recovered under 
S. 81 if that rent can be shown to be claim- 
able under the Municipal Act. In the pre- 
sent case I questioned the Secretary of the 
Municipal Committee, who appeared in per- 
son, as to the section of the Act under which 
he claims that this rent is chargeable by the 
committee. He has quoted S. ITS (i) (a), / 
but it is quite clear to me that that section 
is entirely inapplicable to the present case, 
in which a plot of vacant land has been 
leased to the applicant for the purpose of a 
lorry stand ; there is no question of the 
grant of permission, on payment of certain 
fees, for the erection of any moveable en- 
eroachment, etc,, such as is contemplated 
under the clause quoted I can find no other 
provision of the Act under which the rent 
for this plot is claimable, and I must, there- 
fore, hold that it is claimable on the basis of 
an ordinary contract, and is, therefore, not 
recoverable under S. 81 of the Act. I, there- gf 
fore, report the case to the Hon’ble High 
Court with the recommendation that the 
order of the Magistrate for recovery of the 
amount under s. 81, Municipal Act, be set 
aside. 

Order of the High Court 

I think it may be taken as settled law in 
the Punjab that a Magistrate dealing with an 
application under s, 81, Punjab Municipal 
Act, has himself power to decide whether 
the amount claimed is in fact an amount 
claimable under the Act, on objection being 
raised before him. If the original order had 
been passed without notice, as was apparently ^ 
done in the present case, the Magistrate 
could decide the question himself and there 
was no need for a reference to this Court. 
There is, however, one sBght difficulty. The 
learned District Magistrate has apparently 

1. (»27) 14 A. I. B. 1927 Lah. 161 : 99 1. C. 10SO .: 

28 Cr. L. J. 230, Maya Das v. Municipal Ccu^|u(|», 

, tee, Ohiniat. ■ 

2. (’34) 21 A. I, K 1934 Lah. 699 : X42 1 0. 919 j 

in Lah. 884 : 36 P.L.K. 298, Municipal dou^it- 
tee, Delhi y. Hafia Abdullah. - 

3. ('B8) n A. I,, B. 1938 Lah. 29: 173 X. 0. 211; 39 
Or. 3j. J. 286, d-urauditta Maly, 

4. (*39) 26 A.LE. 1939 Pesh. 401184 t 0. 16 ; 40 

Or. L. J., B5L Pil Committeeji' 

^ Peshamr. ' \ ; ' . . ' > ^ v'' ' 
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treated the order of the tahsildar for the 
® issue of a warrant of distress as a judicial 
order, with which he himself v/as not com- 
petent to interfere. It has, however, been 
suggested that the tahsildar was merely 
acting in his ministerial capacity under the 
orders of the District Magistrate, who should 
still be regarded as the Magistrate in a 
judicial charge of the case. This view derives 
some support from the form of the order, 
which simpiy contains an order for recovery, 
and it appears to have been treated as such 
by the tahsildar, who reported hiS difficulties 
to the District Magistrate. Before further 
action is taken, I think that the District 
^ Magistrate should first decide what is the 
meaning of the order. If it is intended to be 
an order transferring the application to the 
tahsildar for disposal as a Magistrate, then 
it can be left to the tahsildar to decide the 
objection in that capacity. If it is an order 
of transfer, however, the District Magistrate 
will dispose of the objection himself. It 
seems advisable that the form of such orders 
should make the intention clear in future. 

Counsel for the Committee states that 
this ease is intended as a test ease. If that 
is so, I think that a few further observations 
are necessary. The claim is one for a sum 
® said to be due by way of rent; but this is a 
term which is loosely used in cases of this 
kind to cover either a claim arising out of a 
lease or license conferring some right in 
immovable property, or out of the right to 
collect fees or taxes on behalf of the Com- 
mittee for a fixed period. It would be diffi- 
cult to arrive at a decision on the point like 
this without knowing whether the site in 
question forms part of a public street or not 
and what exactly is the nature of the rights 
which were granted by the Committee; and 
these are points which may require evidence 
before they can be settled It is probably 
d advisable not to lay down too elaborate a 
procedure for an enquiry which may be 
necessary under S. 81. But it seems unlikely 
that a decision of any value in a test ease 
will he reached if the matter is treated 
merely one for arguments, as appears to 
have been done so far; and I think that it 
would probably be advisable to give both 
sides an adequate opportunity to prepare 
their respective eases and arrange for the 
proEuction of evidence, if necessary. 

G.N./r.K, Order accordingly. 
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Tek Ghand and Monroe JJ. 

K. Eaghbir Singh and others — 

Appellants 

¥. 

Indian Mutual Provident Fund Insu^ 
ranee Co. Ltd. — Bespondent. 

Letters Patent Appeal No. 134 of 1939, Decided, 
on 4th July 1941, against order of Din Moham- 
mad J., in 0. 0. No. 246 of 1938, D/- 21-6-1939, 

(a) Life Assurance Companies Act (1912), 

S, 2 (3) — ‘Court’ means District Court in 
Punjab. 

So far as the Punjab is concerned ‘Court’ in the 
Life Assurance Companies Act means the District 
Court only. [P 75<3] 

(b) Companies Act (1913), Ss. 2 (3), 3— Court f 
means High Court in Punjab. 

Under the Companies Act the High Court is the 
Court which has jurisdiction to wind up a company 
registered under it and having its registered office 
anywhere in the Punjab. [P 

* (c) Life Assurance Companies Act (1912), 

S. 22 — Application for winding up should be 
made to District Court. 

The provisions of Life Assurance Companies Act, 
as contained in S. 22 are kept intact, and not 
afiected by the provisions of the Companies Act. 
Therefore the Court to which an application for 
winding up an insurance company is to be made is 
the principal civil Court of original jurisdiction in 
the district where the bead office of the company 
is situate, i. e., the District Court and must be 
made by persons and subject to the qualifications 
mentioned in S. 22 : (’34) 21 A.I.B. 1934 Cal. 63 q 
and (’38) 25 A.I.R. 1938 Bom. 182, Expl, and 
Disting. [P Uh\ P 76a, e] 

Teh Ghand — for Appellants, 

J. N. Agganoal and S. M. Sikri — 

for Bespondent, 

Tek Chand J. — This is an appeal under 
cl. 10, Letters Patent, from the judgment 
of Din Mohammad J., holding ishat this 
Court has no jurisdiction to entertain an 
application for the winding up of the Indian 
Mutual Provident Fund Insurance Co. Ltd,, 
Lahore, and directing that the application 
be sent to the District Judge, Lahore, for 
disposal in accordance with law. The com- 
pany was first registered under the Provi- - 
dent Insurance Societies Act, 5 of 1912, on ^ 
15th February 1928, its name at that time 
being the “Indian Provident Mutual Fund, 
Lahore” and the head office at Lahore. In 
1933 the company widened the scope of its 
business, changed its name into the “Indian 
Mutual Provident Fund Insurance Co. Ltd., 
Lahore,” and had itself registered under the 
Life Assurance Companies Act, 6 of 
Again, on 19th February 1936, it was regis- 
tered under the Companies Act, 7 of 1913, as 
a company limited by guarantee,' retaining 
its former name. ^ . 

On 4th tovember 1938, 21 persons presented 
in the High Court a: petition under s. 162 » 
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^ Companies Act, for the winding up of the 
company. After certain proceedings, the 
matter came up before Din Mohammad J., 
when a preliminary objection was taken that 
this Court had no jurisdiction to entertain 
the application. It was contended that the 
only Court to which the application could 
be made was the District Court, Lahore, in 
view of the provisions of s. 22, Life Assurance 
Companies Act, 6 of 1912, read with S.287, 
Companies Act. This objection was upheld 
by the learned Judge, who directed that the 
application be sent to the District Judge, 
Lahore, for disposal. From this judgment 
^ the petitioners have preferred an appeal 
^ under the Letters Patent. As has been stated 
above, the company is registered both under 
the Life Assurance Companies Act, 6 of 1912, 
as Yv^ell as the Companies Act, 7 of 1913. The 
provisions of the two Acts relating to the 
forum in which an application for winding 
up of a company registered under it is to be 
made are different, and the question for 
determination is which of them governs the 
case of a company, which is registered under 
both Acts. 

In S. 2 (3) of Act 6 of 1912, it is laid down 
that in that Act 'Court* means the principal 
civil Court of original jurisdiction in a dis- 
^ trict and includes the High Court in the 
exercise of its ordinary original civil juris- 
diction. Under s. 24, Punjab Courts Act, the 
District Court is the principal Court of ori- 
ginal jurisdiction in a district. Unlike the 
Presidency High Courts (Calcutta, Bombay 
and Madras), the High Courts of Allahabad, 
Lahore, Patna and Nagpur have no ordinary 
original civil jurisdiction ; the Lahore High 
Court only exercises extraordinary original 
civil jurisdiction under Cl, 9, Lahore Letters 
Patent, and this is limited to cases -which 
under the law can be instituted in any of 
the subordinate Courts but are, by order of 
^ the High Court, transferred to it for trial. 
These High Courts also have "special original 
jurisdiction” in respect of matter in which 
it is specifically authorized to exercise ori- 
ginal jurisdiction by a special statute, ,e. g., 
the Divorce Act. The position under Act 6 
of 1912, therefore, is that so far as the Punjab 
is concerned "Court** means the District 
Court only. Section 22 of this Act prescribes 
the forum for winding up of companies 
registered under the Act. It lays down : 

The Court may order the winding up, of a Life 
Assurance Company in accordance with the Com- 
panies Act 6 of 1882 and the provisions of that Act 
shall apply accordingly subjM,* hoWete^, to the 
modification that the company may- fee ordeared to 
fee wound up ^ 


(a) on the peiitbn of ten ox more policy-holders : 
Provided that such a petition shall not be presented ® 
except by the leave o£ the Court, and leave shall 
not be granted until a prima facie case has been 
established to the satisfaction of the Court, and 
until security for co^ts for such amount as the 
Court may think reasonable, has been given; or 

(b) on application mado on bohall of iho Governor- 
General in Council , showing that from a considera- 
tion of the documents deposited with him under 
the provisions of this Act it appears to him that 
the company is insolvent. 

From those provisions, it is clear that in 
the Punjab an application for winding up 
of the company registered under this Act 
can be made only to the District Court, and 
by the person, and subject to the conditions, 
mentioned in S, 22. After this application has / 
been made, the procedure is regulated by 
the provisions of the Companies Act. In 1912 
when this Act was passed, there was no con- 
fiict between it and the Companies Act, 1832 
(which was then in force) as regards the 
Court in which a winding-up application 
could be made. In that Act also, "Court” 
was similarly defined as the Court of original 
civil jurisdiction in a district and also in- 
cluded the High Court in the exercise of its 
ordinary civil jurisdiction. In 1913, however, 
the Companies Act of 18S2 was replaced by 
Act 7 of 1913. In S.2 (3) oC this Act, "the 
Court’* was defined as meaning the Court ^ 
having jurisdiction under the Act. In S. 3 it 
was laid down that the Court having juris- 
diction under this Act shall be the High 
Court having jurisdiction in the place at 
which the registered office of the company is 
situate. To this section is added a proviso 
authorising the local Government by notifi- 
cation to empower any District Court to 
exercise all or any of the jurisdiction by this 
Act conferred upon the Court, No such 
notification has so far been issued by the 
Punjab Government. It is evident, therefore, 
that under the Companies Act the High 
Court is the Court which has jurisdiction to 
wind up a company registered under it and 
having its registered office anywhere in the 
Punjab. If therefore there had been no other 
provision in the Act, the position with regard 
to a company registered under Act 5 of 1912 
and the Companies Act would be highly 
anomalous. Under the former Act, the appli- 
cation would lie in the District Oourlj, whll^ 
under the latter in the High Court Sec- 
tion 287, Companies Act, however, has solved 
this difficulty, It lays down that 
nothing in this Act shall afiect the provisions of 
the Life Assurance Oompani^es Act, ip2, or of the 
ibrovident Insurance Soeletils Adt, 

' .The combined effect ’pf l&se provisions, - , 
therefore, is that the provisions of Act 6 of 
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1912, as contained in S. 22, are kept intact, 
^ and not affected by the provisions ol the 
Companies Act. An application for the wind- 
ing lip of such a company must be presented 
in the District Court only and must be made 
by persons, and subject to the qualifications, 
mentioned in s. 22 of that Act, Counsel for the 
appellants referred to 37 G.W.N. 1159=A,I.R. 
1934 cal. 63^ where Costello J. had remarked 
that where a life insurance company is regis- 
tered under the Companies Act, 1913, it is 
prima facie subject to all the provisions of 
that Act. IProm this it is sought to he argued 
that it is the forum laid down in the Com- 
panies Act, in which an application for 
h winding up of an insurance company must 
be made. This, however, by no means follows 
from the decision in the case cited. That was 
not a case in winding-up, but was an appeal 
from an order of a Magistrate who had con- 
victed the insurance company under certain 
sections of the Companies Act for having 
failed to get its accounts balanced and a 
balance-sheet prepared and to make a list of 
its members. There is no provision relating 
to these matters in the Assurance Act, 1912. 
As the company had been registered under 
the Companies Act, it was held that the 
necessary consequence of such registration 
c was that the company took upon itself all 
the obligations imposed by that Act and 
there was no escape from those obligations 
merely because the company was doing in- 
surance business and had also been registered 
under the Life Assurance Companies Act. 

Eeference was also made to a Single 
Bench decision of the Bombay High Court 
in A. I. E. 1938 Bom. ivS2,^ which laid down 
that the effect of S. 287, Companies Act, 1913, 
and S.22, Life Assurance Companies Act, 
1912, is to incorporate into the Life ilssurance 
Companies Act the relevant provisions about 
the winding up contained in the Companies 
g Act, including the provisions of S. 166. This, 
again, does not touch the question of the 
forum, in which the application for winding 
up is to be made: it merely lays down the 
form in which the application is to he made, 
the particulars it must contain, and the pro- 
cedure, which is to be followed, on such 
application* As has been pointed out above, 
so far as the forum is concerned s. 287, Com- 
panies Act, read with ss.2‘2 and 2 (8), Life 
A^urance Companies Act, 1912, makes it per- 
h (’34) 21 A.IB. 19S^ Cal 68 : 147 I.G. 848 : 85 
Or. L. J. 492 : 87 ,CA7.N. 1159, Ajit Kumar Chat- 
, 'tarjec v. Emperor. : 

a* fas) 25 A. I. B. 1938 Bom, 182, t 174 1,0. 598 : 

, L. B. 52, In, re ''-Aryan liife Assurance 

Lid,/ . ' 
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fectly clear that the Court to which an 
application for winding up an insurance 
company is to be made is the principal civil 
Court of original jurisdiction in the district 
where the head office of the company is 
situate. This, in the present case, is the 
District Court, Lahore. For all these rea- 
sons, I hold that the decision of the learned 
Judge in Single Bench was correct.* I would 
accordingly dismiss the appeal, but, having 
regard to the difficult nature of the question 
involved and the fact that there was no pre- 
vious decision of this or any other Court 
bearing on the point, would leave the parties 
to bear their own costs throughout. 

Monroe Jo— I agree. 
k.s./e.k. Appeal dismissed. 
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Bhide J. 

Chanan Singh and others — Accused — 

Fetitionei^s 

V. 

Tarak Singh — Complainant — 

Bespondent^ 

Criminal Eevn. Petn. No. 1585 of 1941, Decided 
on 25tbL November 1941, for revision of order of 
Sess. Judge, Ludhiana, D/- 13th August 1941. 

* (a) Criminal P. C. (1S98), S. 195 ~ Scope— 
Complaint to public servant — Allegations con- 
stituting offence under S. 500, I. P. C. — Com- 9 
plaint under S. 500, I. P. C., can be taken 
cognizance of even if allegations constitute 
offence mentioned in S. 195, Criminal P. C., 
and S. 195 is no bar. 

The allegations in a complaint made to a public 
servant or Court may have a double aspect. On the 
one hand, the objections, if false, may constitute an 
offence against the authority of the public servant 
or public justice. On the other hand, they may 
also constitute the offence of defamation. Even if 
the public servant or the Court concerned does not 
consider it fit to take action in respect of any offence 
of the first kind falling within the purview of 
S. 195, Criminal P. C., it is difficult to see, why a 
private individual whose reputation is harmed 
should be deprived of his remedy simply because 
the allegations are made in a complaint to a public 
servant or a Court. Therefore, the mere fact that k 
the allegations constituting the offence of defama- 
tion are contained in a petition to a public servant 
or a Court, is per se no ground for holding that 
S. 195, Criminal P, C., is a bar to the cognizance 
of the offence. The question whether the facts 
alleged in the complaint really constitute an offence 
falling within the provisions of S. 195, Criminal 
P. C., or not must depend upon the circumstances 
of each case. But if the facts alleged, prima facie 
constitute the offence under S. 500, Penal Code, 
there is no reason why that offence should not be 
taken eoguizanee of on a complaint by the aggrieved 
person : Case law referred, [P.78^,/,p] 

(b) Penal Code (1860), S. 499, Exception 8 — 
Onus iS'on person setting up this;p!ea. 

If a complaint containing allegations .^amounting 
to an offence, of defamation has been made in> good 
faith, the persqp making the ; conjplaint , will of 
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course be protected by the Exception 8 to S. 499 but 
^ it is for the complainant to establish his good faith, 

[P 78d 

Jiwan Lai Kapur — for Petitioners. 

Jhanda Singh — for Bespondent, 

Order. — Tlie material facts giving rise 
to this petition for revision are as follows : 
The ten petitioners presented an application 
to the Bi-etrict Magistrate, Ludhiana, making 
'Certain allegations against Tarak Singh 
lamhardar. The learned District Magistrate 
did not deal Vt^ith the petition as a regular 
complaint under the Criminal Procedure 
Code but treating it as a miscellaneous peti- 
tion had an enquiry made through the police 
and finding the petition to be groundless 
® ordered it to be filed. Thereafter, a complaint 
was filed by Tarak Singh against the peti- 
tioners under s. 500, Penal Code. The peti- 
tioners raised an objection that this o^ence 
could not be taken cognizance of in the 
absence of a complaint by the District Ma- 
gistrate as required by S, 195, Criminal P. C. 
This contention was upheld by the trial 
Magistrate but on appeal the learned Ses- 
sions Judge has held that no complaint by 
the District Magistrate under S. 195, Crimi- 
nal P. C., was necessary in the circumstances 
of the case. He therefore directed further 
enquiry into the complaint. The petitioners 
« have now come up in revision to this Court. 
The learned counsel for the petitioners 
has urged that the allegations made by the 
petitioners in the application to the District 
Magistrate constitute an offence under S.211 
or S. 182, Penal Code, and therefore according 
to S. 195, Criminal P. 0., no Court could take 
cognizance of the matter except on a com- 
plaint made by the District Magistrate. It 
is 'contended that the provisions of s. 195, 
Criminal P. C., could not be evaded by the 
lodging of a complaint under S.500, Penal 
Code, on facts which really constitute an 
offence falling within the purview of S. 195, 
^ Criminal P. C. In support of this contention 
reliance was placed on 44 Cal. 970,^ A. I. R. 
19S5 Rang. 163,^ 59 Mad. 165,^ 55 Mad. 348'* 
and A.I.B. 1939, Mad, 368.^ The learned coun- 

1. (*17) 4 A. I. B. 1917 Cal. 708 : 38 1. C. 761 : 44 
Cal. 970 ; 25 0. H. J. 445 : 21 0. W. N. 253 : 18 
Cr. L. J. 877, ProJoUa Kumar v. Hirendra Nath. 

2. (’36) 23 1935 Bang. 163 : 156 I. 0. 598 : 

36 Or. L. J. 970; Stw Ing f. Koon. Han. 

3. (’36) 23 A.I.B. 1936 Mad., 89 : 159 1. 0, 853: 37 
Or. L. J. 159 ; 59 Mad. 165 ; 69 M. L, J. 813, In 
re Appadurai Nainar. 

4. (’32) 19 A.I.B. 1932 Mad. 258 : 136 1. 0. 779': 
33 Or. L. J. 361 : 65 Mad. 343 : 62 M. Ii. 3. 735, 
In re Bavanappa B«ddi,, , ' , ! 

5. (’89) 28 A.I.E. 1989 Mad, "aes.: 181 I. 0, 86 : 

, 40 Gr. J. 542 : (1930) I M. J, 4X2, 

Shftnpiugasundaram Pillai v. A. Manbka Mudaliar. 


sel for the respondent on the other hand ^ 
relied on 1933 Mad. W. N. 1203,® A. I. R. 1925 
Lah. 631/ A. T. E, 1937 Lah. 802/ 48 Cal. 3SS® 
and 37 Cal. 601.^® The rulings cited by the 
learned counsel for the petitioners are to the 
effect that when the allegations made in a 
comiilains constitute an offence falling within 
the purview of s. 195, Criminal P. 0., the 
provisions of that section should not be 
allowed to be evaded by treating the allega- 
tions as though they constituted a lesser 
or different offence not mentioned in the 
section. 

The main point for consideration, there, 
fore, is whether the allegations set forth in , 
the complaint in the present case properly ^ 
constitute an offence falling within the x)ur- 
view of S. 195, Criminal P. C, The petition 
to the District Magistrate was of a general 
character. It was alleged that the police 
were corrupt in oppressing the public and 
that Tarak Singh lamhardar was in league 
with the police, was taking bribes and help- 
ing the police to secure bribes for letting off 
guilty persons. The case of one Dalip Singh 
who was let off in this manner was also 
mentioned in the application, but this was 
apparently done only by way of illustration. 
Tarak Singh lamhardar alleged in his com- 
plaint under s. 560, Penal Code, that the ^ 
allegations made against him were false and 
that they had been made in order to defame 
him. The learned counsel for the petitioners 
contended (with some justification, I think) 
that, properly construed, the allegations 
made by the petitioners in the application 
to the District Magistrate constitute an 
offence under s. 2il or S. 182, Penal Code, and 
therefore the complaint could not be treated 
as one under S.600, Penal Code, only. It 
was, therefore, necessary (he urged) that a 
complaint should have been made by the 
District Magistrate himself as required by 
the provisions of S, 195, Criminal P, C. The ^ 
learned counsel for the respondent on the 
other hand contended that there is nothing 
to prevent a complainant from seeking redress 

6. (*33) 1938 M. W. N, 1263, yenkataramanjulu 
Ghetty v. Kaniah Chetty, 

7. (’25) 12 A.I.R, 1925 Lah. 631 : 95 I. C. 305 : 27 
, Cr. L. J. 769 : 6 Lah 375 : 26 ?. L. B. 552, Mt. 
Nawrati V, Emueror. 

8. (’37) 24 A.I.B. 1937 Lah 802 : 172 1. 0* 373 ';39 

Cr. L. J. 122 : 39 F. L. R. 1011, Ghulam Mahom. 
mad V. Btiaperor. \ W 

9. (*21) 8 AXB. 1921 Cal. 1 ; 50 I*. 0. 143 : 22 Or. 

L. J. 31 ; 48 Oal. 388 ; 32 0.L.L 9,4 : 24 C. W.K 
902 (SB), Satish Chandra, v. Bayal l>e, 

iO* (*10) 37 Oal. 604 : 6 1. 0, 352 s 12 0. L. J. 15: 
14 0. W*' Hk 839, Bamsebak v.' 'Muneswar 
V Singh,. 'r 



78 Lahoi?e Sajjan Singe v. Empeeor 


with respect to the offence under S, 500, 
° Penal Code, on the facts alleged in the peti- 
tion, if he chose to do so. It was also pointed 
out that Tarak Singh being the ‘aggrieved* 
person the offence of ‘defamation’ could not 
he taken cognizance of except on a complaint 
made by Tarak Singh himself, according to 
the provisions of S. 198, Criminal P. G. There 
seems to he force in these contentions. 
Section 499, Penal Code, contains an excep- 
tion in respect of complaints made in good 
faith to public servants: see Exceptions. This 
exception suggests that notwithstanding the 
provisions of S. 195, Criminal P. C., a com- 
plaint for defamation would be maintainable 
^ in respect of allegations made to a public 
servant and the burden of proof would lie 
on the accused person to show that his case 
falls within the aforesaid exception : see 
S. 105, Evidence Act. 

Out of the rulings cited by the learned 
counsel on behalf of the respondent, the first 
one, viz., 1933 M. W. N. 1263,® appears to sup- 
port his contention, but it is a Single Bench 
ruling and seems to be opposed to the view 
taken in the Division Bench rulings cited 
on behalf of the petitioners, viz., 59 Mad. 1C6® 
and 55 Mad. 343.^ The other rulings do not 
seem to be in point. In A.I,K. 1925 Lah. 631/ 
c the question of necessity of a complaint under 
S. 195, Criminal P. C., in the circumstances 
oi the case was not considered. In A.I.B. 1937 
Lab, 802,® the offences of which the accused 
were convicted, were quite distinct from 
those mentioned in S. 195, Criminal P, C. In 
37 Cal. 604^® at p. 606, it was found that the 
person to whom complaint had been made 
was not a public servant. In 48 Cal. 388,® the 
point for decision was different, — though 
there are some observations at pp. 424-5 
which are in favour of the respondent. The 
point of law involved in this case is impor- 
tant and not free from difficulty. The allega- 
^ tions in a complaint made to a public servant 
® or Court may have a double aspect. On the 
one hand, the objections, if false, may consti- 
tute an offence against the authority of the 
public servant or public justice. On the 
other hand, they may also constitute the 
offence of defamation. Even if the public 
servant or the Court concerned does not 
consider it fit to take action in respect of 
any offence of the first kind failing within 
the, purview of s. 195, Criminal P. C„ it is 
difficult to see, why a private individual 
whose reputation is harmed should be de- 
prived of his remedy simply because the 
aifegiations are made in a <^j^plaint to a 
public servant or a Court. It is significant 


that S. 500, Penal Code, is not oi 
offences specified in S. 195, Orimii 
If the complaint has been made 
faith, the person making the comp] 
of course be protected by Except 
S. 499, Penal Code, — but it is for 
plainant to establish his good faith 
gredients of the offences falling unc 
Criminal P. C., (such as offences und' 
211, Penal Code, etc.,) are differ( 
those of the offence under s. 600, Pe 
In a particular case the complainar 
able to establish the requisite intc 
knowledge for the latter offence, tl 
may not be able to establish the 
knowledge or intention for an offem 
under s. 195, Criminal P. C., such as 
S.211, Penal Code. 

After carefully considering the 
am of opinion that the mere fact 
allegations constituting the offence 
mation are contained in a petition t< 
servant or a Court, is per se no gi 
holding that S. 195, Criminal P. C., 
to the cognizance of the offence. ^ 
tion whether the facts alleged in 
plaint really constitute an offenc 
within the provisions of S. 195, Crimi 
or not must depend upon the cirou 
of each case. But if the facts alleg 
facie constitute the offence und( 
Penal Code, I do not see why tha 
should not be taken cognizance of c 
plaint by the aggrieved person. In 
sent instance, the complainant, ^ 
District Darhari, an assessor and a 
dar has alleged that the petitioner 
ously complained to the District hi! 
against him to harm his reputation, 
allegations, I do not see why the c 
under s. 500, Penal Code, should n 
vestigated. I see no good reason to 
in revision with the order of th€ 
Sessions Judge, and dismiss this pe 

K.S./R.K, Fetition diso 


Cr. P. C 

(a) (»41) Chitaley, S. 195, N. 3. 

(’41) Mitra, Page 633, N. 614d. 

Penal Code — 

(b) (’36) Batanlal, Pp. 1250, 1251;N.“a 
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Beckett J. 

Sajjan Singh and anoth 
Accused — Fetitionefs 

,V. ^ 

Emperor. ^ ; 

Criminal Bevn. Petn. No. 1270 of ;194 
m 16th September 1941, , for- reVi^on < 
Bistriet Lahpr%'l)'/i'2i9th;M 
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(a) Criminal P. C. (1898), S, 514 (7)— Previous 
dgment admissible by itself — Objection that 
► certified copy was filed is merely technical 
thout much substance. 

Where the previous judgment showing the con- 
ation of a person and involving a forfeiture of the 
nd executed by him is admissible in evidence by 
elf, an objection under S. 514(7) that no certified 
?y of the same was filed would only be a techni- 
objection without much substance. [P 79c] 

(b) Criminal P. C. (1898), S. 514 (7)— Copy of 
rlier judgment is not sufficient to prove for- 
ture against surety except in cases mentioned 
S. 514 (7). 

A copy of the earlier judgment would not be sufii- 
int evidence alone in proof of forfeiture of a secu- 
y bond against a surety except in the instances 
jcifically mentioned in S. 514 (7), which permits 
)duction of a certified copy in certain security 
)ceedings, but these do not include proceedings in 
lich a security was given during an enquiry under 
117 and therefore in such a ease the surety is 
titled to have evidence in proof of forfeiture of 
jurity bond taken again. [P e\ 

(c) Criminal P. C. (1898), S. 514 — Security 
nd — Conviction of principal leading to for- 
ture — Sentence reduced partly on ground of 
ovocation by complainant — That is extenuat- 
I circumstance which can be considered in 
termining surety’s liability to keep principal 
ider control. 

Where the principal is convicted of an offence 
mlving a forfeiture of the security bond executed 
him, the fact that his sentence was reduced 
rtly on the ground that there had been some pro- 
cation by the complainant is certainly an extenuat- 
y circumstance which should be taken into mind 
determining the responsibility of the surety for 
eping his principal under control. [P 79/] 
Bal Raj ^ for Petitioners, 

Order* — There are certain irregularities 
this case. In the first place, there was not 
parently any formal tender of evidence 
■ the prosecution to show that the bond 
id become forfeited. Sub-section (7) of Sec, 
i, Criminal P. 0., provides that in certain 
ses a certified copy of a judgment may be 
7 en in evidence against the surety; but no 
ch copy has been filed on the record. If 
0 previous judgment were admissible in 
idenee by itself, this would only be a 
shnical objection without much substance 
as noted by the learned District Magis- 
iite, the conviction appears to have been 
ken as correct by both sides and the ear- 
r proceedings were brought into Court as 
uneeted files. There is, however, a further 
lealty., , As already mentioned, s. 514 (7) 
rmits production of a certified copy in 
ctain security proceedings, but these do 
tt include proceedings in which a security 
IS given during an enquiry under s. 117, 
iminal P. G., as in the present ease. This 
ay be the result of an oversight when the 
)de was amended in 1928; but it is also 
ssible that the , omission may. have been, 


intentional. In any case, S. 614 was amended ^ 
in eonsecxuence of the Calcutta view that a ® 
surety is entitled to have the evidence taken 
again, since he was not a party to the pro- 
ceedings leading to conviction; and as the 
Code no'w stands, it must bo talien as im- 
plying that a copy of the earlier judgment 
would not be sufficient evidence alone in 
proof of forfeiture against a surety except in 
the instances speeificaily mentioned. 

The obvious course would be to quash tho 
present order of forfeiture and send the pro- 
ceedings back for a fresh hearing. At this 
point, however, a further difficulty arises, 
since there is some doubt present whether 
this course can be taken in appeal or revi- f 
sion from an order of forfeiture of security. 
The question was referred by me yesterday 
to a Division Bench and may take some time 
to decide. On the whole, I am doubtful 
whether it is worthwhile keeping this case 
pending any longer. Prom the Judgment of 
the Sessions Court, it would appear that the 
sentence was reduced partly on the ground 
that there had been some provocation by 
the complainants. This is certainly a cir- 
cumstance which should be taken into mind 
in determining the responsibility of the 
surety for keeping his principal under con- 
trol, and in view of this estemiating oireum- gp 
stance, this is hardly a sufficiently strong 
case to justify an order which would put 
the surety to the expense and inconvenience 
of a fresh trial, which has only been neces- 
sitated by the negligent manner in which 
the prosecution has been conducted. 

For these reasons, I accept the petition for 
revision and set aside the order of forfeiture 
without any further direction. I do this with 
the greatest reluctance, because I entirely 
agree with the views of the learned District 
Magistrate as to the desirability of doing 
anything possible to prevent breaches of the 
peace in which sharpe-edged weapons are fe. 
used, and to enforce the responsibility of 
persons who choose to give security for the 
behaviour of other persons who are liable 
to use such weapons. 

G.N./B.K:. Petition accepted, 

Cf» p. C. 

(a) (’41) Chitaley, S. 514, N. 16. > 

(’41) Mitra, Pages 1665, 1866, N. 1339, , . ; , 

(b) (’41) Ohltaley, S. 514, N. 15. ' : . ' 

(’41) Mitia, Pages 1665, 1666, N. 1339. • , i- 

(c) (’41) Ohltaley, S. 514, Notes 10, 14., ' " 

.(’41) Mitra, Page 1666, N. 1338. , 
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Beckett J. 

Bahti Eam-^DecreeMder— Appellant 

V. 

Mohammad Ali and another — 

Judgment-debtors — Bespondents, 

Esn. Second Appeal No, 1732 of 1940, Decided on 
9th June 1941, from order of Dist. Judge, Jullun- 
dur, D/- 7th August 1940. 

(a) Punjab Relief of Indebtedness Act (7 of 
1934), S. 13 (2) — Creditor failing to submit 
accounts — Debt is automatically discharged — 
No order of Board is necessary for that purpose, 

A Debt Conciliation Board has no power to dis- 
charge a debt tinder S. 13 (2). If a creditor fails to 
comply with the provisions of the Act regarding the 
submission of a statement of account within the 
prescribed time, his debt will be deemed to be auto- 
matically discharged and no order of the Board is 
required for this purpose. [P 80d,c] 

(b) Punjab Relief of Indebtedness Act (7 of 
1934), Ss. 13 and 9 — Sub- mortgagee by way of 
absolute assignment of debt is, but sub-mort- 
gagee by way of further mortgage is not creditor 
of mortgagor for purposes of Act. 

A sub-raortgagee by way of absolute assignment 
who takes over the original debt along with the 
mortgage under a sale of the mortgagee’s rights, 
can be regarded as a creditor of the mortgagor for 
the purposes of the Act, but a sub-mortgagee by way 
of further mortgage who holds a mortgage over the 
original mortgagee’s interest in the property and 
does not take over the debt secured by the first 
mortgage cannot be regarded as a creditor of the mort- 
gagor for purposes of the Act. [PSOe P 81<2,b3 

Vishmc Datia — for Appellant. 

Barhans Singh Doahia — for Respondents. 

Judgment. — The decree-laolder, Babu 
Ram, holds a final mortgage decree in a 
suit to wliich Mohammad Ali was a party. 
Mohammad Ali was also a party to proceed, 
ings before the Local Debt Conciliation Board. 
Notice was issued to Babu Ram as a creditor 
of Mohammad Ali and he was called upon 
to furnish a statement of account. Babu 
Ram put in a copy of the decree which he 
held, but the Board held that this was not a 
proper statement of account and proceeded 
to pass an order discharging the debt sup- 
posed to be due to Babu Ram from Moham- 
mad Ali under S, 13 (2), Punjab Relief of 
Indebtedness Act, 1934, Babu Earn then ap- 
plied to the executing Court for continuance 
of the execution proceedings on the ground 
that the order of the Debt Conciliation 
Board was ultra vires and not binding. This 
application was rejected by the Courts below, 
which held the order of the Board to be con- 
clusive, and the decree-holder has come up 
In, second appeal. It may, be remarked in 
that a Debt Ooneijiaftion Board has 
no power to discharge a debt under s* 13 (2) 
of the Act in quesMon. if a creditor fails to 


comply with the provisions of the A 
garding the submission of a stateme 
account within the prescribed time, hif 
will be deemed to be automatically disc 
ed and no order of the Board is requir 
this purpose. It is unnecessary to p 
the matter further, however, since the 
tion taken in this case is that Babu 
was not the creditor of Mohammad *A] 
of a third person, and if there was nc 
due from Mohammad Ali to Babu 
the question of a discharge does not ar 
The principal question to be conside 
whether a sub-mortgagee by way of a s 
mortgage can be regarded as a oredi 
the original mortgagor for the purpo 
the Belief of Indebtedness Act. In on 
explain the position of the parties, 
necessary to refer back to the original 
gage and the subsequent proceedings 
sequent thereto. Mohammad Ali did nc 
any debt to Babu Ram, nor did he moi 
his land to him. There was a debt due 
Miran Bakhsh, the father of Moha 
Ali, and Mohammad Ali’s land was 
gaged in favour of one Abdul Aziz, wi 
not a party to the proceedings befo] 
Debt Conciliation Board. Abdul Azi 2 
entered into a transaction with Babu 
whereby he purported to mortgage his 
as a mortgagee of Mohammad Ali’s 
He did not assign those rights, in whic 
the position might possibly have been 
rent now, Babu Ram eventually broi 
suit, out of which the present exe 
proceedings arise, on the basis of the 
gage executed in his favour by Abdul 
As allowed by law to do, he imp 
Mohammad Ali as a defendant and 
for the mortgaged land to be brought t 
if the debt due to him by Abdul Az 
not paid. The proceedings were thus 
nature of a composite suit as between 
Ram and Abdul Aziz on the one hai 
between Abdul Aziz and Mohammad 
the other. This is reflected in the te] 
the preliminary decree, which follow 
No. 11 of Appendix D, Civil P. 0. The 
first sets out the different sums c 
between the two sets of parties and the 
on to provide, for the various conseq 
that were to follow according as pay 
were made by either of the defenda 
not. If the amount due from the moi; 
was paid into Court, the amount due. 
sub-mortgagee was to be paid first . an 
the balance was to be paid to- the o 
mortgagee. If no paymeni was. m 
land was te>e^',so]d'andlhe'‘del>te p 



19^2 Firm, Kahn Singh v. Baldeo Singh Lahore 81 


^ in the same way. No payment being made 
either by Mohammad Ali or Abdul Aziz, a 
preliminary decree was passed ior the sale 
of the land. 

It may be observed at this point that 
there are two kinds of sub- mortgagees: a 
sub -mortgagee by way of absolute assign- 
ment and a sub* mortgagee by way of further 
mortgage. It is possible that a sub-mort- 
gagee, who takes over the original debt along 
with the mortgage under a sale of the mort- 
^ gagee’s rights, should be regarded as a cre- 
ditor of the mortgagor for the purposes of 
the Act, but this is not a matter with which 
we are here concerned. The position is quite 
^ different when a person only holds a mort- 
gage over the original mortgagee’s interest 
in the property. Such a person does not take 
over the debt secured by the first mortgage. 
It is true that he has power to enforce the 
payment of that debt by bringing the pro- 
perty to sale, but he can only do this by way 
of security for the payment of his own debt 
which would generally be of a lesser amount, 
as in the present instance. If the property 
is sold, he may receive payment of the 
amount due to him out of the proceeds, but 
he does so only as a creditor of the original 
mortgagee, whose claims against the mort- 
is gagor will be wholly or partially satisfied in 
the process. In these circumstances, it is 
difficult to see how the mortgagor can be re- 
garded as a debtor of the sub-mortgagee, and 
the difficulty becomes still more clear when 
regard is had to the scope of the Act. The 
function of a Debt Conciliation Board is to 
effect a reconciliation between a creditor 
and debtor, regard being presumably had to 
the nature of the original debt and the way 
in w’'hich interest has accumulated. For this 
purpose, any creditor submitting a statement 
of the debts owed to him is required to fur- 
nish at the same time full particulars of any 
„ such debts. It is quite obvious that in the 
^ present case Mohammad Ali would not be 
in a position to accept any comppsition of 
the debt due from Mohammad Ali to Abdul 
Aziz, who was not a party to the i>roceed- 
ings before the Board, nor would it he within 
the scope of those proceedings to deal 
with any debt due from Ahdul Aziz to 
Babu Earn. The position may also be put 
in another way. Since Abdul Aziz was not 
a party to the proceedings before the Board, 
his right to bring the property to sale could 
not be affected by anything which occurred 
in the , course of those proceedings. This 
' being so, there seems to be no reason why 
Babu Earn should not continue to make use 
3:e4S,L/ll 


of this right as security for the debt due to ^ 
him from Abdul Aziz. Even if Abdul Aziz 
had himself appeared before the Board, it 
would not have been open to him to arrive 
at any settlement whicJi would have the 
effect of impairing the security, inasmuch as 
the mortgagor had notice of the further 
mortgage, so that the proceedings would 
have been quite infructuoiis. 

In these circumstances, I think, it must be 
held that the order of the Board is quite mean- 
ingless, inasmuch as there was no debt due 
from Mohammad Ali to Babu Earn; and if 
the order is taken as implying that the debt 
due from Abdul Aziz to Babu Earn is dis- 
charged, this would be quite outside the f 
functions of the Board. In these circum- 
stances, Babu Ram is still competent to bring 
the mortgaged property to sale under his 
decree. The result is that the appeal is 
accepted, with costs in favour of Babu Ram 
against Mohammad Ali throughout and the 
proceedings are remanded to the executing 
Court for further proceedings in execution, 

g.N./r.k. Appeal accepted. 

A. I. B. (29) 1942 Lahore 81 

Tek Chant) and Blaokbe JJ. 

Firm Kahn Singh^Soma Singh through g 
Soma Singh — Defendant — BetUioner ^ 

V. 

Baldev Singh — Plainti ff — Respondent, 

Civil Bevii. Pefcn. No. 69 of 1941, Decided on, 1st 
December 1941, for revision of order of Sub- Judge, 
First Class, Lyallpur, D/- 15th Nomnbor 1940. 

(a) Civil P. C. (1908), O. 23, R. 1 and S. 115 
— Application under O. 23, R. 1 allowed— Mere 
addition of words “suit dismissed*’ does not 
make order appealable — Revision is competent. 

Where an application by the plaintifi has been 
made under 0. 23, B. 1 and the only relief asked for 
is permission to withdraw the suit with liberty to 
bring a fresh suit and the Court grants the applica- 
tion, the words “the suit is consequently dismissed” 
at the end of the order abided hy the Court are a 
mere surplusage and have no real meaning. The 
order is in fact and substance one allowing the suit 
to be withdrawn under 0. 23, E. 1 and its real char- 
acter cannot be changed by these woi'ds. Therefore 
no appeal lies from such order and a revision is com- 
petent: (’39) 26 A. I. B. 1939 Lah. 472 and {’35) 22 
A.I.R. 1935 Oudh 486, Bel. on. [P 82sr,?i;P 83c3 

(b) Accounts — Preliminary decree passed 
No appeal therefrom — Court cannot allow suit 
to be withdrawn. 

Where a preliminary decree for renditipn'iff ’jte- 
counts has been passed in a suit for account^ and m 
appeal has been filed from it, the Court has no juris- 
diction, in subsequent proceedings, to re-open any of 
the matters settled by that decree. Therefore it has 
no jurisdiction to allow the suit to be withdrawn at , 
this stage with permission to, king’ a fresh smt; (*24) 
XI A.I,B. 1924 P* C. imfmi on, CP BU} 
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• (c) Principal and agent — Suit for accounts 
^ by principal— Preliminary decree— It on taking 
account, amount is found due to agent from 
principal, Court should pass final decree to that 
effect and not dismiss suit: (^27) 14 A. I. R. 1927 
Lab 701=104 L G. 339; (’32) 19 A.I.B. 1932 Lah. 
619=140 I. C. 15 and 16 Lab. 7 = (’34- 21 A. I.R. 
1934 Lab. 708=152 I. C. 133, OYSRHVLED, 
Normally, it is the agent, and not the principal, 
who is the accounting party and, therefore, the suit 
for rendition of accounts can be brought by the prin- 
cipal against the agent and not vice versa But when 
the principal has done so and the account has been 
taken, he cannot escape the consequences. Therefore, 
if on taking accounts after the preliminary decree it 
is found that it is the principal who owes money to 
the agent, a final decree must be passed to that 
effect. The suit should not be dismissed leaving it 
to the agent to die another suit for recovery of the 
^ same amount against the principal: (’38) 25 A. I. R. 
1938 Lah. T2‘6,Ai>proved; (’27) 14 A.I.R. 1927 Lah. 
701 = 104 L C. 339; (’32) 19 A.I.R. 1932 Lah. 619 
=140 I. 0. 15 and 16 Lah 7=(’34j 21 A.I.R. 1934 
Lah. 708=152 1. C. 133, OVERRULED; Case law 
ref erred, [P 83c ,d] 

8, L. Puri — for Petitioner. 

Ighal Singh — for Respondent, 

ORDER OP REFERENCE 
BECKETT J. — This case raises the question 
whether it is permissible for a Court to grant a final 
decree in favour of the defendant when there has 
been a preliminary decree in favour of the plaintiff, 
the suit being one for accounts brought by the prin- 
cipal against his agent. The view taken by Jai Lai J. 
in A.I.B. 1927 Lah. 7011 and A.I.R. 1932 Lah. 6192 
g is that this could not be done, since an agent cannot 
sue his principal for accounts, as held in 60 P. B. 
1899,3 A contrary view was taken by Dalip Singh J. 
in A. I. R. 1938 f^ah, 723, ^ following 32 All. 625.5 
Sardar Iqbal Singh states that the existence of these 
contrary views is confusing for the subordinate Courts, 
and he asks for the case to be referred to a Division 
Bench in order that the Courts may know what 
course to follow. I am myself in respectful agreement 
with the view taken by Dalip Singh J. and the 
matter is one which I should be inclined in the ordi- 
nary way to leave for further decision by way of a 
Letters Patent appeal. But as this is a revision, there 
is no further appeal, and 1 agree that the subordinate 
Courts should be in a position to know what course to 
follow For these reasons, I refer the case for deci- 
sion by a Division Bench As the right of the parties 
to institute a fresh suit would now be defeated by 
g limitation unless the present case is decided quickly, 
I recommend that arrai^gements should be made for 
the hearing of the petition at a very early date. 

ORDER OF DIVISION BENCH 
TEK CHaND j — T he plaintiff-respondent in. 
stituted a suit against the defendant petitioner for 
rendition of accounts, alleging that the defendant 
had acted as his agent in certain transactions and 

1 . (’27) 14 A. 1. B. 1927 Lah. 701 : 104 I. C. 339, 
Hanuman Baksh v.(Firm) Balmukand-Kanka LaL 

2. (’32) 19 A. I. B. 1932 Lah. 619 ; 140 I. G. 15, 
Kssho Ram v. Joti Sarup Goela & Sons. 

X (’99) 60 P. B, 1899 : 6 P. L. R. 1900, lowahar 
Singh V, Haria Mbl, 

4, (’38) 25 A. I. H. 1938 Lah. 723 : 179 L C. 418, 

, . EansM Ram v, Dula Bai ^ Co, 

; 6 1. 0. 162 ; 7 A. U 3, 648, 


had not rendered the account. The defendant ad- 
mitted the agency but pleaded that the accounts 
between the parties had already been gone into and 
a certain sum found due by the plaintiff to him. The 
Court fi’amed an issue as to whether the accounts 
had been gone into and for this reason the suit, as 
brought, was not maintainable. While enquiry into 
this issue was proceeding, the defendant’s pleader 
made a statement that a preliminary decree for ren- 
dition of accounts be passed against the, defendant 
“on the condition that if, on taking the account, il 
was found that the balance was in favour of the 
defendant, a decree be passed in his favour” on pay- 
ment of the requisite court-fee. No objection having 
been raised by the plaintiff, the Court forthwith 
passed a preliminary decree for rendition of accounts 
in favour of the plaintiff “in terms of the statement 
made by the defendant’s pleader.” A decree-sheet 
was, accordingly, prepared and a local commissioner 
appointed to go into the accounts. After a lengthy i" 
enquiry the local commissioner reported that nothing 
was due to the plaintiff, but that it was the plaintiff 
who owed Bs. 2328-13-0 to the defendant. To this 
report, the plaintiff filed objections. While arguments 
were being heard on these objections, the plaintiff 
presented an application under 0. 23, B. 1, Civil 
P. C., asking for permission to withdraw the suit with 
liberty to bring a fresh suit. The application was 
opposed by the defendant, but the learned Subordi- 
nate Judge granted it. He held that the defendant 
was a pakka arhti, with whom the plaintiff dealt as 
principal to principal, and that, in any case, in a 
suit by a principal against an agent it was not com- 
petent to the Court to pass a decree in favour of the 
defendant against the plaintiff if on taking the ac- 
count it was found that the balance was in favour of 
the defendant. The learned Judge after holding that 
“the plaintiff was entitled to withdraw from proceed- ^ 
ing with the suit” added that “the suit of the plain- 
tiff be consequently dismissed.” 

The defendant has come in revision, urging that 
the order of the lower Court allowing the suit to be 
withdrawn at this stage was ultra vires and illegal. 

A preliminary objection is raised on behalf of the 
I’espondent that no revision lies as the order of the 
lower Court was one dismissing the suit and as such 
was appealable. In my opinion this objection has no 
force. As stated above, the application by the plain- 
tiff, on which the order was passed, had been made 
under 0. 23, R 1 and the only relief asked for wae 
permission to withdraw the suit with liberty to bring 
a fresh suit. In this application no prayer had been 
made for the dismissal of the suit. The Subordinate 
Judge had granted the application holding that in 
his opinion the plaintiff was “entitled to withdraw 
from proceeding with the suit” and had allowed him 
to do so with liberty to institute a fresh suit. On this 
application^;^ and in view of this finding the Court 
could not have dismissed the suit. The words “the 
suit is consequently dismissed” at the end of the 
order appear to have been added inadvertently. They 
are a mere surplusage and have no real meaning. 
I'he order is in fact and substance one allowing the 
suit to be withdrawn under 0. 23, R. 1 and its real 
character cannot be changed by these words Ob- 
viously, a suit cannot be allowed to be “withdrawn'” 
and “dismissed” at the same time. A similar oMer 
had been passed by the lower Court in the case re* 
ported in A I.R. 1939 Lah. 472® and Dalip Singh 3, 
held that the order was not appealable and that a 

6 , Ch 9) 26 AJ.B. 1939 Lah. 472 : 184 1.0. 855 : 41 
, P,L.R, 486, Firm Daulat Bam Vaidya Parkash 

' Baasi.Lali ' ' , - ' 
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, revision lay : see also A. I. R. 1935 Oiidh 486.5^ I 
would therefore overrule the objection. On the 
merits, I have no clouht that the order of the learned 
Judge allowing the suit to be vrithdrawn at this, stage 
cannot be maintained on eiUier of the grounds given 
by him. As has been pointed out above, a prelimi- 
nary decree for rendition of accounts had been passed 
in the suit on 9th February 1940, and no appeal had 
been filed from it. This being so, the Court had no 
jurisdietiop, in subsequent proceedings, to re-open 
any of the matters settled by that decree. If any 
authority is required for this proposition, reference 
may be made to 4 Pat. 618 at p. 66, where their 
Lordships of the Privy Council observed : 

“After a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is reversed 
on appeal. The parties have, on the making of the 
decree, acquired rights or incurred liabilities which 
, are fixed, unless and until the decree is varied or 
^ set aside. After a decree any party can, as already 
stated, apply to have it enforced.** 

The lower Court, instead of enforcing the decree, 
lhas altogether nullified its e<Teet by allowing the suit 
rio be withdrawn at this stage. This it, obviously, 
<50uld not do. The next ground on which the decision 
of the lower Court proceeds is that in a suit for 
rendition of accounts by the principal against the 
-agent, if it is found that it is the plaintifi who owes 
a certain sum to the defendant, it is not competent 
to the Court to pass a decree for it in favour of the 
defendant against the plaintiS. In coming to this 
conclusion the lower Court has followed A.LR. 1927 
Lah. 7011 and A.I.R. 1934 Lab, 708^ decided, res- 
pectively, by Jai Lai J., and Addision J. sitting in 
Single Bench. There is also another decision to the 
same effect by Jai Lai J. in A.I.R. 1932 Lah. 619.2 
The contrary view has however been taken by Dalip 
^ Singh J. in A.LR. 1938 Lah. 723,4 In view of this 
conflict of decisions the present ease has been referred 
to this Bench. 

In the former set of rulings, it has been pointed 
out that, ordinarily, an agent is not entitled to insti- 
tute a suit for accounts against the principal and 
that his suit must be for recovery of a specific sum, 
alleged to be due to him by the principal. From this 
well-settled proposition, it has been concluded that if 
in a suit by the principal against the agent the exa- 
mination of the account discloses that the balance is 
in favour of the agent no decree can be passed in his 
favour against the principal. With great respect, I 
am unable to see that this conclusion follows from 
the premises. It is no doubt true that, normally, it is 
the agent, and not the principal, v;ho is the account- 
ing party and, therefore, the suit for rendition of 
I accounts can be brought by the latter against the 
former and not vice versa. But when the principal 
has done so and the account has been taken, he 
cannot escape the consequences. The procedure in 
such a suit is regulated by 0. 20, R. 16, Civil P. C., 
where it is laid down that in a suit for an account 
on pecuniary transactions betweeen a principal and 
an agent, and in any other suit not hereinbefore pro- 
vided for, where it is necessary in order to ascertain 
i/he amount of money due to or from any party that 

7* (*36) 22 A.I.R. 1935 Oudh 486 : 156 I.O. 990 ; 
1935 0. W. N. 842, Jai Indra Bahadur Singh v. 
Deputy Commissioner, Eheri, 

{*24) 11 A.I.R. 1924 P.O. 198 ; 81 I.O. 747 ; 4 
Pat 61 : 51 LA. 321 (P.O.), Laehmi Narain v. Bal- 
mukund Marwari. 

(*34) 21 A.LB. 1934 Lah. 708 : 152 I.O. 133 ; 
16 Lah. 7 ; 35 F.L.B. 684, Devi DayaLv. Gopal 
Dp Mathra Das, 


an account should be taken, the Court shall, before 
passing its final decree, pass a preliminary decree ® 
directing such accounts to taken as it thinks fit. 
The object of taking the account being to ascertain 
the amount of money due to or from either party, it 
necessarily follows that if tlie result of the examina- 
tion of the account is that nothing is due by the 
defendant (agent) to the plaintiff (principal) but, on 
the other hand, it is the plaintiff (principal) who 
owes a certain sum of money to the defendant (agent) 
a final decree must be passed to that efieet. It is 
nowhere provided that, in that event, the suit shall 
be dismissed leaving it to the defendant (agent) to 
file another suit for recovery of the same amount 
against the plaintiff (principal). 

As has been pointed out by Richards and 
Tudball JJ., in 32 All. 525,5 a suit which is in 
truth and in fact a suit for accounts by the principal 
against the defendant necessarily involves an under- 
taking by the plaintiff to pay to the defendant any J 
sum that may be found due to the defendant by him 
on the taking of accounts and it is unnecessary that 
the defendant should plead a set off or counter- 
claim. This decision was approved by another Bench 
of the same High Court in 46 All. and was re- 
affirmed in A. 1. R. 1937 All. 276JI where it was 
pointed out, with reference to the provisions of 
O, 20, R. 16, Civil P. C., that in such a suit the 
plaintiff necessarily runs the risk of finding that on 
a true account, instead of any sum being due to the 
plaintiff, something is due to the defendant and that 
in that event it is within the competence of the 
Court at the time of the passing a final decree to pass 
a decree in favour of the defendant against the 
plaintiff. The same has been held by the Madras 
High Court in 54 Mad. 654Hat p.659 and the Judi- 
cial Commissioner of Sind in A.I.R. 1933 Sind 247.^^ 
That this is the correci; view of the law would appear ^ 
from the dictum of Lord Hobhouse in 14 Cal. 14714 
at p. 153 (which was a suit for accounts between the 
principal and agent) that 

“nothing could prevent the defendant in a suit 
framed lil^e this from claiming the benefit of an ac- 
count if in his favour, just as the plaintiff claims it 
if a larger sum than he specifies should be found 
due to him.” 

It must, therefore, be lield that A.LR. 1938 Lah, 
7234 ^vas correctly decided and the contrary view 
taken in A.LR. 1927 Lah. 791, i A I.R 1932 Lah. 
6192 and A.LR. 1934 Lah. 708® cannot be supported. 
For the foregoing reasons, the order of the lower 
Court cannot be sustained on either of the grounds 
given in it. I would accordingly accept this petition 
for revision, reverse the order of the lower Court 
allowing the suit to be withdrawn, and direct the / 
Court to proceed with the case from the stage at 
which it was when the application under 0, 23, 
B. 1, Civil P. 0 , was made by the plaintiff. The 
Court shall examine the plaintiff*a objections against 
the Commissioner's report and after taking such 

10. (*24) 11 A.LR. 1924 Ail 854 : 83 I. C. 880 : 46 
All. 858 ; 22 A.L.J. 783, Ram Obarnn v. Bulaqi. 

11. (*37) 24 A. L R. 1937 All. 276 : 188 L C. 083 : 
1937 A.L.J. 115, Firm Bhawaai Sabai-Baliq Bam 
V. Ohhajju Mai. 

12. (*31) 18 A.I.R. 1931 Mad. 185 : 131 L C, 165 : 

54 Mad. 654 : 62 M.L..L 45, Annu Avathahigil 
Somasundara Avathanigal. ^ 

13. (*33) 20 A. I. R. 1933 Sind 247 t 150 L <3* 464, 
Wali Mahomed Shaloo v. Khoja toaillia Trading 
Co: Ltd, 

14. (*87) 14 OaL 147; 13 L4.16S : 4 Bar. 751 
(P.O.), Hurrinath Bai v. Krishna Kumar BaksM, 
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Gvidenee as the parties wish to produce, grant a 
decree to the party in whose favour the balance is 
found to be, on payment of the requisite court-fee. 
Court-fee on this revision petition shall beretunaed; 
other costs shall be costs in the cause. 

BLACKER J. — I agree. 

K. S./B.K. Bevision allowed. 

C. P. C. 

(a) ('40)’ Chitaley, S. 115, N. 7 Pt. 5 and N. 15; 
0. 23 B 1, N. 28 and'N. 39 Pt. 1. 

(’41) Mulla, Page 409, Note “In which no appeal 
lies.” Page 958 Pts. (1) and (p) and Page 962 
Pt. (r). 

(b) (40) Chitaley, 0. 20 B. 16, N. 2 Pt. 5 and 
0. 2.3 B. 1, N. 10 Pts. 4-5. 

(’41) Mnlla, Page 962 Pt. (r). 

(c) (’40) Chitaley, 0. 20 B. 16, N. 3 Pt, 1; 0. 20 
f, E. 19, N. 3 Pts. 3-4. 

(’41) Mnlla, Page 735 Pt. (y) and Page 737 Pt. (h). 
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Blaokee and Ram Lall JJ. 

Subeg Singh — Accused — Petitioner 

T. 

Emperor. 

Criminal Eovn. Petn. No. 591 of 1941, Decided on 
2nd January 1942, referred to Division Bench by 
Blacker J., D/- 20th June 1941. 

* Criminal P. C, (1898), Ss. 423 (1) (c) and 

(d), 403, 110 and 107 — Order under S. 110 — 
Appeal — Appellate Court can direct fresh in- 
quiry — S. 403 does not apply to order under 
, S. 110 or S. 107 : 30 P. L. E. 416=(’29) 16 A.I.E. 

® 1929 Lah. 28=115 I. C. 544, OVEBBVLJED. 

In the case of an appeal from an order under 
S. 110, the appellate Court can while reversing the 
order under S. 423 (1) (c) order a fresh inquiry under 
S. 423 (1) (d), such order being incidental within S. 423 
(1) (d). Section 403 which embodies the iirinciple of 
autrefois acquit^ W'ould not apply to proceedings for 
taking security either under S. 107 or S, 110, as 
there is no conviction of any offence and therefore in 
such a case there would be no legal bar to a Magis- 
trate proceeding again against the same person even 
if his first order had been reversed. It would of 
course on this view be possible for him to do so even 
if the order had been reversed on the merits. But no 
Magistrate would take such action : 30 P.L.R. 416= 
(’29) 16 A.I.B. 1929 Lah, 28= 116 I. 0. 644, 
OVmBVLED ; (’26) 13 A.I.B, 1926 All. 403, 
g Bel on ; (’34) 21 A.I.E. 1934 Mad. 202, Bef. 

r o . tP 84^, h] 

L, Saunders — for Petitioner, 

Basant Krishen Khamia, Assistant Advocate 
General — for the Crown. 

BLACKER J. — The material facts of this ease 
are that one Subeg Singh was ordered by a Magis- 
trate of the first class at Sheikhupura to be restricted 
to his village for one year under S. 110, Criminal 
P. C. He appealed to the learned District Magistrate 
and the District Magistrate finding that the accused 
had not been given an opportunity to cross examine 
son)ie of the prc^ecution witnesses ‘*set aside the 
eohviction and seatenoe*^ and, returned the case to 
the lower Court for clispo^ according to law. The 
lammed Additional Sessions ^udge reported the ease 
to the High Court for revision on the ground that 
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a de novo trial, that is to say, a 
learned Additional Sessions Jud^ 
on a Single Bench judgment of 
in A.I.E. 1929 Lah. 28.1 The c 
me in Single Bench. I had soi 
correctness of this view, especii 
the contrary view had been held 
of the Allahabad High Court 
accordingly referred this case to 
Before the Division Bench, 
referred to above were cited and 
the Madras High Court, A.I.B 
decision of a Single Bench. In 
was taken as by the Lahore Siiij 
passed was that the Magistrate s 
judgment after hearing both 
may say so with due respect, 
cnssion of the point in A.I.E. 1 
view taken was simply that t 
could only act under Ci. (c) of 
that clause gave no po'wer to 
The Madras judgment, which 
Allahabad judgment, did not n 
and again, in a very brief order 
found that S. 423 (1) (c) was the 
that under that the Sessions Ju( 
or reverse the order under ap] 
then goes on to say that und< 
could make any consequential i 
just or proper. It then says that 
a de novo inquiry. It is cliffieult 
for this last remark especially a 
in that case did in fact order a 
he ordered the Subdlvisional Ms 
sides and w’rite a proper jiidgme 
The Allahabad decision, in m, 
the correct law. It is there poin 
for a fresh inquiry is an inciden 
be passed under Cl. (d) of S. 4t 
agree with the learned Judg€ 
section which embodies the yi 
acqmt, would not apply to pi 
security either under S. 107 or S 
conviction of any offence. It s 
that in such a case there would 
Magistrate proceeding again aga 
even if his first order had been ] 
course on this view be possible 1 
if the order had been reversed c 
is difficult to conceive that ar 
lake such action. It is clear, a 
Allahabad judgment, that the j 
was necessary in Cl. (b) of S. - 
S. 403 would completely bar j 
I t is equally obvious that the L 
have intended that a person, 
eeeded against under S. 107 or I 
scot-free merely on account c 
cedure by the Magistrate. It is 
that the Legislature has left a ‘ 
would appear fairly clear that 
bably took the view that it w 
Cl. (c) of S. 423 (1) specifically 
the appellate Court to order a i 
was no provision of the law •< 

1. (’29) 16 A.I.B- 1929 Lah. 2 
■ 30 Or. L. J. 401 : 30 P. L. I 
Emperor. 

.2. (’26)13 AJ.K. 1926 All. 40 
Cr.D, J. 945 : 48 Ail. 601 
Emperor v. Bhagwat Singh., 


themtrict Magistrate had-nO’ |%isdi6tim m hqar- , 3. VU) 21 A^IB. 1934;MacL;2 

, ' &4,Clr. B. J,. 947, Ib 
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away that power and sub-s. (cl) o£ S. 423 (1) gave it 
very wide powers to make any consequential or 
incidental order that might appear to it to be just or 
proper It is obvious that if in the case of a person, 
who prima facie ought to be bound over, the order 
has to be reversed on account of an illegality in the 
proceedings, the appellate Court has to apply its 
mind to the question w’hethcr there should be a 
de novo inquiry or not, and, as pointed out by the 
Allahabad Court, it would then pass an order inch 
' dental to its order reversing the order for security by 
which it would direct either that there should l)e a 
de novo inquiry, as in this case, or, if the matter had 
become stale or for any other reason, that there 
should not be a de novo inquiry. 

In this case it is unfortunate that the learned 
District Magistrate has used incorrect language. 
There was no conviction and no sentence that he 
could set aside. All he could do was to reverse the 
® order and direct a fresh inquiry upon the original 
notice. I would, therefore, not accept the learned 
Additional Sessions Judge’s recommendation that the 
order of the learned District Magistrate be set aside, 
but I ^vould substitute for his order a direction that 
the order of the learned Magistrate he reversed 
under S. 423 (1) (e) and under S. 423 (1) (d) I would 
direct that a fresh inquiry be held on the original 
notice, 

RAM LALL J.—I agree. 

G.N./B.K. Order accordingly. 

Cr^ P. C.— 

(’41) Chitaley, S. 403, N. 7 Pt. 5 and N. 9 ; S. 423, 
N. 35 Pt. 5 and N. 39. 

(’41) Mitra, Pages 208 and 209 Note “Appeal.’* 
Page 1357 Note “Clause (c).” 
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SPECIAL BENCH 

Young 0. J„ dalip Singh and 
Bam Lam JJ. 

AdvocateMenerah Punjab — Petitioner 

V, 

Pt, Mohan Lal, Pleader, Una — 

Respond ent. 

Civil Misc. Case No. 34 of 1941, Decided'on 5th 
May 1941. 

(a) Legal Practitioners Act (1879), S. 12 — 
Pleader convicted of offence — In considering 
whether disciplinary action should be taken 

® Court should not merely accept conviction but 
must consider material on which it is based. 

In order to see whether disciplinary action should 
be taken against a pleader who has been convicted 
of an offence the Court should not merely accept the 
fact that he has been convicted but must consider 
the material upon which he was convicted. [P 85?i] 

(b) Legal Practitioners Act (1879), S. 12 — 
Making of speech by pleader which incites 
others to break law or to acts which tend to 
subvert order is reasonable cause to suspend 
or remove pleader « Moreover such speech 
amounts to breach of condition relating to re- 
vocation of license incorporated in licenses by 
Lahore High Court. 

A legal practitioner is ,a part of the machinery 
provided for the maintenance of order and the en- 
forcement of law of the land. It is, thei’efore, incon- 


sistent %vith his duties as a legal practitioner to 
incite others either to boycott the Courts or to ])VGak ^ 
the law which it is the diit}’ of the Courts to ad- 
minisiev ; those who live by the law cannot preach 
the breaking of the law. The making of a speech by 
a legal pritciitioner which incites others to break 
the law, or an oiganioed breach of the peace by liiuia 
or incitement to acts tending to subvert order such 
as asking people not to pay land revenue to Govern- 
ment or asking them to unite and refuse io recog- 
nise Government sew ants and to throw oft the 
chains of bondage is a reasonable cause for suspend- 
ing or removing a legal practitioner : (’34) 21 A.LR. 
1934 Lah. 251 “(S.B,), lid, on. [P 85/^ ; 1^ 80a] 

Moreover, such acts amount to a breach of Ibo 
condition as to revocation of the legjd practitioner’s 
license which is incorporated ]>y the Lahore High 
Court in all licenses granted to legal practitioners 
and therefore constitute a ground ior revocation of ^ 
the license or such lesser punishment as the Court ^ 
sees fit to impose. [F 86b] 

Basant Krishen, Assistant Advocate-General — 

for Petitioner, 

J. L. Kapur and Pre7n Ckand — for Respondent. 

YOUNG C. J. --- This is a petition by the 
Advocate-General, Punjab, under S. 12, Legal Prac- 
titioners Act, praying that Pandit Mohan Lal be 
dismissed from practising as a pleader on the ground 
that he has been comicted under B. 38 read with 
R. 34 (6) (e) of the Defence of India Euios, 1939, 
that his said conviction was upheld by the High 
Court on revision and that the said conviction im- 
plies a defect in character which unfits him to be a 
pleader. Pandit Mohan Jjal made a speech on the 
night between 131h and 14th of April 1940. The 
learned Magistrate accepted the prosecution case that 
thi.s speech was made, and convicted him under R.38 § 
read with B. 34 (6) (e) and (1) of the Defence of 
India Bnles and sentenced him to nine months* 
rigorous imprisonment. On appeal, the learned Ses- 
sions Judge maintained his conviction under B. 38 
read with B. 34 (6) (c) but quashed his conviction 
under Buie 38 read with B. 34 (C) (1). A learned 
Single Judge of this Court rejected the application 
in revision by the pleader and confirmed the sen- 
tence. The principles under which disciplinary ac- 
tion should IjG taken by the Court against legal 
practitioners have been clearly laid down by Jai 
Lal J. in 15 Lah. 354^ and in particular at j}, 386, 
This was a Full Bench decision of this Court. The 
principles enunciated in this decision were five in 
number. The third and fourth are as follows ; 

‘*(3) that a legal practitioner is a imrt of the 
machinery provided for the maintenance of order 
and the enforcement of the law of the land. It Is, 
therefore, ineousivstont with his duties as a legal 
practitioner to incite others either to boycott the 
Courts or to break the law which it is the duty of 
the Courts to administer ; those who live by the law 
cannot preach the breaking of the law ; 

(4) that organised breach of the pence or incite- 
ment of acts tending to subvert order is a reasonable 
causa to suspend or remove a legal practitioner ;** 

In order to see whether disciplinary action should 
be taken again.st the pleader in this case we must, 
therefore, not merely accept the fact that he has 
been convicted but we must consider the material 
upon which he vpas convicted. The speech for '#hxch 
he has been convicted has been translated and is 
quoted in full in the paper book before us,, Some of 

h {*84) 21 1934 Lah. 251:149 LC, 764 : 35 

, CM, J, 1610 : 15 Lah. 354 ; 06 EL.B. 510 (SJJ,), 
In 'the matter of Mohammad Alain Advocate, ^ , 
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the passages in this speech clearly incite others to 
^ break the law which it is the duty of the Courts to 
administer. As pointed out in the authority under 
consideration, those who live by the law cannot 
preach the breaking of the law. The j>leader also by 
Ills sx)eech incited his audience to acts tending to 
subvert order. For example he said ‘'Why do you 
pay land revenue ? The lands belong to you. You 
arc the producers. Then how is Government en- 
titled to the revenue*’ and again : “If all the brethren 
w'ere to unite and refuse to recognise or obey any 
])atwari or constable or Eai Sahib who might happen 
m be a Government employee you can even now 
throw ofi the chains of bondage.” It is clear, there- 
fore, that the speech comes within the mischief 
alluded to in the third and fourth principles laid 
down in 15 Lah. 354^ at p. 386. On this ground 
alone, therefore, it would appear that this Court is 
^ entitled under the law to take disciplinary action 
^ against Pandit Mohan Lai. There is, however, 
another poinu. The license which was issued to 
Pandit Mohan Lai had this note at the bottom of it: 

“iV. B. — This license is liable to be revoked 
at any time during the said period on the grounds 
specified in Ss. 12 and 13 of the said Act, and 
inter alia participation on the part of the holder 
in any seditious or disloyal movement will be con- 
sidered reasonable cause for such revocation.” 

This condition was inserted in every license grant- 
ed to legal practitioners on the authority of a deci- 
sion at a full meeting of the Judges on 9th July 
1909. From that date this condition has been incor- 
porated in all licenses granted to pleaders. The 
license was granted to and accepted by the pleader, 
therefore, on this condition. That condition in this 
case has been clearly broken by the pleader and on 
g this ground also there would be ground for revoca- 
tion of the license or such lesser punishment as this 
Court sees fit to impose. On these two grounds, 
therefore, the petition of the Advocate-General must 
be accepted. This is a first offence and the pleader 
was acquitted of the charge of inciting to violence. 
We therefore order that the license of Pandit Mohan 
Lai be suspended for one year. 

BALIP SINGH J. I agree generally. 

RAM LALL J. — • I agree. 

G.N./B.K. Order accordingly* 
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Dalip Singh and Din Mohammad JJ. 
Dr. Umar Bakksh (deceased) represented 
g by Dr. Mohammad Din and others — 
Plaintiffs — Appellants 

V. 

Mul Bag — Defendant — Bespondent. 

Second Appeal No. 1047 of 1939, Decided on 1st 
December 1941, from decree of Dist. Judge, Hoshiar- 
pur, D/- 28th March 1939. 

Contract Agreement to sell not signed by 
some of vendors-^Validity — Question is of in- 
tention depending on circumstances of case 

Sales mentioned In agreement to sell not inter- 
depe^ident — Fact that one of vendors did not 
sign agreement does not affect its validity as 
between vendee and vendor who had signed. 

, , If the intention of the parties to an agreement to 

sell his share 

unless the others also td sell their shar^ 

^ xt.oa^bibeh'ald that where one 'o,f them hatlfailed 


Raj (Dalip Singh J.) i. 1. R* 

to sign the document, the document was a complete 
document. On the other hand, if the sales are not ^ 
interdependent in the sense that each vendor might 
well have sold his share of the property without re- 
ference to the sale by others, and what really should 
have been a number of separate sale deeds are rolled 
into one because of convenience, then the fact that 
in the agreement to sell one of vendors had not 
joined would not affect its validity as between the 
vendee and the vendor who had signed the agree- _ 
ment to sell. The question of intention lias to be ’ 
settled by a reference to the terms of the document 
and to the circumstances of the case : (’21) 8 A.I.R. 
1921 Nag. 66 and (’34) 21 A.I.R. 1934 Lah. 262, 
Bef. [P 87b] 

Malik Barkat Ali and Maulvi Ghulam Moky- 
ud-Din Khan — for Appellants. 

Mukand Lai Puri — for Respondent, 

DALIP SINGH J. — The facts of this ease are / 
a little curious. The plaintiS sues for possession of 
land by specific enforcement of a contract by which 
the defendant had agreed to sell the land in his 
favour. He also claimed Es. 1200 as damages for 
the failure of the defendant to convey the said land 
to him. This plea of damages however has been 
dropped before us and no further mention of it is 
needed. The plaintiff alleged that on 1st December 
1937 a certain group of persons consisting of occu- 
pancy tenants and landlords of certain land, whose 
area was then about 11 kanals 2 marlas, agreed to 
sell him this land at a rate fixed at Rs. 142 per 
maria, the respective shares of the landlords and 
occupancy tenants being fixed at six annas and ten 
annas respectively. This land did not belong entirely 
to one group of landlords or one group of occupancy 
tenants. A small portion of it had only one smaller 
group of landlords and similarly a certain smaller § 
group of occupancy tenants, whereas the rest of the 
land had the entire group of landlords and the entire 
group of occupancy tenants as landlords and occu- 
pancy tenants respectively. 

The defendant resisted the claim on the ground 
that he had never agreed to sell the land, that the 
plaintifi insisted on the inclusion of certain stipula- 
tions in the sale deed, which were not in the agree- 
ment to sell, that the price fixed was not a fair price 
for the land, that the plaintiff failed to complete 
the agreement within the time specified and time 
was not of the essence of the contract, and in parti- 
cular that Mt. Attar Kaur one of the vendors had 
not signed the agreement to sell and without her 
signature the document was not a complete docu- 
ment and could not be specifically enforced. The 
plaintiff replied that subsequently Mt. Attar Kaur 
had executed the agreement in question and therefore h 
this plea of the defendant was of no force. The trial 
Court framed certain issues of which issues 5 (a) and 
5 (b) are the main issues which concern ns in this 
appeal. As regards issue 2, however, it may be 
briefly stated here that after looking at the plaint 
and the pleadings of the parties it does not seem to 
us to arise at all. Although it is correct that in the 
sale deed, which was subsequently executed by all 
the vendors except the present defendant, certain 
new stipulations have been put in, which are not in 
the original agreement to sell, nevertheless,, at. ho 
time did the plaintiff claim that the, . 
should sell the land, to him according to the stipula- 
tions contained in the sale deed. He all, the time 
merely asked that the defendant should sell the 
land to him in accordance with the terms of the 
agreement to sell. Issue, 2 therefore was Irrelevant 
intheohcum^tshices'ot'tnis'ca^e..' 
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As regards issue 3, the Courts below rightly held 
^ that time was not of the essence of the contract and 
we have not heard any argument on that subject in 
this Court, As regards issue 4, it is really a question 
which is covered by issues 5 (a) and 5 (b) because it 
depends on whether the defendant has to abide by 
the terms of his agreement to sell or not. Issue 5, 
which related to damages, as already pointed out, 
has been dropped in this Court. The trial Court held 
issues d ^(a) and 5 (b) against the pJainlif! on the 
* authority in 64 I. 0. 726^ and A.l.B. 1934 Lab. 
262.2 In the latter ruling a sale deed, which was 
not signed by one of the vendors, was held to be 
inoperative as an instrument of sale on the facts and 
circumstances of that particular case. As regards 
64 I. C. 726,i it was pointed out there and in the 
rulings on which it is based that the matter was one 
of the intention of the parties. If the intention of 
the parties in this document had been that nobody 
^ would agree to sell his share unless all the others 
also agreed to sell their shares, the matter would 
ex necessitate be different. In such a case it could 
not be held that where one of them had failed to 
sign the document, the document was a complete 
document. On the other hand, if the sales were not 
interdependent in the sense that each vendor might 
well have sold his share of the property without 
reference to the sale by others, and what really 
should have been a number of separate sale deeds 
were rolled into one because of convenience, then the 
fact that in the agreement to sell one of the vendors 
had not joined would not aSeet the question as be- 
tween the vendee and the vendor who had signed the 
agreement to sell. The question of intention has to 
be settled by a reference to the terms of the docu- 
ment and to the circumstances of the case. 

^ On the whole, after considering the facts and 
circumstances in this case and the terms of the 
document and the subsequent conduct of the parties, 
I am definitely of opinion, that the agreement to sell 
did not depend on the Joint execution of it by all the 
parties. Each vendor really intended to sell his own 
share at a particular rate fixed in the document and 
it was not an imperative necessity that each of the 
parties should carry out the sale or should agree to 
sell to a particular vendee. No doubt, it Avas to the 
interest of the vendee that all should join in the 
sale, but qua the vendors it was a matter of total 
indifierenee to them whether all joined in the sale 
or whether they did not. I therefore do not see that 
the failure of Attar Kaur to sign the agreement to 
sell can possibly affect the question of specific perfor- 
mance between the plaintiff vendee and the present 
defendant. It is an admitted fact that the present 
- defendant vendor had signed the agreement to sell. 
® I would therefore accept the appeal and hold that 
the plaintiff is entitled to enforce specific agreement 
of the oontraet to sell, dated 1st December 1937. 
The plaintiff will have to deposit the balance of price 
according to the terms of that agreement to sell 
on or before Brd January 1942 in the tnal Court for 
payment to the defendant. The defendant will then 
execute within a fortnight of the deposit of the 
money the sale deed required according to the terms 
of the agreement. If he does not do so, the Court 
will draft a sale deed and enforce the sale on his 
behalf. It was alleged, however, in the plaint that 
the defendant had received Ks. 208-5-0 as his share 
of the earnest money and that the balance of price 

1. i’21) 8 A.I,B. 1921 Hag, 66 : 64 I, C. 726, 
* Bamchandra v. Buprao. 

2, (»34) 21 AJ,B. 19B4 Lah, 262 : 151 t 0. 402 i 
85 B. li, B. B16, Mt. Walayat Jan v. Jamal Bin, , 


due to him wan Bs, 1J0B>5-G only. Counsel for the 
defendant- respondent baa no histructions on thig 
point at all. If there is any dispute on this point, 
the Court will frame an issue and take the necessary 
evidence of the parties and extend the time for 
deposit, if neeespai-y. to the plaintiff, and may simi- 
larly extend the time for the defendant to execute 
the sale deed. In the cirnuniiiitanees, I Avould leave 
the parties to bear their oven co-sts throughout, 

DIN MOHAMMAD J.— I agree. 

O.N . /B . K , A ppeal accepted , 
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Tek Ghanb and Blacker JJ. 

Baja Bam — Decree-holder — Appellant 

Y. 

Lekna and another — Judgment-debtors / 
— Bespondents, 

Exa. First Appeal No, 29 of 1940, Decided on 12th 
December 1941, from order of Senior Sab- Judge, 
Sadar Jhang, D/- 21st December 1939. 

(a) Res judicata— Constructive — Finding in 
execution as to amount of debt due is final be- 
tween same parties in subsequent proceedings. 

An order of the executing Court that the amount 
due from the judgment-debtor is more than a certain 
amount (i.e. beyond the jurisdiction of the Debt 
Conciliation Board) is binding on the parties by the 
rule of constructive res judicata in subsequent pro- 
ceedings : 6 All. 269 (P.C.), Bel, on. [F SSd] 

(b) Punjab Relief of Indebtedness Act (7 of 
1936), S. 25— Civil Court has power to hold that 
order of Board is without jurisdiction. 

The Civil Court has full power to hold that the ^ 
order of the Debt Conciliation Board was without 
jurisdiction and, if it does so hold, should ignore it ; 
(*41) 28 A.I.B. 1941 Lah. 234 (F.B.), Foil. 

tP 88d,e3 

(c) Civil P. C. (1908), O. 41, R. 22— Decision 
on point not appealed from nor cross-objection 
filed — Such decision cannot be attacked. 

Order 41, B. 22 gives a respondent power only to 
support the decision of the lower Court ; not to 
attack it. Hence he has no right to raise a point in 
an appeal against a decision he has not appealed or 
eA'en put in cross-objection : (*29) 16 A.l.B. 1929 
Lah. 684, Eel. on. [P BBe] 

(d) Punjab Debtors* Protection Act (2 of 
1936), S. Subsequent holder** — Widow of 
deceased proprietor. 

A widow of a deceased proprietor is not a subse- 
quent holder of his estate within the meaning of 
S. 9. CP 88/1 

Tndar Dev Dua — for Appellant. 

Mohammad Amin — for Bespondents. 

BLACKER J. — This is an execution first 
appeal against the order of the Senior Subordinate 
Judge of Jhang directing the execution proceeding 
to be suspended until such time as the deoree*ho|cl6r 
has instituted a suit for a dealaration that the' order 
of the Debt Conciliation Board dated 8th April 1938 
was without jurisdiction and is not binding the 
appellant. The material facts are that the appellant 
Baja Ram got a simple money decree on 29tb January 
1934, against the respondents Lohna and Mt* Saban 
widow of Ahmad for Hs. 7600. The appellant filed a 
number of execution applications and eventually the 
Court sent the papers to "the' .Cblkotor for a., tern- 
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povaTv aiicnalion oL the land of the judgment- 
^ debtors. In tlie meanwJiile Lehiia had applied for 
the settlement of his debts, including the present 
one. to the Debt Conciliation Board which sent the 
iikiai robhar to the Civil Court for staving proceed- 
ings. On 8th October 1937 the Court found that the 
debts were over Es 10,000 and that the proceedings 
of the Debt Conciliation Board were without juris- 
diction and its robhar, therefore, ineffective. In the 
meanwhile, on 8th April 1938, as stated above, the 
Debt Conciliation Board discharged all the debts on 
the ground that none of the deeree-holdei's had 
produced statements of accounts reriuired by law. 
The judgment- debtor Behna then put in objections 
before the Collector, who referred the matter to the 
Civil Court for decision. The Civil Court in its order 
dated 16th November 1939, now before us in appeal, 
relying upon the decision of a Division Bench of this 
Court reported in A.I.E. 1938 Lah. 702,1 held that 
^ a Civil Court had no jurisdiction to go behind the 
order of the Debt Conciliation Board. It, therefore, 
ordered that the decree-holder be given a chance to 
pro^e in a Civil Court that the order passed by the 
Debt Conciliation Board discharging his debt was 
not legally tenable and that in the meanwhile the 
execution proceedings should remain suspended. This 
order was followed by a subsequent order dated 21st 
December 1939, continuing the suspension of the 
execution proceedings on the ground that the decree- 
holder had not so far instituted a suit. 

In appeal before us, counsel for the appellant 
raised two points, the first being that the order of 
8th October 1937, was binding on the parties under 
the rule of constructive res judicata and that the 
Court should not have reviewed its order merely on 
account of the subsequent Division Bench ruling. 
His second point was that the Division Bench ruling 
® relied upon by the Court has been overruled by a 
Bull Bench decision in A, I. E. 1941 Lah. 234.2 
Counsel also contended that even if the whole matter 
■were not, in any case the fact that the debts ex- 
ceeded Es. 10,000 is res judicata. He also argued 
that it W'as established on the record that the debts 
exceeded Bs. 10,000 and gave a list of seven decrees 
against these judgment-debtors, which were sent by 
the Court to the Collector at the same time as the 
p)resent decree. These decrees amounted to Bupees 
19,684-8-0. It appears that there are imobably more 
decrees against the judgment-debtors. His last con- 
tention was that the other side never challenged 
the fact that the debts exceeded Bs. 10,000. Counsel 
for the respondents has contested the proposition 
that the amount of the debts \vas res judicata. His 
argument, however, appears to he without force. It 
clearly follov^s from the principles laid down in 6 
^ All. 269^ that the finding that the debts exceeded 
Bs. 10,000 having been taken in the same execution 
proceedings between the same parties, is binding on 
them by the rule of constructive res judicata. In 
any ease the evidence that the debts did exceed 
Bs, 10,000 is not even rebutted by an affidavit. We 
are, therefore, of opinion that the finding that the 
debts exceeded this amount is final. As regards the 
second point, the law is now, as laid down in A.I.B. 
1941 Lah. 234;2 that the civil Court has full power 

I, (’38) 25,A.I.B. lOaa'Lah. 702 : 181 1. C. 743 ; 

: 41 ?. L. B. 203 : lL.B.,{19a8) Lah. 720, Gopal 
lElass V. Finn Seth Khushi Earn Behari Lai. 

% (*41) 28 A.I.E. 1941 Lah. 2B4 ; 198 I. 0. 125 : 
L,L.,B*,(X941) Lah. 52i : 4 ^ F, L. B* 383 (F. B,}, 

" ' : V. Punjab Cotton fmu Oo., XM. 


to hold that the order of the Debt Conciliati 
Board w^as without jurisdiction and, if it does 
hold, should ignore it. Counsel for the respondei 
attempted to raise a further point namely that t 
decision of the civil Court, that the respondei 
have not been proved to be governed by custom a 
that the land w'as not proved to be ancestral, w 
wrong. He relied upon S. 9, Punjab Debtors* Pi 
tection Act, 1936, for holding that if the land w 
ancestral and the respondents were governed 
custom, the land cannot be attached in executi 
of a money decree. 

There are, however, two clear answers to this eo 
tention. The first is that the respondents have 
right to raise this point in this appeal not havr 
appealed against the decision of the lower Court, 
even put in cross-objections. Order 41, E. 22, Ci^ 
P. C., gives them power only to support the deoisi< 
of the lower Court; not to attack it. There is amp 
authority for this view in the judgment cited 
A.I.E. 1929 Lah. 684.^ Besides this, however, tl 
conditions necessary for the application of S. 
Debtors’ Protection Act, 1936, would only ha 
been satisfied if the respondents were “subseque 
holders” to the persons who incurred the debt. T] 
debt was incurred by Lehna himself and Ahmj 
deceased husband of Mt. Saban. 39 P. E. 19155 
a clear authority for the view that a widow of 
deceased proprietor is not a subsequent holder ■ 
his estate in this sense. We are, therefore, of tl 
opinion that the view of the Court that it could m 
ignore the order of the Debt Conciliation Board 
wrong and we accordingly accept the appeal wit 
costs, set aside the order of the lower Court sui 
trending the execution proceedings and direct it i 
continue the proceedings according to law. 

K.S./B.K. Appeal allowed, 

4. (’29) 16 A.I.B. 1929 Lah. 684, Kisan Kishore ^ 
Din Muhammad. 

5. (’15) 2 A.I.E. 1915 Lah. 281 : 29 1. 0. 572 : 3 
P. B. 1915 : 8 P. L. E. 1916, Bhambul Devi ^ 
Narain Singh. 


C. P. C.— 

(a) (’40) Ohitaley, S. 11, N. 23 Pt. 6. 

{’41) Mulla, Page 89 Pt. (v), 

(c) (’40) Chitaley, 0. 41 E. 22, N. 2 Pt. 4. 
(’41) Mulia, Page 1179 Pt. (c). 
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Sale J. 

Jhaiida — Decree^holder — 'Petitioner 

V. 

NiJeJea, JudgmenUdehtor and another 
Sapurdar — Beepondents* 

Civil Eevn. Petn. No. 134 of 1941, Decided oi 
15th December 1941, for revision of order of Judge 
Small Cause Court, Lahore, D/- 11th February 1941 

*Civil P, C. (1908 as amended by Punjab Ac' 
12 of 1940), S. 60 (1) (cc) — Words ‘‘belonging 
to agriculturist” qualify “open spaces or enclo- 
sures”—S.60(l)(cc) exempts all milch animals 
whether belonging to agriculturist or not. 

The words to S. 60 (1) (co) “belonging to an agrl 
oulturist qualify only the words “open spaces ,oi 
enclosures.” The words “belonging' td . ah 
turist” must be read in conjunction, 
imme^ateiy Mowing “and required fdr use In, cast 
of need lor, tying cattW and th^ phrase ; ^‘belong. 
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ing .to an agrioultHrist and required for use in case 
of need for tying cattle” must be read as a whole. 
Such a qualification can only apply to “open spaces 
or enclosures,”’ and not to the description of the 
animals preceding. Therefore, S. 60 (1) (ec) makes 
all milch animals exempt whether they belong to 
an agriculturist or not. [p 89 C 1] 

Ghaudhri Fazal Din — for Petitioner. 

Ashgar Beg — for Bespondent 1. 

• Bespondent 3 in person. 

^ JUDGMENT. — Some buffaloes were attached 
from a Sapurdar, Allah Ditta, in execution of a 
•decree for Rs. 187 obtained by the petitioner Jhanda 
against the respondent Nikka from the Court of the 
Judge Small Causes, Lahore. The learned Judge 
decided that the buffaloes were not liable to attach- 
ment under S. 60, Civil P. C,, as amended, and from 
this decision the decree-holder has petitioned in re- 
^ vision. The material amendment to S. 60 is cl. (cc) 
inserted in sub-s. (1) of S. 60 by Act 12 of 1940, so 
that the material part of S. 60 now reads as follows: 

“Provided that the following particulars shall not 
be liable to such attachment or sale, namely : 

(ce) Milch animals, whether in milk or calf, kids, 
animals used for the purposes of transport or 
•^'aught carts, and open spaces or enclosures belong- 
ing to an agriculturist and required for use in case 
of need for tying cattle, parking carts, or stacking 
fodder or manure.” 

There was, according to the order of the learned 
Judge, an admission made before him by counsel 
for the decree-holder to the effect that “the exemp- 
tions under S. 60, Civil P.O., can be availed of even 
by the Sapurdar.” It is explained in revision that 
this admission was made subject to the qualification 
that the Sapurdar is an agriculturist, since it is 
c contended that the exemptions in question can be 
availed of only by an agriculturist, and it is argued 
that the Sapurdar in this case, Allah Ditta, who 
describes himself as a Sheikh, is not an agriculturist 
within the meaning of the statute. Counsel for the 
judgment-debtor contends however that the words 
in (cc) “belonging to an agriculturist” qualify only 
the words “open spaces or enclosures” and I think 
that this interpretation is correct. The words “be- 
longing to an agriculturist” must be read in con- 
junction with the words immediately following “and 
required for use in case of need for tying cattle”, 
and the phrase “belonging to an agriculturist and 
required for use in case of need for tying cattle” 
must be read as a whole. Such a qualification can 
only apply to “open spaces or enclosures”, and not 
to the description of the animals preceding, I there- 
fore hold that the amendment (cc) makes all milch 
d, animals exempt whether they belong to an agricui- 
jturist or not. On this interpretation the decision of 
the learned Judge releasing these buffaloes from 
attachment is correct. The petition fails and is 
•dismissed. I make no order as to costs. 

G,N./B.K. Petition dismissed* 
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• Yotjhg C. J. and Beckett J. 
Fatnaya Lal Khan and others 
Convicts — Appellants 
v; 

Emperor* 

Criminal Appeal No, 641 of 1941, Decided on 3rd 
Uotober 1941, from order of Addh Bess. Judge, 
Bhahpur at Sargodha, D/- 12th May 1941, 

1942 L/12 & IB 


(a) Criminal P. C. (1898), Ss. 172 and 174 
Police officer suffering from lapse of memory 0 
as to presence of blood stains or injuries— Court 
inviting him to refresh his memory by reference 
to memorandum prepared by him in course of 
investigation— Police officer is under obligation 
to do so — Consequences of failure, stated. 

It is true that an accused is not entitled to call for 
the police diaries unless a police officer uses them to 
refresh his memory, or the Court uses them for the 
purpose of contradicting a witness. But it is not open 
to a witness to decide for himself whether or not he 
should disclose a material fact which might turn 
the scale in deciding whether an accused person was 
guilty or innocent, when he is in a position to clear 
up a point by reference to any notes taken by him 
during the course of investigation. If a police officer 
figuring as a prosecution witness suffers from a laps© 
of memory which can be remedied by reference to 
any memorandum prepared by him at the time, and / 
the Court invites him to refresh his memory with 
reference to the writing, the witness is under an 
obvious obligation to do so, this being part of the 
duty under which he lies to lay the whole truth 
before the Court to the best of his ability. Should 
the police officer refuse to assist the Court in this 
way he would not only be failing in his duty both 
as a witness and as an officer of public justice, but 
would also be liable to exactly the same penalty as 
any other witness who refuses to give evidence which 
is within his knowledge and is not affected by any 
particular claim of privilege. It is possible that a 
diary of steps taken by the police in course of in- 
vestigation may contain confideutial matters which 
would riot in the public interest be disclosed and for 
which privilege might be claimed, but no such ques- 
tion can arise when it is merely a question of the 
presence of blood stains or injuries. There is nothing ^ 
in S. 174 to suggest that it was ever intended that 
information on any such point should be deliberately 
withheld if it should happen to be in anyway neces- 
sary for the decision of the case: 8 Cal. 154 and 8 
Cal. 739, Not approved; (’21) 8 A.I.B. 1921 Ail, 86 
and (*24) 11 A. 1, E. 1924 Pat. 829, Bel on. 

[P 91 C 1, 21 

(b) Penal Code (1860), S. 362 — Grown up 
woman— Carrying away of, by force against her 
will even with object of restoring her to her 
husband is unlawful. 

In the ease of a grown up woman it would be an 
offence to carry her away by force against her own 
will even with the object of restoring her to her 
husband. 92 C 1] 

(c) Penal Code (1860), S. 141 — Assertion of 
supposed right by show of force is sufficient to h 
constitute unlawful assembly. 

Even the assertion of a supposed right, if the 
right is to be asserted by a show of force, is sufficient 
in itself for constituting an unlawful assembly. 

[P 92 G IJ 

(d) Penal Code (1860), S. 149 — Scope — Body 
of heavily armed men setting out to take woman 
back by force— One of party committing murder 
— All members of party are guilty of murder# ' 

In order that S. 149 should come Into eiect the 
offence need not be committed in direct pr^cution* 
of the common object of the assembly; it Is sufficient 
that the offence should be such that the members o! 
the assembly knew it to be likely to fee committed. 
When a feody of heavily armed men, set out to take 
a woman back fey force they must fee taken to have 
known that some one was Hkeiir to fee killed helqm 
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the rlay was over* Consequently in sueli a ease if one 
S of the party commits murder all the members of the 
party must be held either directly or constructiveJy 
'^milty of murder : (*3.5) 2 A» I. 3t. 1915 Jjab. 418, 4 
W. B. Cr. 26 and (*15) 2 A. I. E. 1915 Ail. 281, Ap^ 
proved. ^ 

Sir Abdul Qadir^ Molid. Yusaf Khan for Mohd, 
Amin Khan and Mohd, Amin Khan — 

for Appellants. 

A, G, Maurice for Advocate-General — 

for the Crown. 

BECKETT J. — This is a case in which six per- 
sons have been directly or constrnetively found guilty 
of two murders which took place when a number of 
armed men were engaged in carrying away a woman 
of their own family from the man with whom she 
was living. Of these persons Bamzan has been sen- 
tenced to transportation for life only, on account of 
h his age, although he took a principal part in the 
transaction, and Khan Muhammad, who took a less 
important part in the transaction, has been given 
the same sentence. The other four accused have 
been sentenced to death. In addition, there are lesser 
convictions and sentences in respect of other inci- 
dents which took place during the same transaction. 
All six accused have appealed, and the death sen- 
tences are before us for confirmation. The prelimi- 
nary facts are not seriously in dispute. Mt. Mariam, 
the cause of the trouble, was married to Bamzan, 
accused, a boy some years younger than herself. She 
only lived with her husband for a short time and 
then left him to stay with her brothers, with whom 
she had been living before her marriage. Soon after 
this she ran away with Gul Sher, one of the two 
murdered men, with whom she had already formed 
an intimacy after the marriage. Bamzan first tried 
to recover his wife by using the process of criminal 
law; and this ended in a compromise whereby Eam- 
zan w’as to be given another girl in exchange for his 
wife. Unfortunately, the girl who was eventually to 
be exchanged happened to be married to a minor 
husband, and there was some difficulty over the 
question whether a minor husband could grant a 
valid divorce to his wife. While these negotiations 
vrere going on, Gul Sher took Mt. Mariam to live 
with him at Ghah Kilianwala in the Shahpur dis- 
trict where his own family resides; and there she 
gave birth to an illegitimate child. Soon after this 
event, according to the prosecution story, Gul Sher 
and Mt. Mariam were sitting at home in the after- 
noon in company of men and women belonging to 
Gul Sher’s family, including his brother Naza, who 
had taken a prominent part in the negotiations over 
compromise and was responsible for raising the diffi- 
g eulty over the question whether a divorce could be 
given by a minor husband or not. While they were 
sitting thus, they suddenly received a warning that 
from fifteen to twenty men were riding down the 
road armed with spears and other dangerous wea- 
pons. This party included Bamzan, his father Khan 
Muhammad and other persons who were on the side 
of Bamzan. Baza is said to have adopted a concili- 
atory attitude, suggesting that the matter could be 
easily settled and pleading that they were all mem- 
bers of the same brotherhood. To this Fatnaya, a 
senior member of the raiding party, replied that the 
brotherhood had come to an end, and forthwith 
plunged his spear into JS^alza^s abdomen. Bamzan 
followed this up by piercing the chest of Gul, Sher, 
Other Injuries were also indicted on these two men. 
Mt, Mariam took refuge in a room, but wae dragged 
out and:piaced upon a camel which the accused had 
brought vwith Ihta, She was tstken away and kept in 


hiding for some time, but was even 
produced before the police. In the 
and Gul Sher died as a result of 
tioned, after their dying declaratb 
corded on the day following the f 
the occurrence was made to the f 
person named Naza on the evening 
itself. 

All the accused denied having ha 
with the abduction of Mt. Marian 
of alibi was produced in the Sessior 
evidence was found by the Sessions 
and no reliance has been placed u 
sent appeal, in which arguments i 
been confined to a eriticizm of th< 
denee, combined with a suggestion i 
may have been carried off by he 
whose feelings had been equally 
conduct and whom the prosecutic 
some unexplained reason, now wish 
first objection is that the prosecut 
duce certain material evidence wh 
have been produced, for the pnrpo 
the oral evidence with regard to n 
the attack was carried out. In this ( 
cular objection was taken to the a 
vestigating Sub-Inspector of Police s 
he was giving his evidence, and th( 
be of decisive importance in the p 
stances of this case, it seems to us t 
is sufficiently well founded to desert 
on general grounds. One matter v 
the defence desired to have clearei 
sions Court was whether there w 
signs of struggle on the spot. Wil 
view, the Sub-Inspector was asked t 
whether there were any marks of bj 
of occurrence. The Sub-Inspector 
could not say whether he had notics 
or not. This in itself was not unn, 
as there was an unfortunate delay i 
case and his evidence was not ree« 
than a year after the fight had t£ 
Sub-Inspector was then asked whetl 
any note at the time in the police di 
to the presence of blood-stains. H< 
could not say whether he made ai 
not. When further pressed, he said 
prepared to consult the diaries. It 
observed that the Sub- Inspector was i 
a question on a similar point, but 
he was prepared to look up what h€ 
his diary. He also took up what < 
cribed as a distinctly prevaricating a 
gard to the questioning of Mt. Maria 
produced before the police at anothe 

The attitude of the Sub-Inspector 
based upon the view taken by the 
Calcutta in two cases decided in 
8 Cal, 1541 and 8 Cal. 739.2 0th 
however, have not taken the same 
therefore, necessary to examine th 
ther the Sub-Inspector was or was 
refuse to refresh his memory by cons 
diaries in a case of this kind, Bo1 
cases relate to the production of st 
have been made by witnesses duri 
the investigation, to which the defei 
for the purpose of contradicting the 

X. (»82) 8 Cal. 154 : 10 0,L.B. 51, 
Chum Ohunari. 

Z. (»82) 8 Cal. 739 : 12 C. B. % 
Jhubboo Mahton, 
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, by the same witnesses in Court. Tbe view talsen in 
8 Cal, 1541 was based upon the wording of S. 126, 
Criminal P. C., as then in force, which corresponded 
with S. 172 of the present Code, the wording being 
much the same. Since the accused was not entitled 
to call for the police diaries, though he was entitled 
to see them if a witness used them for the purpose 
of refreshing his memory, it was apparently consi- 
dered undesirable that an attempt should be made 
to obtain access to their contents by the indirect 
means ot asking a witness to refresh his memory by 
reference to them. The decision in 8 Cu!. 739*3 
seems to have been based upon quite diSereiit 
grounds. It was there held thiit, although reference 
had been made to the police diary, what was really 
meant was the statements of witnesses attached 
thereto ; and since the particulars which S, 126 
required to be recorded in the police diaries did not 
include any original statement taken down under 
b S. 119 (as it then was), the statement was not 
necessarily a part of the diary which a police officer 
was required to keep under S, 126, so that the pro- 
visions of that section would not apply. 

A different view of the matter was taken by a 
Division Bench of the High Court of Allahabad in 
A. I, B. 1921 All In that ease a Sub-Inspector 
of police was unable to remember the precise nature 
of the injuries on the persons of the accused when 
they were brought before him, and when asked to 
consult any nicmorandam on the point he might 
have made at the time of his investigation, be re- 
fused to do so. It was held that if a witness suffers 
from a lapse of memory, which can be remedied 
by reference to any memorandum prepared by him 
at the time, and the Court invites him to refresh 
his memory with reference to the writing, the wit- 
ness is under an obvious obligation to do so, this 
c being part of the duty under which he lies to lay 
the whole truth before the Court to the best of his 
ability. No reference was made to the Calcutta 
judgment, however, and the provisions of the Code 
of Criminal Procedure were not discussed. A similar 
view was taken in A. I. E. 1924 Pat. 829,'^ where it 
was held that the Court in such circumstances 
should require a witness to refresh his memory when 
such refreshment seems necessary. Here again, the 
case law on the subject was not discussed. 

After a consideration of these judgments, we are in 
respectful agreement with the view expressed by the 
High Court of Allahabad. A witness is under an 
obligation to disclose the whole truth to the best of 
his ability; this obligation is, if anything, heavier 
when the witness is a police officer whose duty it is 
to act as an officer of public justice. So far as the 
statements of witnesses are concerned, the question 
d may be no longer one of more than academic inter- 
est in view of the amended provisions of S. 162 of 
the Code; but here we are concerned only with such 
matter as may properly be regarded as forming part of 
the diary. It is possible that a diary of steps taken 
by the police in course of investigation may contain 
confidential matters which could not in the public 
interest be disclosed and for which privilege might 
be claimed, but no such question can arise when it is 
merely a question of the presence of bloodstains or 
injuries, which are matters of common knowledge in 
the case, and it is only desired to secure the best 
possible evidence on the point. Nor does there seem 
to us to be anything in the wording of S. 174 which 

3. (’21) 8 A. I. B. 1921 All. 86 : 65 I. C. 575 : 23 

Cr. li, d. 143; 10 A. D. 76, Hfarkhu v. Emperor* 

4. (’24) 11 A. I. B. 1924 Fat 829, Mohiuddin Khan 
. ■' '■V. Bmperor* 


suggests fhat it was ever hitended that iurorraatinu 
on any such point should be deliberately withheld' c 
if it should hiippcii to be in any way necessary lor 
the decision of the case. It is true that the accused 
is not entitled to call for these diaries unless a police 
officer rtses them to refresh his memory, or theS 
Court uses them for the purpose oi contradicting a 
witness; but if ii was anticipated that a police officer 
would ordinarily seek to luifil his duty as a witness 
by consulting- any memorandum for the purpose of 
refreshing his jneniory on any material point, thou 
thesc<ition would surely have been framed on this 
assumption and the fact that it might he necessary 
to require a witness to refresh his memory would, 
not have been regarded as contrary to wha.t 
intended by the section as a whole. In other words,! 
it seems to us impossible to hold that ii was ever! 
intended to leave it to a witness to decide whether! 
or not he should disclose a material fact which! 
might turn the scale in deciding whether an accused! / 
person was guilty or innocent, when he is in a 
position to clear up a point byroferenco to any notes 
taken by him during the course of investigation. 
Should a police officer refuse to assist the Court in 
this way, it seems to us that lie would not only he 
failing in his ciuty both as a witness and as an 
officer of public justice, but would also be liable to 
exactly the same penalty as any other witness who 
refuses to give evidence which is within his know- 
ledge and is not affected by any particular claim of 
privilege. 

In this case fortunately it does not seem to us 
that the decision of the case is dependent on the evi- 
dence thus withheld by the investigating Sub- 
Inspector. It is known that Mt. Mariam was carried 
off from Chali Kilianwala and that two men were 
killed in the transaction. The oral evidence which 
has been produced may be open to eritiei.sm on minor g 
points of detail ; but it is not necessary to go into 
this evidence at length in order to decide whether 
the discrepancies are merely due to the effect of tho 
time which had elapsed since the occurrence on the 
memory of the witnesses or -svhether this interval has 
been used in order to improve the prosecution case. 
As already mentioned, the statements of the two 
murdered men were rccoi ded on the day following 
the fight. One o! these -was recorded in hospital, and 
in neither instance is there any substantial ground 
for suspecting that they may have been improperly 
recorded. Both may have distinctly named the prin- 
cipal assailants and it seems quite ineonceivabl© 
that they should have falsely implicated Bamzati 
and his party if they had in fact received their in- 
juries from the brothers of Mt. lilariam. The affair 
took place in full daylight, so that there would be 
no difficulty in recognising any of the assailants 
whose faces were already known, and negotiations 
had already been proceeding betweenthe two parties. 

It has been suggested that, as often happens in cases 
of this kind, there would be a tendency to implicate 
as many persons as possible. There seems to be no 
doubt, however, that a large number of men took 
part in the abduction; but of these persons only a 
fairly small number were named. What ismore,Gal 
Sher went out of his way to make it impossible for 
liis relatives to yield to temptation of implimting 
any more persons among the accused, by definitely 
stating that none of the other members of th^ party 
could be recognised at the time. In ttoe circums- 
tances, we consider that all the present appellants 
have properly been found tohaV© participated in the 
abduction* 

An attempt has been made to ari^e that the 
theory of collective responsibility for murders shpuM : 
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not be applied to those oi the accused who had not 
^ inflicted any fatal injury with their own hands, 
since spears and similar weapons might have been 
taken only with the object of overawing the other 
side and not with any intention that injuries should 
be actually inflicted. It has also been suggested that 
the accused should not be regarded as an unlawful 
assembly, since they were only trying to take back 
tbe woman who was still married to Bamzan and 
who had left him without any justification. As re- 
jgai’ds the second point, it is sufficient to remark that 
iMt. Mariam w^as a grown up woman, and it would be 
an offence to carry her away by force against her 
own will even with the object of restoring her to her 
husband; and further, that even the assertion of a 
supposed right, if the right is to be asserted by a 
show of force, is sufficient in itself for constituting 
an unlawful assembly. As regards the former point, 
there is a sufficient body of authority against the 
b argument now put forward. In order that S, 149, 
Penal Code, should come into effect the offence need 
not bo committed in direct prosecution of the eom- 
nion object of the assembly; it is sufficient that the 
offence shoiild be such that the members of the 
assembly knew it to be likely to be committed; and 
it is a matter of common knowledge that, in any 
village of the North-Western Punjab, when a body 
of heavily armed men set out to take a woman back 
by force, some one is likely to be killed before the 
day is over. In 16 P. B. Cr. 19156 it was held that 
members of a party setting out heavily armed for 
the purpose of committing daeoity must know that 
there is every likelihood of something occurring to 
interfere with their criminal plans and that the 
deliberate intention of the party is to use their arms, 
wherever necessary, so that if arms are used on the 
way, all the members of the party are collectively 
c responsible. As long ago as 1865 it was held that 
where two members of an unlawful assembly used 
spears and deliberately pierced another person 
through the chest and abdomen, with the knowledge 
that death was likely to ensue, all the members of 
the unlawful assembly were held guilty of murder : 
see 4 W. B. (Cr.) 26.6 13 A. L. J. 4707 is another 
case on the subject, where a number of persons, 
two of whom were armed with pistols, set out to 
abduct women and a person was shot in prosecution 
of the common object, it was held that the obvious 
inference to be drawn was that the pistols were 
intended to be used, if necessary, to overcome any 
resistance that might be offered and that the mem- 
bers of the gang knew that murder was very likely 
to be committed, so that they were constructively 
guilty of murder even if they were not murderers. 

It has been urged that the present case is not 
^ quite on the same lines since Naza had adopted a 
conciliatory attitude, so that the act of Fatnaya in 
thrusting a spear into him was merely wanton; but 
the attitude adopted by Fatnaya (who was not 
directly interested) is indicative of the spirit of the 
party taken by Bamzan, and it seems to us that the 
accused must have known when they set out in the 
company of Bamzan, that some such incident was 
likely to occur. For these reasons we consider that 
all the accused must be held to be either directly or 
constructively guilty of murder. As already men-*. 

S, (»15) 2 A. I. B. 19X5 Lah. 418 : 30 I. G. 7S7 ; 16 
B. Or. 1915 : 16 Or. li. J., 689, Bhian Singh v# 
Bniperor. 

6* (1865) ,4 W- B. Cr. 26, Queen v. Naiaoo Fakir. 

7. (*15} 2 A.I.B, 1915 All. 281 : 29 I. 0. 91 ; 16 

. Or. '1^,459 ; 13 A. Xi. X , 470,- Basal' Khan' v. 
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tioned, Bamzan has been given the lesser penalty of 
transportation for life, although directly responsible ® 
for one of the two deaths. Khan Mohammad has 
also been given the lesser penalty. Both of these 
appeals are dismissed. The second person directly 
responsible for murder is Fatnaya. We are unable 
to hold that there are any extenuating circumstances 
in his case in view of the fact that his assault on 
Naza was entirely unprovoked. His appeal is also 
dismissed, and the sentence of death is confirmed. 

As regards the other accused, it does not seem neces- • 
sary to us to impose the major penalty for a cons- 
tructive liability of this kind, when they were 
presumably acting in the exercise of a supposed 
right, and it does not appear that any of them 
personally set out with the deliberate intention of 
causing death. While their convictions are upheld, 
the sentences passed on G-hulam Muhammad, Mu- 
hammad Nawaz and Jahana are reduced to trans- 
portation for life. To this extent only the appeals / 
are accepted. The lesser convictions and concurrent 
sentences passed on the appellants will stand as 
they are. A copy of this judgment should be sent to 
the Provincial Government with reference to the 
use of investigation diaries by police officers. 

G.N./R.K. Order accordingly. 

"crTprcH 

(a) (’41) Chitaley, S. 172 N. 6, Pt. 6 and N. 7.. 

(’41) Mitra, Page 555 N. 538. 

Penal Code — 

(b) (*36) Eatantal, Page 865 Note “who ever by 
force . . . means induces.” 

(’36) Gour, Page 1198 N. 4123. 

(c) (’36) Batanlal, Page 331 Pt. 12. 

(’36) Gour, Page 503 N. 1346. 

(d) (’36) Batanlal, Page 350 Note “Scope,” Page 

352 Pt. 6 and Note “culpable homicide.” ^ 

(’36) Gour, Page 520 N. 1421 and Page 521 Pt. 5. 
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Abduii Rashid J. 

Mt. Ahhari Begum — > Flaintiff — 

Appellant 

Y. 

Eafar Hussain — Defendant — 

Eespondentm 

Second Appeal No. 328 of 1941, Decided on 15th 
December 1941, from decree of Dist. Judge, Delhi, 
D/- 21st December 1940. ^ 

(a) Dissolution of Muslim Marriages Act 
(1939), S. 2 (iv) — Findings that husband had 
not failed without reasonable cause to perform 
marital obligations for three years and had not 
assaulted wife are of fact. 

Findings that the husband had not failed, without 
reasonable cause, to perform his marital obligations, 
lor a period of three years and that he had not as- 
saulted the wife are findings of fact which cannot ba 
agitated in second appeal, [P 93 G 1] 

(b) Interpretation of Statutes— -Unambiguoua 
words must be given effect to. 

Where the words of the statute are unaiytbigupus^ 
effect must be given to them whatever the'cdiiSe- 
quences. [F03G2J 

(c) ^ Dissolution of Muslim Marriages Act 
(X939), S* 2 (it) — Husband failing, maintain 
wife for two years— Wife is entitled to dissolu:? 
fcion ol marriage whatever he caiiise of hus^ 
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band’s failure and even if wife contributed 
^ towards that failure. 

The^ words ‘Svithoiit reasonable cause” do not 
occur, in S. 2 (ii) and therefore whatever the cause 
may be the wife is entitled to a decree for the disso- 
lution of her marriage, if the husband fails to main- 
tain her for a period of two years, even though the 
wife may have contributed towards the failure of the 
maintenance by her husband. Simply because the 
^ wife refused to receive a cheque sent by the husband, 
the hns’band is not relieved of all liabilities that 
attach to his status by virtue of S. 2 (ii) : (’41) 28 
A.I.E. 1941. Lah. 167, Beh on. [P 93 C 2] 

Barhat Ali — for Appellant, 

Dr. Khalifa Shuja-ud-Din — for Eespondent. 
JUDGMENT. — This appeal has arisen out of 
an action brought by Mt. Akbari Begum against her 
husband, Zafar Hussain for the dissolution of her 
^ marriage under S. 2, Dissolution of Muslim Marriages 
Act, 1939. The trial Court granted the plaintiff a 
decree on the grounds that the husband had neglect- 
ed to provide for the wife’s maintenance for a period 
of two years, that the husband had failed to perform, 
without reasonable cause, his marital obligations for 
a period of three years, that he had actually as- 
saulted her and made her life miserable by cruelty, 
and that he had more than one wife and did not 
treat the plaintiS in accordance with the injunctions 
of the Qoran. The defendant preferred an appeal in 
the Court of the learned District Judge. The lower 
appellate Court reversed the decision of the Court of 
first instance and dismissed the plaintifi’s suit. 
Against this decision Mt. Akbari Begum has pre- 
ferred a second appeal to this Court. The learned 
District Judge has held that the husband had not 
failed, without reasonable cause, to perform his 
^ marital obligatious, for a period of three years, and 
^ that the husband had not assaulted the wife. These 
are questions of fact which cannot be agitated in 
second appeal. I, therefore, did not allow Mr. Barkat 
Ali, the learned counsel for the appellant, to re- 
agitate these questions in this Court. 

The learned District Judge has held that the 
husband sent Es. 20 to the wife on 15th December 
1936, and that he sent a further sum of Es. 50 by 
means of a crossed cheque on 3rd March 1937. The 
cover containing the crossed cheque was refused by 
the wife. On these facts the learned District Judge 
found that the husband had not failed to provide for 
the maintenance of the wife for a period of two 
years. The present suit was instituted on 21st 
November 1939, and the last payment by the hus- 
band to the wife was said to have been made on 3rd 
March 1987. Bor a period of about two years and 
^ four months the husband did not make any effort to 
provide for his wife. This was probably due to the 
fact that the wife had refused to receive any money 
from the husband by refusing the envelope eputaiu- 
ing the crossed cheque dated 3rd March 1987. Mr. 
Barkat Ali contended strenuously that it was tho 
duty of the husband, as the law at present stands, to 
make an effort to provide for his wife every two 
years; it was open to him to send a money order 
every two years and, if the wife refused it, it could 
not be said that the husband had failed to provide 
for the maintenance of his wife lor a period of two 
years. As matters stand, from 8rd March 19$7, till 
21st November 1939, the husband niade no effort to 
provide for his wife and this entitled the wife under 
cl. (ii) of S. 2 to obtain a decree for the dissolution 
of her marriage under the Dissolution of Muslim 
Marriages Act. Eeference was made in this connexion 
'to a Bingie Bench ruling of this Court reported in 


A.I.E. 1941 Lah. 167.1 it was held In that ease that 
there was nothing in the wording of S. 2 (11) to c 
suggest that the failure to maintain wife must l-ie 
wilt'id. Divorce can be granted on grounds which do 
3iot r.eeessiiriiy involve any deliberate default on tho 
part of the hriaU-imd. It is absolutely ii/mialer!al 
■whether the failure to rnalni-ain is due to poverty, 
failing health, of work, iniprisonmeot or to any 
other cause whatsoever.” 

Dr. Shiija-iid-Din coritcnded, rm bohali of the 
respondent, that as the wife had refused to receive 
the crossed cheque dated 3rd ^farch 1937, there was 
no failure on the part of the husband to provide for 
her maintenance. It was her own act v>iiieh mada it 
impossible for the husband to provide for his wife. 
The learned counsel contended that if it is the act 
of the wife herself which prevents the luisband from 
maintaining her for a period of two years tho wife is 
not entitled to get a decree for the dissolution of the . 
marriage, while if it is the act of the husband which 
results in no iiiaintenanco being provided for the 
wife for a period of two years she is entitled to a 
dissolution of her maiTiage. In the reported ease it 
was due to the fact that the husband had been 
imprisoned that the wife failed to get any mainten- 
ance. It was not on account of any act of the wife 
that the maintenance failed. 

Where the words of the statute are unambiguous, 
effect must be given to them whatever the conse- 
quences. It is laid down expressly in c*l. (iv) of S. 2 
that where the husband has failed to perform without 
reasonable cause his iiiarital obligations for a period 
of three years the wife is entitled to a dissolution 
of her marriage. In cl. (ii), however, ibo words 
‘‘without reasonable cause” du not octsur. It must, 
therefore, be held that whatever the cause may be 
tho wife is entitled to a decree for the dissolution of 
her marriage, if the husband fails to maintain her 
for a period of two years, even though the wife may 
have contributed towards the failure of the mainten- 
ance by her husband. It may be mentioned, however, 
that in this case the wife did not make it impossible 
for the husband to send her a crossed cheque every 
two yeais or to remit some money to her by means 
of a jiioney order every six months or so, Simply 
because tho wife refused to receive the cheque dated 
3rd March 1937, the husband was not relieved of all 
liabilities that attached to his status by virtue of 
cl. (ii) of S. 2 of the Act. For the reasons given above 
I accept this appeal, set aside the judgment and the 
decree of the learned District Judge and r^tore that 
of the trial Court dissolving the marriage of Mt. 
Akbari Begum with Zafar Hussain, Having regard 
to all tho circumstaiices of the case I order that the 
parties shall bear their own costs throughout. 

G.N./B.K. Appeal accepted. 

1 . f41) 28 A.I,E. 1941 Lah. 167 : 194 I. 0. 567, 

Manak Khan v. Mt. Muikhau Bano, 

C. P. C. 

(a) (*40) Chitaley, Ss. 100 & 101, Note 52 Pts. W. 

(*41) Mulla, Page 367 Pt. (g). 

(b) (’40) Chitaley, Preamble, Note 7 Pt, 2, ' 
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^ Tek Chand J. 

KisJian Cliand-^Defendant — Appellant 

V. 

Mohammad Husahii Plaintiff and 
a7iothe7\ Defendant — Besp07ide7its» 

Second Appeal No. 1739 of 1940, Decided on 15th 
May 1941, from decree of Senior Sub-Judge,Gujran- 
waia, D/- ISth August 1940. 

(a) Limitation Act (1908), S. 5 — ■ “Sufficient 
cause” — Appeal filed in wrong Court in good 
faith owing to mistaken advice given by pleader 
— Held sufficient cause. 

On the mistaken advice given by the pleader who 
was not conversant with a recent notification, the 
party filed the appeal in the wrong Court in good 
b faith : 

Held that there was sufficient cause within the 
meaning of S. 5 and the time taken in transmitting 
the appeal from such Court to the proper Court 
should be excluded : (’18) 5 A. I. E. 1918 P. C. 135 
and (’17) 4 A. I. E. 1917 P. C, 156, Foil; Case law 
referred, [P 94 C 2] 

(b) Limitation Act (1908), S. 5 — “Sufficient 
cause” — Question of existence of sufficient 
cause on facts found is one of law. 

Where the relevant facts have been found, the 
question whether these facts ai-e such as to constitute 
sufficient cause becomes a question of law : (1920) 
A. C. 1 and (1930) A. C. 503, Bel, on. [P 95 C 1} 

C. B, Aggarwal — for Appellant. 

Asadullah Khan and Bashir Ahmad — 

for Eespondents 1 and 2, respectively* 

JUDGMENT. — The Subordinate Judge at Wa- 
zirabad, District Gujranwala, passed a decree in this 
suit on 17th October 1939. An application for copies 
of the judgment and decree was made on 26th Octo- 
ber 1939 and the copies were ready the same day. 
The “time requisite” for obtaining the copies was, 
therefore, one day only and the appellant thus had 
31 days from the date of the decree within which to 
appeal to the District Court. This period was to 
expire on 17th November 1939, and on that day the 
appellant actually lodged the memorandum of appeal 
in the Court of the District Judge, Sialkot, who is 
ex oifieio Additional District Judge for Gujranwala 
and in whose Court all civil appeals from Wazirabad 
tehsil of Gujranwala district used to be preferred in 
accordance with instructions issued by the High 
Coui't in 1936. The District Judge, Sialkot, duly re- 
^ ceived the memorandum of appeal and, on the same 
day, he forwarded it to the District Judge, Gujran- 
^ wala, who, in turn, sent it to the Senior Subordinate 
Judge, Gujranwala, who had been invested with 
enhanced powers to hear appeals up to certain pecu- 
niary limits from the decrees of all Subordinate 
Judges in Gujranwala District. 

Before the Senior Subordinate Judge, the appel- 
lant filed an application stating that the appeal had 
been presented properly in the Court of the District 
Judge, Sialkot, but that if it be held that the only 
Court in which the appeal could be presented was 
that oyhe Senior Subordinate Jti^e, Gujranwala, 
the tame taken in the transmission of the appeal to 
that Court from the District Court, Sialkot, i. e,, 
from 17th to 23rd November, be excluded under S. 5, 
Lindtation Act Along with the appli(3atlon, an affi- 
davit by Lala Kishen Gopal, pleader, Guiraawala, 

' that it was oh advice given by him, 


that the appeal had been presented in tne District 
Court, Sialkot. The learned Senior Subordinate 
Judge has not accepted this prayer and holding that 
the appeal must be taken to have been presented, 
properly on the 23rd November 1939 when the 
memorandum was actually received in his Court, 
has dismissed it as time-barred. 

It is common ground, that from February 1936 
till the beginning of November 1939 all civil appeals 
from Wazirahad tahsil were filed in the Court of 
the District Judge, Sialkot, who is ex officio Addi- 
tional District Judge for Gujranwala. This was in 
accordance with orders passed by the High Court on 
14th February 1936. On 1st November 1939, how- 
ever, a notification was issued under S. 39 (3), Pun- 
jab Courts Act, investing the Senior Subordinate 
Judge, Gujranwala, with enhanced appellate powers 
and declaring that the Court of the Senior Subor- 
dinate Judge shall be deemed to he the District 
Court for the purposes of all appeals so preferred. This | 
notification was received in Gujranwala on 3rd 
November and a copy was sent to the Bar Boom on 
4th November 1939. This was thirteen days before 
the presentation of the present appeal. The learned 
Senior Subordinate Judge is of the opinion that 
Lala Kishen Gopal must have been aware of the 
notification and that even if the appeal was presen- 
ted in the District Court at Sialkot on advice given 
by him, as stated in his affidavit, the appeal is 
none the less time-barred and the appellant caimot 
have the benefit of S. 5. 

Before me, it bas been strenuously contended 
that the effect of the notification issued by the High 
Court on 1st November 1939 under S. 39 (8) Punjab 
Courts Act, was not to invest the Senior Subor- 
dinate Judge with exclusive jurisdiction to enter- 
tain and hear appeals from the decrees of Subordinate 
Judges in Wazirabad tehsil and that the Court of f. 
District Judge, Gujranwala, who is the primary 
Court of appeal for the District, and that of District 
Judge, Sialkot, who is ex officio Additional District 
Judge for Gujranwala were not divested of their 
jurisdiction. It is maintained that both these Courts 
and the Senior Subordinate Judge, Gujranwala, 
had concurrent jurisdiction and that it was only a 
matter of internal arrangement that the appeals 
from Wazirabad were, after the 1st November to be 
heard by the Senior Subordinate Judge alone. The 
appellants* learned counsel has contended that 
A. I. R. 1936 Lah. 5751 which lays down the con- 
trary, and the rulings which follow it, were not 
correctly decided. This contention is not without 
force and I may state that doubts have been enter- 
tained about the correctness of the ruling cited but 
I do not think it necessary to go further in the matter 
in this case, as I am of opinion that the appeal ^ 
must succeed on the other point. 

Assuming that the appeal could have been pre-[ 
sented only in the Court of the Senior Subordinate 
Judge, Gujranwala, but the appellant filed in the[ 
wrong Court acting upon mistaken advice given by 
his pleader, this, in the circumstances, amounts tol 
‘sufficient cause’ within the meaning of S. 5, andj 
the time taken in transmitting the appeal from the 
District Court, Sialkot, to the Senior Subordinate! 
Judge, Gujranwala, should have been excluded, Thei 
matter is concluded by the decision of their Lord-, 
ships of the Pri’^ Council in 43 Bom. 376^ and 104 

1. (»36) 23 A. L R. 1936 Lah. 575 ; 16^ ft 0. 440 : 

88 P, L. B. 990, Jiwan v. Sant Singh. , 

2* (’18) 5;A.LB.,1918 P. 0. 135 t S2 t C* 897 : 43 
Borh, 376 : 46 1. A. 15 (P* C.), Simdekbai QoU 
l'eet<»i Belganm. , f'; ^ ^ '' ' ' - 
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P. R. 1917^ and the earlier ridings like 118 P, R. 
1908, 13 I. a 7145 and 15 I. C. 1706 in which the 
contrary had been held are no longer good law : see 
^also 44 All. 636,7 45 Bom. 607,8 48 Bom. 442® and 
A.I.R. 1936 Lah. 575,1 As pointed out by Maciecwl 
C. J., in 45 Bom. 6078 at p. 609 : 

*‘I think that the appellant was entitled to rely 
npon the advice of his pleader that the appeal lay 
.to the High Court and a party cannot be said to be 
.acting without good faith because he relies upon a 
* person whose status entitled him to give advice to 
litigants. It may be that the pleader ought to have 
known that the appeal lay to the District Jndge. 
But there again some questions may apjioar to he so 
entirely free from doubt to one person, that only one 
opinion is possible, and yet another may equally 
well come to a different conclusion. I do not think 
it can be said that the appellant has acted in such a 
way that he should be debarred from his right to 
’appeal.’* 

In the present case there is nothing to indicate 
■ that the appeal was not filed in the Sialkot Court in 
good faith and it is significant that a ciuss-appeal by 
'One of the parties to the suit (Ghulam Haidar and 
■others) against this very decree of the Subordinate 
Judge, Wazirabad, was also preferred in the Court 
■of the District Judge, Sialkot, on 17th November 
2939. 




Mr. Asadullah Khan for the respondent urged that 
'the question whether there was or was not “sufficient 
cause’* is a question of fact, on which the finding of 
the lower appellate Court must be taken to be final. 

I But this is not so. As observed by Lord Pannoor in 
(1920) A. 0. 116 at p. 31 in construing similar words 
in the English Statute, “no doubt the relevant facts 
should be found by the learned Judge and then it 
becomes a question of law whether these facts are 
such as to constitute reasonable cause within the 
, provisions of the Statute.*’ This dictum was cited 
with approval by Lord Chancellor Sankey in the 
House of Lords in (1930) A. 0. 50311 at p. 508 and 
must be taken to be conclusive on the point, 

I hold, therefore, that the period of six days {17th 
jfco 23rd November) should, in the circumstances, be 
excluded, and that the appeal was not time-barred. 
X accept the appeal, set aside the judgment and 
decree of the Senior Subordinate Judge and remand 
4he case to him with the direction that the appeal 
fce restored at its original number, and heard on the 


3. (’17) 4 A. I. R. 1917 P. a 156 : 42 I. C. 43 : 45 
Cal. 94 : 44 I. A. 218 : 104 P. R. 1917 (P. C.), 
Brij Inder Singh v. Lala Kanshi Ram. 

4. (*08) 118 P. R. 1908, Sant Singh v. Qaim. 

5. (*12) 13 I, C. 714 (Lah.), Lai Singh v. Pala 
'a Singh. 

6. (*12) 15 I.C. 170 : 205 P.W.B. 1912, Mt. Harnam 
Kaur V. Sohan Singh. 

7. (*22) 9 A. I. R. 1922 All. 490 ; 68 L 0. 812 ; 44 
All. 636 : 20 A. L. J. 674 (F. B.), Shib Dayal v. 
Jagannath Prasad. 

S. (*21) 8 A.I.B. 1921 Bom. 302 ; 60 I. C. 744 : 45 
Bom. 607 : 23 Bom. L. R. 89, Dattatraya Sitaram 
V. Secy, of State. 

9. (*24) 11 A. I. B. 1924 Bom. 399 : 80 I. C. 862 : 

, 48 Bom. 442 : 26 Bom.L.B* 895, Nagindas Motilai 

V. Nilaji Moroba Naik. 

3.0. (1920) 1920 A. 0. 1 ; 88 L. J. K. B. 889 : 1919 

W. C. & I. Rep. 241 : 121 L.T. 587 : 63 S. J. 661 : 
35 T.L.R. 622, King v. Port of London Authority. 

12, (1930) 1930 A.C. 503 : 99 L.J.P.a. 101 : 1930 
W. C. & L Bep. 129 : 1980 So. L. T. 397 : 143 
,L. T. 200 : 74 S. J. 400 ; 46 T. L. B. 354, Shotts. 
’irdp do, V. Eordyce. 


merits. Court- fee on this appeal shall be refunded, 
other costs shall be costs in the cause. Both counsel $ 
have been <hrected to cause their clients to appear 
before the Senior Suljordinate Judge, Gujranwaia, 
on 23ril June, when a ciuc fur further proceedings 
will be given. 

K.S./R.K. Appeal accepted. 


Limitation Act — 

(a) (’41) Chiialoy, S. 5, N. 13 VL 7. 

(’38) Eustoraji, Pago 94 Pt. 6 and Page 110 Ft. 3. 

(b) (’41) Chitaley S. 5, N. 6, 

C. P. C» — 

(’40) Chitaloy, Ss. 100 & 101, 32 Vt. 1. 

(’41) Malta, Eaye 370 I’t. (ii). 
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FULL BENCH 

Dalip Singh, Din Mohammad and / 
Blacker JJ. 

Firm Shaw Hari Dial and Sons^ 
Madras through II. B. Bagdij — 
Defendant — Appellant 

V. 

Messrs. Sohna Mal Beli Bam through 
Arjan Dass — Plaintiffs — 

Bespondents. 

Letters Patent Appeal No. 68 of 1941, Decided on 
6 th January 1942; case referred by Dalip Singh and 
Din Mohammad JJ., D/- 6th November 1941 from 
order of Monroe J., in F. A. No. 158 of 1940, D/. 
SOfck January 1941. 

* (a) Letters Patent (Lahore), CL 10 — Word 
“‘judgment” in CL 10 is not synonymous with j| 
decree — Whether order amounts to “judg- 
ment” within CL 10 — Test-Order determining 
forum in which suit is to be tried is judgment 
within CL 10. 

The word “judgment” in Cl. 10 is not synonymous 
with decree. Clause 10 contemplates orders other 
than Judgments in a decree. Whether an order 
amounts to a “judgment” within Cl, 10 must be con- 
sidered on the facts and circumstances of each case 
and the tests propounded in 35 Mad. 1 (P. B.), and 
17 W.B. 364, serve as a good guide : (’25) 12 A.X.B. 
1925 P. C. 155; (»23) 10 A.I.B. 1923 R C. 148 and 
(*21) 8 A. 1. B, 1921 P. C. 80, Pxpl.; Case lam 
reviewed. [P 100 0 1] 

An order determining the forum in which the 
suit is to be tried amounts to a judgment within 
Cl. 10 and is therefore appealable. [P 97 C 1; P 100 C 1] ^ 

(b) Letters Patent (Lahore), Cls, 10 and 29— 
Word “judgment” in CL 10 and words “final 
judgment” in CL 29 —• Distinction. 

The word “judgment” in 01. 10 Is not the same 
as the words “final judgment” in CL 29. 

[P 99 C 1] 

* (c) Letters Patent (Lahore), CL (10)— Order 
refusing to transfer suit is judgment ; 8 X^ah* 
68ls=(*27) 14 A.I.B. 1927 Lah, 540=102 1 0. 843* 
OVBBBULBB. 

An order refusing to transfer a suit is a judgment 
within the meaning of Cl. lOrand therefore Is ap|>oaL 
able : 8 Lah. 681={’27) 14 A.I.B. 1927 Lah. 540= 
102 I. 0. 843, Bmplaimd and 0VBmVLBI>\ 35 
Mad. 1 (F. B.), Applied, [F 99 0 2] 

* (d) Letters Patent (Lahore), CL 10 — Order 
registering decree as thet.nf revenue Cmu, 



Lahore Fibm Shaw Haei v. Messrs. Sohna Mal (FB) f Dalip Singh JJ i, 1. 


under S. 100, Punjab Tenancy Act, is “judg- 
H ment” i 17 Lah. 606~(*36) 23 A. I. R. 1936 Lah« 
785=166 I.C. 292, OVERRULED, 

An order registering a decree as that of a revenue 
Court under S. 100, Punjab Tenancy Act, is a judg- 
ment within Cl. 10 and hence is appealable : 17 Lah. 
606=('36) 23 A.LR. 1936 Lah. 785=166 I. C. 292, 
ExplOii'iiGd CLUid OVERRULED j 36 Mad. 1 (F.B.), 
Applied. [P 100 0 1] 

(e) Civil P. C. (1908), S. 104 — Applicability. 

Section 104 obviously applies only to appeals from 
orders and not to appeals from decrees. [P 99 G 2] 
Achlwu Ram and Darbari Lai — for Appellant. 
Jagan Nath Aggarwal^ M, C, Sud and A. B, 
Aggarwal — for Respondents. 

ORDER OP REFERENCE 
DALIP SINGH & DIN MOHAMMAD JJ, 
ib — In this case the trial Court bad held that it had 
no jurisdiction to hear the suit because the contract 
was made in Madras, payment was made in Madras 
and it appears that delivery also had to be made in 
Madras. On this ground, it returned the plaint for 
presentation to proper Court, An appeal was taken 
from this order to a learned Judge in Single Bench. 
It appears that the learned Judge held in agreement 
with the trial Court that the contract was made in 
Madras ; he held that it was not proved that pay- 
ment was to be made in Madras and, therefore, the 
Courts in Wazirabad had jurisdiction to hear the 
suit. He, therefore, accepted the appeal. The present 
appellant has come in Letters Patent Appeal and it 
was contended on the merits on his behalf that the 
trial Court in bolding that the contract was made in 
Madras bad relied on the evidence of one Barkat 
Bam wbo was held to be the agent of the plaintiff 
C in the present suit. As regards payment being made 
in Madras, the trial Court had relied on the evidence 
of the same Barkat Ram supported by another per- 
son and on certain circumstantial evidence. The 
learned Judge has dealt with the circumstantial evi- 
dence but has not stated why while he accepted the 
evidence of Barkat Ram on the question of the con- 
tract being made at Madras in agreement with the 
trial Court, he apparently rejected it without men- 
tioning it on the question whether payment had also 
to be made at Madras. It was further stated by the 
learned counsel for the appellant that on this point 
at the hearing the learned Judge had refused to hear 
him on the ground that he was satisfied as to the 
question of payment being made at Madras. The 
learned counsel for the respondent, Mr, Mehr Chand 
Bud, agrees that this did happen at the hearing. 

Be that as it may, a preliminary objection has 
^ been taken that the order of the learned Judge not 
being a judgment is not appealable on this point. 
There is considerable controversy in all the High 
Courts in India which has raged for a very long 
time. In our Court itself the matter appears to have 
led to divergent decisions by Division Benches. I 
need only cite briefiy 1 Lah. 348, i 3 Lah. 188,2 
A.I.R. 192S Lah. 186,8 a.I.R. 1024 Lah. 412^ and 

i. (»20) 1 A. L R. 1920 Lah. 326 : 65 I. C. 933 : 1 
Lah. 348 : <79 P. L. R. 1920, Gokul Chand v* 
SanwalDas. , 

Z* {m) 9 A. I. B. 1022 Lah; 380 : 67 1. C. 388 : 3 
Lah. 188, Rnldu Singh v, Si^nwaJ Singh, 

S* (*22) 9 A.LB. 1922 Lah 186 s 77 L C. 327, Firm 
fBa4rl Das Jankidas v. Mathamhal. ^ ; 

'A. ,L B. 1924 Lah* - 412 r 71 1, Q. 824, 


A.I.R. 1928 Lah. 904.® On the other hand, there is 
17 Lah. 606,^ where the learned J udges appear to be € 
inclined to accept the definition given m the Pull 
Bench of the Rangoon High Court in 13 Rang 457.7 
In these circumstances we consider that this case 
should be decided by a larger Bench, if possible fi.ve 
Judges, as the matter is by no means free from diffi- 
culty and, as stated above, has led to conflicting 
decisions throughout the various High Courts in 
India and Burma. 

ORDER OF FULL BENCH 
DALIP SINGH J. — The point arising in this 
case is whether a certain order made by a learned 
Judge in Single Bench is or is not a judgment with- 
in the meaning of CL 10, Letters Patent. The facts 
of this case are given in the referring order and need 
only be briefly summarised here. The trial Court on 
a suit brought by the plaintiff held that it had no 
jurisdiction and returned the plaint for presentation to 
the proper Court. On appeal to this Court, a learned I 
Judge in Single Bench held that the Court had 
jurisdiction and directed it to proceed with the suit. 
Prom this order a Letters Patent appeal was taken 
to this Bench and a preliminary objection was raised 
that the order in question did not amount to a judg- 
ment. As there were judgments of this Court which 
were difficult to reconcile and the subject itself has 
been a matter of controversy in the Courts in India 
for a long time and as the controversy has not jet 
been settled and as further it was contended that 
the controversy had been settled by decisions of their 
Lordships of the Privy Council the Letters Patent 
Bench decided to refer the matter to a Pull Bench 
in order to secure an authoritative decision on the 
point. In the course of the arguments which have 
been very ably and fairly conducted on both sides 
we have been referred to the rulings on the subject 
of all the different High Courts. I will briefly pro- 
ceed to mention these decisions and I take first the 
Calcutta High Court. The classical decision on the 
point is that contained in 17 W. R. 364® where the 
following definition was attempted of the word ‘judg- 
ment.’ Couch C. J. stated : 

“We think that ‘judgment’ in CL 16 (correspond- 
ing to CL 10 of our Letters Patent) means a decision 
which affects the merits of the question between the 
parties determining some right or liability. It may 
be either final or preliminary or interlocutory, the 
difference between them being that a final judgment 
determines the whole cause or suit and a preliminary 
and an interlocutory judgment determines only a 
part of it leaving other matters to be determined.** 

This definition has been generally accepted in the 
Calcutta High Court but while the definition has 
been accepted its scope has been considerably widened 
so that some of the learned Judges in more recent 
cases have remarked that the Calcutta High Court 
while paying lip service to this definition actually 
and generally disregarded it in practice as being not 
comprehensive enough and have gradually drifted to 
the definition given in 35 Mad. 1® a Puli Bench of 

5. (’28) 16 A.I.R. 1928 Lah. 904 : 111 I.O, 274 ; 10 • 
Lah. 132 : 29IP.L.B. 571,SMbbaMalv.BupNarain. 

6. (’36) 23 A. li B. 1936 Lah. 785 : 166 I. C. 202 : 

17 Lah. 606 : 38 B. L, B. 611, Tola Bam Binghiv*. 
Fazal Ahmad. ■ i; t." 

7. (’85) 28 A.I,B. 1935 Eaag. 267 : 167 I.di 1107 i 

13 Bing. 457 (F. B.), Dayabhai jiwaiKlaa • V. 
A. M. M. Murgappa, . . . 

,8. (’72) 17 W.R. 364 ; $ Beng.L.B.,4P; Justices of 
the Peace for Calcutta' v. Oriental das Oo., Ltd. 
fi, m) 36 Mad. 1;. 8 LG. 340 ; 21 M;L.J, 1 (F3,L. 

'Tulja«:aih-Bowyp 
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tlie Madras High Court : see the observations in this 
a connexion in 39 C. W. N. 155^0 afe page 158 and 
43 C. W. N. 69711 at p. 724. There is one Calcutta 
case to which I consider special reference should be 
made, namely, 13 Beng. L, R. 9113 at p. 101. There 
the question was whether an order refusing to set- 
aside an order granting leave to sue to the pkintiS 
under CL 12, Letters Patent, w’as a judgment or not. 
In this ease Couch G. .J. who was responsible for the 
definition given in 17 W. R. 3648 stated as follows; 

“It i^ not a mere formal order or an order merely 
regulating the procedure in the suit but one that has 
the efiect of giving a jurisdiction to the Court which 
it otherwise would not have. And it may fairly be 
said to determine some right between them, namely 
the right to sue in a particular Court and to compel 
the defendants who are not within its jnrisdictiou to 
come in and defend the suit, and if they do not, to 
make them liable to have a decree passed against 
if them in their absence.” 

I conclude from this that the author of the defini- 
tion which has been accepted whether actually or 
formally by the Calcutta High Court considered that 
an order determining the forum of the Court in 
which the suit was to be tried was an order affecting 
the rights and liabilities of the parties in the suit. 
This is exactly the case in the present eireum- 
stances. The order of this Court has determined the 
forum in which the suit is to be tried and therefore 
according to the definition of the Calcutta High 
Court as interpreted by its own author, this order 
jwould be a judgment within the meaning of 01. 10, 
Letters Patent, corresponding to Cl. 15 of the Cal- 
cutta Letters Patent. I will therefore not proceed to 
any further analysis of the Calcutta judgments ex- 
cept to mention that we were ref erred to 4 Cal. 531, 1® 
43 Cal. 857H and 44 Cal. 8041® in this connexion. 
U In the last mentioned case, namely 44 Cal. 80425 at 
page 915 Mookerjee J. remarked that the definition 
given in 17 W. R. 3648 while quite correct so far as 
it went was not comprehensive and there might l»e 
orders which would be judgments though they did 
not fall within the four corners of the definition 
attempted in 17 W, R. 364.8 
I next take up the Bombay High Court. We 
were referred to the following cases; 2 1.C. 15728 and 
45 Bom. 428.27 In both these cases 17 W. R. 3648 
was followed. 56 Bom. 237.28 This was an appeal 

10. (’35) 22 A. 1. R. 1935 Cal. 35: 154 I. C. 1056 t 
39 C. W. N. 155, Lea Badin v. Upendra Mohan 
Roy. 

11 . (’38) 43 C. W. N, 697, Ernest Bruno Nier v. 
George Reinhart. 

12 . (’74) 13 Beng. L. R. 91 : 21 W. E. 303, Hadjee 
& Ismail V. Hadjee Mahomed. 

13 . (’79) 4 Cal 531 : 3 0. L. R. 311, Ebrahim v, 
Eacklxrunmssa Begum. 

14. (’16) 3 A.I.B, 1916 Cal 361 : 34 1. C. 634 ; 43 
Cal. 857; 23 C.L.J. 443 ; 20 C.W.N. 594, Mathma 
Sundari Basi v. Haran Chandra Saha. 

15. (’18) 5 A.I.R. 1918 Cal. 850 : 89 I. 0. 465 ; 44 
Cal. 804 : 25 0. h. J. 193 : 21 0. W. N. 269 ; 18 
Or. L. d. 497, Budhu Lai v. Chattu Gope. 

16 . (’09) 11 Bom. L. B. 241 : 2 I, C. 157, Miya 
Mahomed Haji Ian Mahomed v. 2orabL 

17 . (’21) 8 AJ.R. 1921 Bom. 320 : 59 I.C. 533 ; 45 
Bom. 428 ; 22 Bom.L.B. 1169, Charandas Ohatur- 
bhuj V. Chhaganlal Pitambardas. 

18. (’32) 19 A.I.B. 1932 Bom. 134, : 137 1. C. 456; 
56 Bqm* 237 ; 34 Bom. L. R. 12, Itehimbhai 

„ .ig’azalbhai y, Yoosuf Ismailbhai. 


from an order fixhig a date of sale and it hold 
that no appeal hv/hi LL.R. (1938) Bom. 704^^'^ aa e 
order seitmg aside an abatemeot- was held not to bo 
a Jndgmejit :iud 17 W. R. 3648 was followed. Xo 
l.L.Pi. (1940) jjotn, 361“*'-^ tiio order exeiiaiiig a delay 
In filiug^an appeal was held nut to Le a judgment. 
Two Judges delivered judgments but crnphiisL' was 
laid on^ the fact that the pr.xjcedings had not termi- 
nalod by this order and therei'oi'e it could not he 
said to be a final order or a judgment. Hence, 
according to those learned Judges, both under the 
definition in 35 Mad. 1'^ and in 17 W. B. 3648 the 
order was not a judgment. I do not think it is 
necessary to enter into any deiaiied imalysis of these 
judgments. 

I next come to the Allahabad High Court. The 
Allahabad High Court as pointed out in the com- 
mentary of Mulia on the Civil Procedure Code in 
Edn, 10 at p, 1351 at first held that the Letters 
Patent were controlled by S. 104 and 0. 43 R. 1, / 
Civil P. C., corresponding to S. 588 of the old Civil 
Procedure Code. It has subsequentl.y been pointed 
out that this view having regard to the change of 
the wording of 8. 104 could not possibly now be 
considered coneet. The earlier Allahaba<l decisions, 
therefore, need not detain us. In 45 AIL 6622 tbe 
definition given in 35 Mad. 1*’ was followed, and 
an order setting aside an abatement was held to be 
appealable. lu 48 AIL 68422 again 35 Mad. 1-^ wm 
followed and A.I.B. 1925 P. C. 155-^ was explained 
as referring only to Cl. 39 of the Letters Patent ol 
that Court and to govern oily appeals to the Prhy 
Council, All these cases, however, were set aside by 
57 AIL 98321 ^ Pull Bench ruling of the Allahabad 
High Court where 35 Mad. !'<> was dissented from 
and it was stated that their Lordships of the Privy 
Council had settled the question by the decision in 
A.I.R. 1925 P. C. 155.2^ This view has since pre- *i’ 
vailed in the Allahabad High Court. I come now to 
the Madras High Court. The earliest case of Madras 
to which we have been referred is 3 M. H. C. R. 
384.25 It is unnecessary to dwell on this case because 
it is universally now conceded that that case went 
too far in defining ‘judgment’ as any order which 
affected some right or liability of the parties, The 
classic definition so far as Madras is concerned Is 
given in 35 Mad. 1^ by Sir Arnold White, C. J. and 
this definition has really never seriously been 
<leparted from in Madras. In this ease Sir Arnold 
White, C. »T. stated as follows : 

“ The test seems to me to be not what is tho 
form of the adjudication but what is its effect in the 

19 . (’38) 25 AJ.R. 1938 Bom. 408 : 177 1, C. 734: 
I.L.R. (1938) Bom. 704: 40 Bom. L. B. 65S, 
Maria Plaviana Almeida v. Bamehandra Saiituram. k 

20 . (’40) 27 AJ.R. 1940 Bom. 196 : 189 I. 0. 79 ; 
I.L.B. (1940) Bom. 361 : 42 Bom. L. E. 377. 
Vaijayantappa Shimsappa v. Aiiasuya. 

21. (’23) 10 A.I.R. 1923 Ail. 44 : 70 I. G. 805 : 45 
AIL 66 ; 20 A, L* 3. 801, Sadiq All v, Anwar 
Ali. 

22 . (»26) 13 A.I.B, 1926 Ail. 669 : 96 I, 0. 666 : 
48 AIL 684 j 24 A. L. J. 892, Ishwari Prasad 
Sheotahal Bai, . 

23 . (»25) 12 AJ.B. 1925 P. C. 165 ; 87 I. C. 313 
(P.O.), Sevak Jeranchod Bhogilal v;. jpakore f empl© 
Committee. 

24 . (’35) 22 A.I.B. 1935 Ali. 020 : 157 L 0, 347 : 

67 AIL 083 ; 1936 A, L. Jy 681 (F. B,), Mt, 
Bhah^adl Begam v. A lakh M^ih: 

^5. {’6647) S M. H. C. 1. 384, BeSouza v. Coka.. 
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suit or proceedijig in wliieli it is made. If its effect 
whatever its form may be and whatever be the 
nature of the application on which at is made is to 
1)1 it an end to the suit or proceeding so far as the 
■Court before which the suit or proceeding is pending 
Is concerned, or if its effect, if it is not complied 
witJi, is to put an end to the suit or proceeding, I 
think the adjudication is a judgment within the 
jueaning of the clause. An adjudication on an appli- 
cation which is nothing more than a step towards 
obtaining a final adjudication in the suit is not, in 
3uy opinion, a judgment withm the meaning of the 
Letters Patent. I think too an order on an indepen- 
dent proceeding which is ancillary to the suit (not 
instituted as a step towards judgment but with a 
view to rendering the judgment effective if obtained) 
e.g., an order on an application for an interim 
injunction, or for the appointment of a receiver is 
a -judgment’ within the meaning of the clause.** 

^ This definition has been followed in 47 Mad. 
13626 and in 50 Mad. 380.27 I now pass on to con- 
sider the Rangoon High Court. We were referred to 
the following cases, 6 Rang. 703,28 n Bang. 19,29 
13 Rang. 4577 and A.I.R. 1941 Rang. 227.^0 It is 
unnecessary to go in any detail into these rulings 
except 13 Rang. 4577 which has settled the view 
oi Rangoon. In a Court consisting of seven Judges 
Page C. J. expressed the view that the matter was 
not open to any controversy now by reason of three 
decisions of their Lordships of the Privy Council 
reported in A.I.R. 1925 P. C. 155,28 47 Bom. 72481 
and 48 Cal. 481.82 Some reference was also made to 
the Privy Council decision in 11 Rang. 58.88 This 
decision, however, need not detain us as the decision 
was merely whether a certain order was appealable 
to the Privy Council under S. 109, Civil P. 0., and 
their Lordships of the Privy Council held that the 
order in that case not being a final order was not so 
appealable. We have also been referred to a decision 
of tbe Federal Court reported in A.I.R. 1939 F. C. 
43.8‘f In that case Sir Shah Sulaiman expressed the 
view that no appeal lay and he referred to his own 
Judgment in 57 All. 9832* which has already been 

26. (’24) 11 A.I.R. 1924 Mad. 90 : 73 I. C. 1054 : 
47 Mad. 136 : 45 M. L. J. 153, Krishna Reddy v. 
Thanikachala Mudali. 

27. (’27) 14 A.LR. 1927 Mad. 398 : 100 I. 0. 157 : 
50 Mad. 380 ; 52 M. L. J. 161, Govinda Ramanuja 
Pedda v. Tiruvengada Krishnamacharlu. 

28. (’29) 16 A.I.R. 1929 Rang, 41 : 114 I. 0. 524 : 
6 Rang. 703 (F.B.), Chidambaram Chettyar v. 
N. A. Chettiar Firm. 

29. (’33) 20 A.LR. 1933 Rang. 15 ; 142 I. C. 58 ; 
11 Rang. 19, Raman Chettyar v. Bank of Chettinad 
Ltd. 

30. (’41) 28 A.I.B. 1941 Bang. 227 : 196 I. 0. 470: 
1941 R.L.R. 694 (F.B.), Nagoor Gani v. A. K. A. 0. 
T. A. L. 0. Chettiar, 

'31. (’23) 10 A.I.R, 1923 P. C. 148 : 74 I. C. 469 : 
47 Bom. 724 : 50 1. A. 212 (P.C.), Tata Iron and 
Steel Co. Y. Chief Revenue Authority. 

32. (’21) 8 A.I.R. 1921 P. 0. 80 ; 60 I, 0. 274 : 48 
Oai. 481: 48 1. A. 76 (P.0,), Mt. Sabitri Thakuraia 
V. Savi, 

’33. (^3) 20 A J.B. 1933 P. C. 58 : 142 1. C. 328 ; 
11 Bang. 58 : 60 1 A. 76 (P.O.), Abdul Rahman y. 
D* K'. Cassim & Sons. ■ " ■ 

34. f895-26 A.I.B. 1939 F. 0. 43 : 181 1 C, 317 : 
(3,939) Kar.; 132 : 1939F, O. B. 159, Sori 


referred to as laying down what, according to that 
learned Judge, was the decision of the Privy Council .4' 
in A.I.B. 1925 P. C. 155.28 It is sufficient here 
merely to note that the other two Judges of the 
Federal Court, namely, the Chief Justice and 
Varadachariar J. do not seem to have accepted this 
view for they proceeded to admit and decide on the 
appeal but no reasons were given in the judgment of 
Varadachariar J. and the only brief reference in tbe 
judgment of the learned Chief Justice was that no 
narrow construction should be put upon the word 
‘judgment’ and it is unnecessary to go at length into 
this case. 

I now proceed to consider the cases of our own 
High Court. The earliest case is that reported ia 
1 Lah. 3481 where an order refusing stay of execu- 
tion was held appealable. The next case is the main 
decision on this point and is reported in 3 Lah. 1882 
at p. 191. There the learned Chief Justice Sir Shadi 
Lai stated that in his opinion the best definition of ^ 
‘judgment’ so far attempted was contained in 35 ' 

Mad. 1.9 Without, however, laying down that even 
that definition was entirely comprehensive that 
learned Judge proceeded to lay down that it must be 
considered in the circumstances of each case whether 
the order amounts to a judgment or not though the 
test afforded by the Madras decision was probably 
the best test obtainable. In A.I.B. 1922 Lah. 1856 
the same definition was followed, the judgment 
again being by Sir Shadi Lai. Similarly, in A. I. B. 
1924 Lah. 412^ the same principles were applied. 

In 10 Lah. 1326 Sir Shadi Lai and Broadway JJ., 
considered the meaning to be given to the Privy 
Council decision in A.I.B. 1925 P. C. 155.28 The 
learned Judges there pointed out that the counsel in 
the case were unable to explain why their Lordships 
of the Privy Council having held that the appeal to , 
His Majesty in Council should not have been admit- ^ 
ted proceeded to allow the appeal and set aside the 
judgments or decrees on the ground that these judg- 
ments were incompetent. Their Lordships, however, 
also further pointed out that the judgment in ques- 
tion obviously referred to Cl. 39 corresponding to 
Cl. 29 of our Letters Patent and was only dealing 
with the words ‘final judgment’ contained in that 
clause and not with the word ‘judgment’ in Cl. 10 
of onr Letters Patent corresponding to Cl. 15 of the 
Letters Patent of the High Courts of Calcutta, 
Bombay and Madras. I think it is fairly clear that 
what their Lordships of the Privy Council in this 
case meant was that the appeal to His Majesty in 
Council should not have been admitted by the High 
Court on the ground that it was admitted, namely, 
that a substantial question of law was involved 
between the parties. Their Lordships of the Privy 
Council allowed the appeals on the ^ound that the 7* ' 
appeal to the High Court was itself incompetent and 
therefore the orders passed on appeal by their Lord- 
ships of the High Court were not passed in the 
exercise of any jurisdiction conferred on them and 
were, therefore, mere waste paper, and hence the 
acceptance of the appeal. Great stress has been laid 
on the fact that in tiffs case their Lordships of the 
Privy Council expressed themselves as follows : 

“The term ‘judgment’ in the Letters Patent of* 
the High Court means in civil cases a decree and 
not a judgment in the ordinary sense.** , ' " 

If by these words their Lordships had in^ded 
to set at rest the controversy which had Jiged for 
over 70 years in the Indian High Courts on the 
meaning of the term ‘judgment’ in CLIO of our 
Letters Batent or CL 16 of the Letters Patent of 
Calcutta, Bombay and Madras then , following the 
usual practice of theh LordahipS, . their Lordships 
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would have expressed the fact that they noticed the 
controversy and intended to set it at rest and wonJtl 
not merely have proceeded in a casual sentence in a 
Judgment which did not deal with this point at ail 
to^ have laid down the proposition that they have 
laid down. Their Lordships, it must be remembered, 
were in that case dealing with the question of the 
right to appeal to the Privy Council, The clause 
which gives that right contains the word ‘final 
Judgment*. In Cl, 10 the word is used without any 
'qualifying’ adjective at all. Following the usual niie 
of construction of statutes it would be impossible to 
hold unless driven to it that the word ‘final* was 
merely a superfluity in Cl, 29 of om* Letters Patent. 
There seems to be obviously some distinction between 
jthe words ‘final judgment’ and the word ‘Judgment.* 
I am fortified in this view by the construction of 
{the term of 01. 10 of our own Letters Patent which 
'reads as follows : 

t ^ “And we do further ordain that an appeal shall 
lie to the said High Court of Judicature at Lahore 
from the judgment (not being a judgment passed in 
the exercise of appellate jurisdiction in respect of a 
decree or order made in the exercise of appellate 
Jurisdiction by a Court subject to the superintend 

4ence of the said High Court. ’* 

If the word ‘judgment’ meant only a decree what 
would be the point of excluding a judgment in res- 
:pect of a decree or order. It seems to me clear, 
therefore, that orders other than judgments in a 
decree are contemplated by Cl. 10 of the Letters 
Patent. I do not think, therefore, that A.I.R. 1925 
P. C, 1552S should be interpreted in the sense that 
the Allahabad and the Rangoon High Courts have 
interpreted it. I may point out that apart from 
^ what was stated in 10 Lah. 1325 much the same 
view about this judgment was expressed in 50 Mad. 
38027 and in 56 All. 326.^5 therefore, do not con- 
sider that this judgment has overruled all the pre- 
vious definitions given in the Indian High Courts 
whether of Calcutta or of Madras which have so 
long held the field. The next Privy Council case to 
which reference was made in the Rangoon Judgment 
111 IS Rang. 4577 is 47 Bom, 724.^1 I am quite un- 
able to see how this case can be held to be any 
authority for the interpretation of the word ‘judg- 
ment’ in Cl. 10 of our Letters Patent. Their Lord- 
ships of the Privy Council were again dealing with 
CL 39 of the Bombay High Court Letters Patent 
rand laid down that no appeal lay from a case stated 
Iby an income-tax authority for the opinion of the 
High Court. The gist of the judgment as I read it 
is that such a decision by the High Court is only 
advisory and cannot be said to decide anything final* 
The real question before their Lordships was wbe- 
‘i ther such a decision could be considered a final judg- 
ment. It is true that the words ‘judgment’ and ‘final 
Judgment’ appear to be used interchangeably iu the 
course of the discussion in the judgment of their 
Lordships of the Privy Oouhoii but I am quite un- 
able to see that any such inference can be drawn 
from it as has been drawn in the Rangoon case with 
all respect to their Lordships of the Rangoon High 
Court. The next ease decided by their Lordships of 
the Privy Council is 48 Oal. 481^2 at p. 484. Here 
again the point before their Lordships of the Privy 
Council was whether P. 41, B* 10, Civil P, C,, ap- 
(plied to Letters Patent appals. There is just one 
■word in the course of this judgment at p. 487 from 
which inferences have been drawn by their Lord- 

3S. (’38) 20 A.I.R. 1933 All 262 : 142 I. 0. 331 : 

55 AU. 326 ; 1983 A,L.J. 127 (F.B.), Sital Din v. 

Anant Bam* 


ships of the Rangoon High Court. The sentfuce rims 
as follows ; 

“Section l.l, Letters Lateist, is such a law and 
what it expressly pRniderf, nrjiuoly an appeal to the 
High Court’s a[)pfjllatc Juriridietion from a decree of 
the High Conri in its nrcllnary origimil jurisdiction 
is thereby saved,” 

It is contended that .v their Lordships of the 
Privy Council ha\e used the word ‘decree’ instead of 
the w'ovd ‘judgment,’ therefore, the word ‘judgment* 
and the word ‘decree* are s^jirsnymous in the opinion 
of their Lordships of the ]-*r]vy Council. I do not 
consider that any such inference can he drawn. As 
rightly pointed out in 43 C.W.N. 697^ a.t p. 724, it 
is difiieult to understand what would 1 h‘ the Igiaring 
of this remark when their Lordships were consider- 
ing whether S, 104 governed the Letters Patent ap-. 
pejil clause or not. Section 104 obviously appHesj 
only to appeals from orders and not to appeals from! | 
decrees. If, therefore, the Letters Patent appeal elansej 
only applied to decrees the short answer would hel 
that S. 104 con3<l ha\e no bearing on the question at 
all and there would be no need to discuss the opera- 
tion of the saving clause of S. 104 tvhereby appeals 
provided by any other law were saved. It seems to 
me that this argument is conclusive on the subject 
and 48 Cal, 481^2 cannot by the nan of the word 
‘decree’ In place of the word “judgment” he held to 
have overruled the previous decisions of the Indian 
High Courts or indeed ever have intended to give 
any interpretation of CL 10 erf the Punjab Letters 
Patent, whereby the word “judgment” should ha 
made synonymous with the word “decree.” 

I have now dealt with all the rulings referred to 
before us in the course of the arguments in the 
diflerent High Courts and in the Privy Council and 
in the Federal Court. There remains only to notice ^ 
two rulings of our own Pligh Court : 8 Lah. 681^ ia i 
a decision by Sir Shadi Lai and Broadway JJ. In 
that case an order transferring a suit and an order 
refusing to transfer a suit were distinguished and Lt 
was held that an order refusing to transfer a suit 
was not a Judgment within the meaning of CL 10, 
Letters Patent. With the greatest respect to the| 
learned Judges who decided that case, I am unable! 
to follow the reasoning in the case. The proceeding] 
W'hich terminated by the refusal to transfer the suit! 
could never have taken place in the trial Court try- 
ing the suit at all. An application to have the suit 
transferred could only be made to the High Court 
and the proceeding so far as the right to have the 
suit transferred w^as concerned was entirely termi- 
nated by the order refusing the transfer. If then the ” 
reasoning of 35 Mad, was to be applied to the case 
the order was a judgment within the meaning of the /ft 
clause and therefore ax)pealable. This judgment does ' 
not differ from the previous view expressed in 3 Lab* i 
188.2 On the contrary it applies the test laid down 
in 35 Mad, l,i> But with great respect it seems to 
consider that as the suit still continued therefore no 
right or liability luul been determined in that suit 
and, therefore, that no appeal lay. It this deeisioB 
were correct then an order refusing to stay execution 
would also not be a judgment for the execution , 
ceedings would continue in the original Court as a 
result of the rofiisaL Yet the same learned r Judge, 
namely Sir Shadi Lai who delivered the judgmenti 
in 8 Lah„681^ had held that an order refusing stay, 
of execution was a judgment within the meaning ol 
01. 10. I am unable to see that if the test proposed 

36* (’27) U AXB* 1927 Lah* 540 ; 102 1.0. 843: S 
Lah. 681 ; 20 P,L.B* 70, PahM Bai v, Shiv Bam^, 
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in 35 Mad. and approved in 3 Lab. 1882 is correct, 
bow this decision can be said to have been correct. 

In 17 Lali. 606^ a Division Bench (Addison and 
Abdul Easbid JJ.) held that an order registering a 
decree as that of a revenue Court is not a judgment. 
With great respect to the learned Judges I am again 
unable to see bow tbeir Lordships came to the eon- 
elusion on which they based their decision that 
nothing had been decided by this order. Section 100, 
Punjab Tenancy Act, lays down that before any such 
thing can be done the High Court has to be satisfied 
(1) that the proceedings were bona fide, (2) that no 
prejudice has been caused to any party and (3) that 
there has been a mistake of jurisdiction and then 
and only then can the High Court register a decree 
of the subordinate Court as a decree of the revenue 
Court of a corresponding rank. It is obvious, there- 
fore, that when a decree of a civil Court is registered 
. by order under S. 100, Punjab Tenancy Act, as a 
h decree of the revenue Court three things have been 
decided and it is impossible to say that by this order 
nothing has been decided and that the order is only 
an administrative order. With great respect, there- 
fore, to their Lordships who decided that ease, I am 
of opinion that that case was wrongly decided. 

I may now briefly summarise my conclusions 
which are as follows : I do not consider that their 
Ijordships of the Privy Council have overruled the 
series of decisions both in the Calcutta High Court 
and in the Madras High Court which though they have 
propounded a difierewt test certainly have not laid 
down that the word ‘judgment* is synonymous with 
‘decree.’ I do not think their Lordships of the Privy 
Council either intended to lay down any such prin- 
ciple of interpretation nor would their Lordships 
have done so without noticing the controversy and 
expressly overruling the eases which had decided to 
C the contrary, I, therefore, do not see that the views 
propounded in the Allahabad and Eangoon Pnli 
Benches which have been discussed above are cor- 
rect, with all respect to the learned Judges who 
decided those cases. I do not consider that it is 
necessary in the present Full Bench to decide finally 
whether the view of the Calcutta High Court as 
expressed in 17 W.E. 3648 ig correct or whether the 
test given in 35 Mad. 19 is correct. Under both the 
tests the present case is one in which the order 
would be a judgment and therefore appealable. It is 
really unnecessary to say any more except that I 
would agree entirely with the remarks in 3 Lah. 
1882 that the best test propounded so far is the test 
laid down in 35 Mad. 1.9 It is not, however, neees'" 
sary to decide whether that test is comprehensive so 
as to exclude all other tests. It is sufficient to say 
that each case must be considered on its own facts 
^ and circumstances and while the tests propounded 
in Madras and in the Calcutta High Courts serve as 
a good guide for this Court it is not necessary to 
hold that those tests are comprehensive and exclude 
other eases. I would, therefore, answer the reference 
to the Full Bench by holding that the order in the 
present ease is a judgment and therefore appealable 
under CL 10, Letters Patent. The ease will now go 
back to the Division Bench for disposal on merits. 

DIN MOHAMMAD agree. 

BLACKEH J. -- 1 agree. 

O^N./E.K. . Anstmr accordingly. 

C.. P, C- - 

ta) (‘40) Ohitaley, Letters Patent (Cal.) Cl. 

'''■ ;■ 'S. 

, ' Patent^tCal.) P. 1403^Pts. (x> 


Empeeoe £. L Ra 

(b) (’40) Chitaley, Letters Patent (Cal.) 01. 15, 

N. 2. e 

(’41) Mulla, Letters Patent (Gal.) CL 15 P. 1401 
Note, ‘Meaning of judgment as used in this 
clause.’ 

(c) (’40) Chitaley, Letters Patent (Gal.) CL 15, 

N. 3 Pt. 35. 

(’41) Mulla, Letters Patent (Cal.) 01. 15 P, 1404 
Pt. (d). 

(d) (’40) Chitaley, Letters Patent (Cai.) Cl. 15, 

N. 3 Pt. 39. 

(»41) Mulla, Letters Patent (Cal.) CL 15 P. 1403 
Note, ‘Interlocutory order.’ 

(e) (’40) Chitaley, S. 104, N. 2 Pt. 2. 
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Gulla and others — Convicts — Petitioners . 

y. ^ 

Emperor. 

Criminal Kevn. Petn. No. 1684 of 1941, Decided 
on 24th November 1941, for revision of order of 
Sess. Judge, Jhelum, D/- 26th August 1941. 

Criminal P. C. (1898), Ss. 366, 367 and 537 — . 
Procedure under Ss. 366 and 367 must be care- 
fully observed — Passing of sentence without 
recording judgment is illegal — Sentence an- 
nounced orally and judgment dictated subse- 
quently — Before signing judgment, Magistrate 
murdered — Judgment in conformity with sen- 
tence — In appeal accused objecting to lower 
Court’s procedure but subsequently waiving 
objection — Conviction upheld — Waiver held 
amounted to admission that accused was not 
prejudiced — Defect in Magistrate’s procedure ^ 
held was cured by S. 537, 

The requirements of Ss. S66 and 367 are no mere 
matters of form. It is therefore very important that 
the procedure laid down in Ss. 366 and 367 should 
be carefully observed by Courts. The Court must 
record a proper judgment and date and sign it at the 
time of pronouncing it and passing the sentence. It 
is consequently illegal for a Court to pass a sentence 
without recording a judgment : 14 AIL 242 (F.B.); 

27 Mad. 237 and (’30) 17 A. I. E. 1930 Pat. 148, 
Bel. on. [P 101 Cl] 

The sentence was announced orally on 27th 
June 1941 but the judgment which was in confor- 
mity with the sentence was not dictated till 6th July 
1941. Before the judgment was, however, signed by 
the Magistrate, he was murdered and, therefore, the 
shorthand notes of the judgment along with a typed 
judgment were placed on the record by the order of h 
his successor. An appeal. was present to the Ses- 
sions Judge and an objection was raised first that 
the conviction of the aqcused was vitiated by the fact 
that the sentence was pronounced at a time when 
the judgment had not been actually recorded. The 
objection was however subsequently waived and the 
conviction of the accused was upheld : 

Beld that the defect in the Magistrate’s procedi^re 
was cured by S, 537. The fact that the accused 
self deliberately wg^.lved his objection to the prt^^ura, 
of the Magistrate -was tantamount to ^ 
that there had been no prejudice to tims f 25) 12 
i. I. E. 1925 Lah. 137; 23 Cal. 502j (’22) 9 A.I. E. 
1922 Mad. 502 (F. B.) and (’30) I. B. 1930 
Bang. 77, Bel. o»; 14 AIL 242 Dieting. 

' ; ; • ; \ ^ , n":V'';;|E1010 2l 

Bmk Mmod Mtilmood *^ Petitioners, 
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ORDER. — The petitioners Gulla, Bir Bal and 
^ Lall were convicted in this case by the Sub-divisional 
Magistrate of Chahwal (the late Mr. K.C, Ohowdhry) 
under S. 325 read with S. 34, Penal Code, and sen- 
tenced to nine months* rigorous imprisonment each 
and their security bonds also were forfeited. The 
sentence was apparently announced orally on 27th 
June 1941 but the judgment was not dictated till 
6th July 1941. Before the judgment was, how'ever, 
.signed by the Magistrate, he was murdered and 
therefore the shorthand notes of the judgment along 
with a typed judgment were placed on the record by 
the order of his successor. An appeal was presented 
to the learned Sessions Judge and an objection was 
raised first that the conviction of the petitioners was 
vitiated by the fact that the sentence was pronounced 
at a time when the judgment had not been actually 
recorded. The objection was, however, subsequently 
waived and the conviction of the present petitioners 
h was upheld although a co-accused named Habib was 
acquitted. On behalf of the petitioners, the contention 
has once more been raised that the conviction was 
bad as the sentence was pronounced before recording 
a judgment as required by the provisions of Ss. 366 
and 367, Criminal P. G, In support of this conten- 
tion reliance was placed on a Full Bench ruling of 
the Allahabad High Court reported in 14 All. 2421 
which was followed by the Madras High Court in 
27 Mad. 2372 and by the Patna High Court in 8 Pat. 
904.S There can be no doubt that Ss. 366 and 367, 
Criminal P. G., require that in the ease of an ori- 
ginal trial by a criminal Court (and the same provi- 
sions have been made applicable to judgments in 
appeals except in the case of the High Court by 
|S. 424, Criminal P. C.), the Court must record a 
proper judgment and date and sign it at the time of 
pronouncing it and passing the sentence. It is eonse- 
quently illegal for a Court to pass a sentence without 
recording a judgment. The learned Judges of the 
Allahabad High Court observed in 14 All. 2421 as 
follows : 

“The requirements of Ss. 366 and 367 are no mere 
.matters of form. The provisions of those sections are 
based upon good and substantial grounds of public 
policy, and whether they are or not, Sessions Judges 
must obey them and not be a law to themselves. 

Any Judge at the conclusion of the evidence in a 
case, some of which may be not quite distinct in his 
mind owing to the length of the trial, might pass 
sentence on a prisoner and find it impossible honestly 
afterwards to put on paper good reasons for having 
convicted him, or, on the other hand, might direct 
that the accused be set at liberty and find it im- 
possible afterwards honestly to put on paper good 
reasons for the acquittal. The law wisely requires 
4 that the reasons for the decision shall accompany 
the decision, and shall not be left to be subsequently 
inserted or recorded.” 

It is therefore very important that the procedure 
laid down in Ss. 366 and 367, Criminal P.0,, should 
be carefully observed by the Courts. However, the 
circumstances of this case are peculiar. The Magis- 
trate, who pronounced the sentence, was murdered 
shortly afterwards. He did, however, dictate a judg- 
ment before the murder which was in conformity 
with the sentence which had been pronounced, 

1. (’92) 14 All. 242: 1892 A.W.N. 83{F.B.K Q«eea- 

Empress v. Hargobind Singh. 

2. (*04) 27 Mad. 237 ; 2 Weir 440, Bandanu At- 

chayya y. Emperor. 

3. (*30) 17 A,I.TEt. 1930 Pat. 148 : 122 I.O. 531 : 31 

Or. Xi. J. .4X6 : 8 Pat. 904 ; 11 P* Ii* T.195, Jhari 

’ HaJ v** Emperor. 


Lastly, the petitioners themselves m'aived their ob- 
jection in this respect before the learned Sessions! ® 
Judge at the hearing of their appeal, Section 537, 
Criminal P. C., lava down, Inter alia, that no find- 
ing, sentence or order ]»as3ed by a Court of competent 
jurisdietlon shall he rc'^ersed or altered on appeal or! 
revision by rwrson of any error, omission or irregu- 
larity in the Judgment or other proceedings before 
or during trial unless such error, oniissioo or irregii- 
Jarity has occasioned a, failure of justice. In A.I.K, 

1925 Lah. 137d S. 537 w'as held to apply to a case 
of the present type and a .similar view appears to 
have been taken in 23 Cal. 502,^ 45 Mad, 913® and 
7 Rang. 370.i^ In the present instance, the fact t.hati 
the accused themselves delilieratch' waived their| 
objection to the procedure of the learned Magistrate* 
may be taken to be tantamount to an admission that! 
there had been no prejudice to them. One of thej 
courses open to the appellate Court if the objection! 
had been pressed was to order a retrial but the f 
petitioners evidently did not want a retrial and no 
request for retrial was made before me also, X, 
therefore, overrule this objection. 

On merits, there is not much force in the petition 
except in the case of petitioner Lall. The iearaeel 
Sessions Judge acquitted one of the accused named 
Habib on the ground that Rehmdil a prosecution 
witness had a case against him which had been 
dismissed. It was urged that Lall petitioner also 
should have been acquitted on similar grounds. It Is 
pointed out that Saudagar complainant had admitted 
that he had been beaten by Lall some time before 
the ocenrrenee and that the complaint instituted by 
Saudagar against Lall had been dismissed. In my 
opinion, the guilt of Lall also is open to doubt in 
view of the previous enmity. According to the defence 
version only Gulla petitioner had taken part in the 
fight but it is difrieult to believe this version as g 
Saudagar complainant had 14 injuries on his person 
while Gulla had none. It seems, therefore, very 
probable that Gulla was assisted by his uncle Bir 
Bal as alleged by the prosecution. I am of opinion 
that the guilt of Bir Bal and Gulla has been esta- 
blished beyond all reasonable doubt. The medical 
evidence shows that the beating given to Saudagar 
was very severe and in the circumstances the sentence 
of nine months’ rigorous imprisonment passed upon 
each of Gulla and Bir Bal cannot be considered to 
be excessive. These two petitioners were on security 
under S. 107, Criminal F. 0., and their bonds have 
also been forfeited. The amount forfeited was 
Es. 500. This seems to be somewhat excessive in 
view of the substantial sentence of imprisonment. 

I accordingly accept the petition of Guua and Bir 
Bal only to the extent of reducing the amountof the 
tod forfeited to Bs. 200 in each case. The petition y* 
of Lall is accepted, his conviction is set aside and he 
is acquitted. 

G.N./R.K. Order acconlUigly, 

4. (’25) 12 AJ.B. 1925 Lah. 137 : 81 I. C. 193 : 

25 Cr, L. J. 705, Ata Muhammad v. Emperor. 

5. (*96) 23 Cal, 502, Tikk Chandra v. BaisagomoiBf. 

6. (’22) 9 A.I.B. 1922 Mad. 502 : 68 I. 0. 615 ; 23 
Or.L. J. 583 : 45 Mad, 913 : 43 M.L. J, 369 (F3.)* 
Sankaralinga Bludaliar v. Harayana Mudaiiar,./ 

7. (*30) 17 AIM. 1930 Bang, 77 ; 120 1, C* m t 
30 Or. Xt. J, 1166 : 7 Bang. 370, Mohamed.' 

Mttll a V. Emperor. ^ ^ 

CrrpT'^"^ 

(’41) Ohitaiey, S. 366, 1 Ft, 1 mm. ItB. 537 

H. 12 Pts, S to 5. 

(*4I) Mitm, B* 366 K 120% 1210 H. 1045* 



102 Lahore Shah Singh v. Yir Bhan (PB) (Teh Chand J.) A. L R". 


1, L R. (29) 1942 Lahore 102 

FULL BENCH 

Tek Chand, Monroe and 
Bin Mohammad JJ. 

Sham Singh and others — 

Judgment -debtors — Appellants 

V. 

Yir Bhan and others — Decree-holders 
— Bespondents, 

Exn. First Appeal No. 34 ot 1941, Decided on 12th 
January 1942; case referred by Tek Chand and Din 
Mohammad JJ., D/- 12th May 1941, from order of 
Snb-3udge, First Class, Amritsar, D/- 6th January 
1941. 

(a) Civil P. C. (1908, as amended by Punjab 
Act 12 of 1940), S. 60 (1) (ccc) — S. 60 (1) (ccc) 
is not retrospective — It does not apply to^ at- 
tachment or sale effected before it came into 
force— Fact that sale was not confirmed is im- 
material — Word “sale’* in S. 60 (1) (ccc) means 
sale as at conclusion of auction and not as 
confirmed by Court. 

There is nothing in the Act which expressly or 
by necessary implication, gives retrospective efieet to 
its provisions so as to make them applicable to cases 
in which the attachment or sale had been effected 
before its enactment. Therefore S. 60 (1) (ccc) does 
not apply to attachment or sale effected before the 
amending Act came into force. The fact that the 
sale was not confirmed when the amending Act 
came into force is immaterial inasmuch as the word 
‘sale’ in S. 60 (1) (ccc) has the same meaning as in 
other provisions relating to execution sales in the 
Civil Procedure Code, namely a sale as at the con- 
clusion of the auction and not as confirmed by the 
Court. [P 103 C 1, 2] 

Moreover, the auction purchaser has substantial 
rights in the property during the interval between 
the auction sale and the confirmation thereof and 
these rights cannot be taken away by supervening 
legislation, unless the Legislature has clearly ex- 
pressed itself that it shall be so. The Punjab Act, 12 
of 1940, which amended S. 60, Civil P. C., does not 
contain any such provision and therefore a judgment- 
debtor other than an agriculturist cannot claim ex- 
emption under S. 60 (1) (ccc) when the sale had been 
effected before the date on which the I’un jab Amend- 
ing Act, 12 of 1940 came into force, though the sale 
had not been confirmed on that date; (*36) 23 A.I.B. 
1936 Lah. 191 and (*39) 26 A. I. R. 1939 Lah. 9, 
(’41) 28 A. I. E. 1941 F. C. 6, Expl. 

[P 104 C 1; P 105 G 1] 

(b) Limitation Act (1908), Art. 166 — Word 
*sale* in Art. 166 has same meaning as in Civil 
Procedure Code, namely sale as at conclusion 
of auction. 

The word “sale” in Art. 166 is used in the same 
sense as in the Civil Procedure Code, namely a sale 
as at the conclusion of the auction and not as con- 
firmed by Court. [P 108 C 2] 

(c) Interpretation of Statutes ^ Statutes in 
pari materia though made at different times— 
They ought to be uniformly construed. 

Where there are different statutes in pari materia, 
"ffiou^made at different times, they ought to receive 
a uniform construction : (1866) 11 H. L. G. 443, 

, CP 108 0 2] 

’ c., timy, % as and o. ai, la. 92 

p*Ihti'!|htis«yal;.betwem ^nd. confirmation 


auction purchaser acquires substantial interest 
— Consequences flowing from acquisition o£' 
such interest stated. 

No doubt it is only when an order confirming the ’ 
sale is passed that the sale becomes absolute, but as 
laid down in S. 65 when a sale has become absolute 
the property is deemed to have vested in the pur- 
chaser from the time when the property was sold' 
and not the time when the sale became absolute. Iii : 
the interval between the sale and confirmation, the; 
auction purchaser acquires substantial interest in the 
property; (*31) 18 A. 1. B. 1931 P. C. 33, Eel on. 

[P 103 C 2; P 104 C 1] 
If there be any accretions to the property between 
the date of the sale and the date of confirmation^^ 
those accretions become the property of the pur- 
chaser; and conversely, obligations which arose 
during the same period would also be transferred to 
him and not fall on the judgment- debtor; 40 Cal. 89> 
(P.C.), BeL on. [P 104 C 1] 

On the same principle the auction purchaser is 
entitled to the mesne profits which have accrued 
due in the interval : (’40) 27 A.I.B. 1940 Lah. 280> 
Bel on. [P 104 C 1] 

Nor can the rights of the auction purchaser be^ 
defeated by a transfer made by the judgment-debtor 
during this period : 8 I. C. 657 (Cal.), Bel on. 

[P 104 C 1] 

' (e) Interpretation of Statutes — Statute when 
retrospective — Amending Act whether applies 
to pending actions. 

A retrospective operation is not to be given to 
statute so as to impair an existing right or obliga- 
tion, otherwise than as regards matters of procedure, 
unless that effect cannot be avoided without doing 
violence to the language of the enactment. If the 
enactment is expressed in language which is fairly 
capable of either interpretation it ought to be con- 
strued as prospective only : (1898) 2 Q. B. 547, 
Bel on. [P 104 C 1] 

The same rule governs the applicability of an 
amending statute to a pending action and provisions 
which touch a right in existence at the passing of’ 
the statute should not be applied retrospectively ini 
the absence of express enactment or necessary in- 
tendment : (’27) 14 A. 1. B. 1927 P.C. 242, Bel on. 

[P 104 C 1 J 

S. L. Puri and N. L. Salooja — for Appellants** 

C. L. Aggarwal and YasJipal Gandhi for A, C. 

Mehta — for Respondents. 

TEK CHAND J — The material facts of tho- 
case, which has given rise to this reference to the 
Full Bench are as follows ; On 1st June 1936, res- - 
pendents 1 and 2 obtained a money decree against 
the appellants. In execution of this decree, certain, 
premises situate in the town of Tam Taran, District 
Amritsar, were attached and ordered to be sold. The 
auction sale was held on 27th August 1940 when 
the highest bid of Dina Nath (respondent 3) was 
accepted. The auction purchaser deposited one-fourth 
of the purchase price forthwith. He paid the re- 
maining three-fourth on 1st October 1940, 

In the meantime, on 30th August 1940, the judg*. 
ment-debtors had raised objections under 0. 21, 
R. 90, Civil P. 0,, alleging material irregularities in. 
publishing and conducting the sale^ While these 
■objections were being inquired into, Punjab Act 12 ^ 
of 1940 came into force on 5th 0<5t<rfbflr 1940. By 
B* 85 of that Act a new cl. (coc) wa^ added to, suK 
s; (l) of S. *6p# Civil P, 0.., which iprovided that the 
“main resid^lial house Ahd other building attaohedi 



19^2 


Sham Sihgh v. Vie Bhan (PB) (Teh Chard J.) 


to it . , , . belonging to a judgment-debtor other than 
an agriculturist and occupied by him,*’ shall not be 
liable to attachment and sale in execution of a 
money decree. On 22nd October 1940, the judgment- 
debtors filed further objections, purporting to be 
under S. 47, Civil P. C., and stating that the 
attached property was their “main residential house” 
and, therefore, it could not be sold in execution of 
the decree under S. 60, Civil P. C., as amended. The 
decree-holder denied that the attached property was 
•a “house” and contended that it was a “shop,” as 
described in the execution application and the sale 
proclamation. He further urged that even if the 
poperty was the “main residential house” of the 
judgment-debtors, the amending Act did not apply 
as the sale had been held and the sale price paid 
before the Act came into force and that it was 
immaterial that the sale had not been confirmed on 
that date. 

S? The Subordinate Judge, without determining the 
question of fact as to whether the property in ques- 
tion was a “shop” or the “main residential house” 
^f the judgment-debtors, held that the new Act was 
inapplicable as the auction sale had been held Wore 
the Act came into force, even though the sale had 
not been confirmed on that date. He also held that 
the objections under S. 47 were barred under 
Art. 166, Limitation Act, having been made more 
than thirty days after the date of the sale. He fur- 
ther found that the judgment-debtors had failed to 
establish the alleged irregularities. On these findings 
he dismissed the objections and passed an order con- 
firming the sale. From this order the judgment- 
debtors have preferred a first appeal to this Court 
which came up for hearing before a Division Bench, 
The Bench, after examining the evidence, affirmed 
the finding of the Court below that no irregularities 
t in publishing or conducting the sale had been proved. 
The two remaining questions were questions of law, 
on one of which there was no direct authority and 
on the second there was a divergence of judicial 
opinion in the various High Courts and, therefore, 
they have been referred to the Full Bench. These 
questions are : 

(1) Whether the exemption from attachment or 
sale of the “main residential house” of a non- 
agriculturist judgment-debtor, allowed under S. 60 
(1) (ccc) can he claimed by the judgment-debtor when 
the auction sale had been held before the date on 
which the amending Act (12 of 1940) came into 
force, but it had not been confirmed on that date, and 

(2) If so, can an objection to this effect he raised 
under S. 47, Civil P. 0., more than thirty days after 
the date of the sale ? 

We have heard counsel at length and have no 
^ doubt that the first question must be answered in 
the negative; assuming that the property is the 
“main residential house” of the judgment-debtors, 
the exemption allowed by the amending Act cannot 
be claimed by them. In the proviso to sub-s. (1) of 
S. 60, Civil P. 0., it is declared that the “following 
particulars shall not be liable to attachment or sale.” 
By the amending Act, “the main residential house 
of a non-agriculturist judgment-debtor” was added 
to the list of these particulars. It will be seen that 
the exemption is from ‘attachment or sale,’ and, in 
this case, the attachment as well as the sale had 
both taken place before the Act came into force. 
There is nothing in the Act which, expressly or by 
necessary implication, gives retrospective effect to its 
provisions so as to make them applicable to cases in 
which the attachment or sale had been efieoted 
before its enactment. This is not seriously denied, 
but it is urged that, in the present case, though the 
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auction had been held in August 1040 and the l)id, 
of the ojiction-pureiiaser accepted and the price paid,; e 
the order of confirmation had not been passed oni 
5tb October 1940, when the Act came into force and, 
therefore, there bad really been no “sale,” It 
contended that in cl. (ccc) ‘sale* should be taken to; 
mean an execution sale, whicli had been confirmed 
by the executing Court and not a sale which though 
otherwise complete, was liable to be set aside tor any 
of the reasons specified in O. 21, K. 92, Chvil F, C. 
This contention is, in my opinion, without force. 
There is nothing in S. 60, or the added cl. (ccc), or 
any other part of the Code, which might warrant 
this interpretation. On the other hand, in all the 
provisions of the Code, relating to execution i-:ale.s; 
of immovable property, the word ‘sale* is used as-' 
meaning sale as at the concdusion of the auctiooj 
and not as confirmed by the Court. In 0. 21, B. 84, 
Civil P. C., it is stated : 

“On every Sfile of immovable property the person / 
declared to be the purchaser shall pay immediately, 
after such declaration, a deposit of 25 per cent. . . . 
and in default of such deposit, the property shall 
forthwith be re-sold.” 

In K. 85 provision is made for payment of the 
remaining three-fourth “on the fifteenth day front 
the sale of the property.” Buie 86 lays down the 
procedure in default of payment of the purchase price 
and here also the word “sale” is used in the same 
sense. Again, in Er. 89, 90 and 91, the auctioned 
property is described as ‘sold in execution of a decree’ 
and permits various persons to apply after auction^ 
but before confirmation, to have the ‘sale set aside’ 
on certain specified conditions. Lastly, K. 92 pro* 
vides, that if any of these conditions is satisfied, the 
‘sale shall be set aside’, but if none of them is found 
to exist, ‘the Court shall pass an order confirming 
the sale*. This being the sense in which the word 
‘sale’ is used in the Code, there seems no reason 
why it should be assumed that the Legislature in- 
tended to give it an altogether different meaning in 
cl. (ccc). It may also be mentioned that in Art. 166, 
Limitation Act, the period prescribed for an applica- 
tion to “set aside a sale in execution of a decree” 
thirty days from “the date of the sale.” In this 
article also, ‘sale’ is used in the same sense as in 
the Civil Procedure Code. It is true that cL (ccc) was . 
added by the Punjab Legislature to the Civil Proce- 
dure Code, which is an Act of the Central Legisla- 
ture, but this ought not to make any difference. It 
is a settled rule of interpretation that where there 
are different statutes in pari materia, though made 
at different times, they ought to receive a uniform 
construction : (1865) 11 H.L.C. 443^ at p. 480. 

It was next argued that until an order is passexl 
confirming the sale, the judgment-debtor is the 
owner of the property; it is only on confirmation that 
title passes to the auction- purchaser. It is, therefore, 
argued that as in this case the sale had not been 
confirmed on the date when the Act came into force, 
the auction-purchaser had not acquired any real 
interest in the property and the judgment-debtora 
are entitled to claim the exemption, allowed by the 
Act. It is no doubt true that it is only when m * 
order confirming the sale is passed that the sale 
becomes absolute, but as laid down in S. 65 when a 
sale has become absolute the property is deemed to 
have vested in the purchaser from the time when 
the property was sold and not the time when the 
sale became absolute. In the interval between the! 

1. (1865) 11 H, L. C. 443 : 20 0. B. (H. S.) 56 ; 35 
L. M. 0. 1 ; 11 Jur. {H.S.) t46 } 13 W. B, 106^ 

Mersey Docks V. Cameron. ,, 
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sale and confirmation, the auction-purchaser had 
'fi “acquired substantial interest in the property and 
this interest cannot be disregarded ’ i A.I.B.. 1931 
P. C. 33.2 As observed by their Lordships of the 
Privy Council in 40 Cai. 89'^ at p, 102, **the sale is 
no doubt confirmed on a subsequent date, but it 
is the date of the auction which is the true and 
actual date of the sale and it is the sale held on 
that date, which is confirmed.*’ 

It was, accordingly, held in the case cited that if 
there be any accretions to the property between the 
date of the sale and the date of confirmation, those 
accretions become the property of the purchaser; 
and conversely, obligations which arose during the 
same period would also be transferred to him and not 
fail on the judgment- debtor. Following this princi- 
ple, it has been held that the auction purchaser is 
entitled to the mesne profits which have accrued due 
in the interval : A.I.B. 1940 Lah. 230.'^ Nor can the 
h rights of the auction purchaser be defeated by a 
transfer made by the judgment-debtor during this 
period : 8 I.C. 657.5 The auction purchaser thus has 
substantial rights in the property and these rights 
cannot be taken away by supervening legislation, 
unless the Legislature has clearly expressed itself 
that it shall be so. In the classical words of 
Wright J., in the well-known ease in (1898) 2 Q. B. 
547® at p. 552 : 

‘‘Nothing is more firmly established than this 
that a retrospective operation is not to be given to 
<a statute so as to impair an existing right or obliga- 
tion, otherwise than as regards matters of procedure, 
unless that effect cannot be avoided without doing 
violence to the language of the enactment. If the 
enactment is expressed in language which is fairly 
capable of either interpretation it ought to be con- 
strued as prospective only.” 

^0 , That the same rule governs the applicability of an 
amending statute to a pending action was recently 
emphasised by their Lordships of the Privy Council 
in 9 Lah. 284^ at p, 290 in the following words ; 

“While provisions of a statute dealing merely with 
matters of procedure may properly, unless that 
construction be technically inadmissible, have retro- 
spective effect attributed to them, provisions which 
touch a right in existence at the passing of the 
statute are not to be applied retrospectively in the 
absence of express enactment or necessary intend- 
ment.’* 

This rule has been applied by this Court in the 
interpreting cognate enactments in this province. In. 
A.I.B. 1936 Lah. 1918 agricultural land belonging 
to a judgment-debtor had been attached and sold* 
After the date of sale, but before confirmation, the 
judgment-debtor was declared a member of an agri- 

^ 2. (’ 81 ) 18 A.r.R. 1931 P.O. 33 : 130 1. C. 686 : 27 
N. h. B. 93 : 58 I. A. 50 (P. 0.), Kanhe Lai v. 

TJzm’ao Singh. 

3, (*13) 40 Cal. 89 : 16 1. 0. 210 : 39 l.A. 228 (P.G.), 
Bhawani Kuwar v. Mathura Prasad Singh. 

4. (’40) 27 A. I. B. 1940 Lah. 230 : 190 I. 0. 635, 
Abdul Ghani v. Lai Chand. 

5* (’10) 8 1, a 657 : 15 G. W, N. 312, Earn Saran 
Singh V. Ehakhan Singh. 

;6* (1898) 2 Q.B. 547 ; 67 L. d. Q. B. 936 ; 79 ti.T* 

, 303: W. B. 144 .; 5 Manson 322, In re 

,Athlumney; Bx Parte Wilson, 
t* (%) 14 A.I,B. 1927 P.O. 242 ; 107 I. 0. 156 ; 9 
^ ;„|jah,284 ; 541, A. #^ Delhi Cloth and 

. Mills Co. LM,.y,’'Ihcorb^4axCommission0rj| 

V;’ jUh.',19i ’ } 'iei I.'0,:''75'2,' 


cultural tribe, whose land could not be sold in exe- 
cution of a decree under S. 16, Punjab Alienation of ® 
Land Act. The judgment-debtor objected to confirma- 
tion of the sale on the ground that in view of the 
declaration his land was exempt from sale but the 
objection was overruled, it being held that the Act 
was not retrospective and as laid down by the Privy 
Council once a sale had taken place the Court had 
no jurisdiction to refuse to confirm it unless objec- 
tions specified in 0. 21, Br. 89 and 91 had been 
taken and sustained. Similarly, in A.I.B, 1939 Lah, • 
9,9 the land of an agriculturist judgment-debtor had 
been attached and temporary alienation ordered. The 
executing Court determined the period for which 
the alienation was to be effected. While objections 
by the judgment-debtor were under consideration, 
the Punjab Debtors’ Protection Act (2 of 1936) 
came into force and the judgment-debtor claimed 
that in view of its provisions the order for temporary 
alienation could not be given effect to. The conten- 
tion was overruled, it being held that the new Act 
was inapplicable, as before its enactment the decree- 
holder had acquired substantial rights which could 
not be affected by a change in the law, vrithout any 
provision to this effect in the amending Act. It was 
pointed out that the auction-sale of the “lease” had 
been held, and the only thing that remained to be 
done was to consider the objections of the judgment- 
debtor as to the publication and conduct of the sale. 

If these objections were dismissed, the “lease” would 
have effect from the date of the sale which was 
anterior to the commencement of the Act. The 
learned counsel for the appellants contended that a 
different rule must be applied to a case like the 
present, in view of the recent pronouncement of the 
Federal Court in A.I.R. 1941 F.C. 519 ; 

“That a Court, in the exercise of its appellate juris- 
diction has power not only to correct errors in a 
judgment under review but to make such disposition 
of the case as justice requires and in determining 
what justice does require the Court is bound to con- 
sider any change either in fact or in law, which has 
supervened since the judgment was entered.” 

These remarks were made with reference to the 
provisions of the Bihar Money-lenders (Regulation 
of Transactions) Act, 1939, Sec. 7 of which enacted 
that : 

“Notwithstanding anything to the contrary con- 
tained in any other law, or in anything having the 
force of law, or in any agreement, no Court shall, 
in any suit brought by a money-lender, before or 
after the commencement of this Act, in respect of a 
loan, advanced before or after the commencement, of 
this Act, or in any appeal or proceedings in revision 
arising out of such suit, pass a decree for an amount 
of interest for the period preceding the institution of t, 
the pit, which, together with any amount already 
realised as interest through the Court or otherwise, 
is greater than the amount of loan advanced, or, if 
the loan is based on a document, the amount of loan 
mentioned in, or evidenced by such document.” 

This section had made it obligatory on a Court of 
appeal or revision to allow only .such interest as was 
permissible under the new Act, regardless of what 
the law was at the time when the contract was 
entered into, the suit i^tituted, or the decree of the 
Court below pa^ed, and it was in reference to it, . 
that their Xtordships of the Federal Court inade 

9. {*39) 26 A. r B. 1939 Lah. 9 ; 181 1.6, 385 : 0 

F.Ii.B, 976, Dasu Bam v. Ghazi Mohammad, 

10. m) 28 A, I B. 1941 F* a 4 ! 191 I A 659 1 
y:ii^,;(l941) jEar.^F* C.,1 1 1940:;Fi 

' 14' Api^^war a^ad y t^l^eshwair; , , 
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iJiese remarks. Admittedly, Punjab Act 12 of 1940, 
wliicb amended S. 60, Civil P. 0., does not contain 
any such provision. For the foregoing reasons I 
would answer the first question in the negative and 
would hold that a judgment-debtor other than an 
agriculturist cannot claim exemption under S, 60 
(1) (ccc) when the sale had been efiected before the 
date on which the Amending Act 12 of 1940 came 
into force, though the sale had not been confirmed 
on that date. In view of this decision, the second 
'question 'does not arise, and it is not necessary to 
answer it, I v/ouid, accordingly, affirm the order of 
the executing Court and dismiss the appeal with 
costs. 

MONROE J. — I agree. 

DIN MOHAMMAD — I agree. 

G.N./E.K. Appeal dismissed. 

Limitation Act — 

Cb) (’42) Ohitaley, Art. 166, N. 21 Pt. 1. 

(’38) Piustomji, Art. 166 P, 1601 Pt. 3. 

C. P. C. — 

<c) (’40) Ohitaley, Pre. N. 7 Pt. 12.f 

(d) (’40) Ohitaley, S. 65, N. 8 Pts. 1 and 3; N. 10 
Pt. 1. 

(’41) Miilia, S. 65 P. 264 Pts. (b) and (c) ; P. 266 
Pt. (k). 

(e) (’40) Ohitaley, Pre. N. 3 Pts, 1 and 2. 

(’41) Muila, P. 3 Pt. (w). 

L E. (29) 19^2 Lahore 108 

FULL BENCH 

Young C. J., Moneoe and 
Muhammad Munib JJ. 

In re K, L, Gauba, Barrister -at-LaiOt 
Lahore* 

Criminal Original No. 2 of 1942, Decided on 18th 
’February 1942. 

(a) Lahore High Court Rules and Orders, 
VoL 5, Chap. 3-B, R, 1 — Chief Justice has 
power to appoint Bench or Full Bench to hear 
and dispose any case (summary proceedings 
lor contempt). 

Both under S. 108 (2), Government of India Act, 
1915, the powers w hereunder are preserved by 
S. 223 of Act of 1935 and the Eules of the Lahore 
High Court the Chief Justice has the power to 
appoint a Bench or P’ull Bench for the hearing and 
disposal of any particular ease, even summary pro- 
ceedings for contempt. [P 106 0 2] 

(b) Government of India Act (1915), S, 108(1) 

*Originar — Meaning explained— Chief Justice 

has power to nominate Special Benches for 
disposal of contempt cases. 

^The word * ‘original” in suh-s. (1) of S, 108 is 
used in contradistinction to the word ‘‘appellate” 
and therefore proceedings which are started by the 
Court itself can properly be described as original, 
and the Chief Justice has power to nominate Special 
Benches for the disposal of contempt oases ; (*18) 5 
A.I.E. 1918 Cal. 988 (S.B.) and (‘29) 16 A.I.B. 1929 
Pat. 72 (F.B.), m* on* * [P 106 0 2] 

(c) Contempt of Courts Act (1926), S. 2— 
Lahore High Court has jurisdiction to proceed 
summarily and punish , even contempt of its 
own authority. 

Xhe High Court of Lahore Is a Court of Becord 
and therefore possesses the ordinary jurisdiction of 
^ Court of Eeoqrd to punish contempt of itself by 
1942 L/14 & 15 


summary procedure and it h not possible for a 
Judge to pursue a remedy for libel or slander in a 
Civil or Criminal Court : Case laio referred, 

[P 107 C I, 2] 

(d)^ Criminal P. C. (1898), Ss. 1 and 344— 
Criminal Procedure Code not applicable to 
summary proceedings for contempt— Such pro- 
ceedings held not to be stayed merely because 
accused has applied under S. 220 (2) (b), 
Government of India Act. 

The Criminal Procedure Code U not applicable to 
summary proceedings taken for punishing a eon™ 
tempt. Even if B. 344 of the Code bo applicable in 
a case where the Court is Bcandallged and an 
attempt is made by a scurrilous publication to 
undermine and impair the authority of the Court, 
immediate action is necessary with a view to 
vindicate the authority of the Court and the pro- 
ceedings should not be adjourned merely because 
an application has been made by the accused to His 
Majesty through the Viceroy under S. 220 (2) (b). 
Government of India Act. [P 107 0 2] 

• (e) Criminal P. C, (1898), S. 556— Applica- 
bility — Summary proceedings for contempt.— 
Judge against whom contempt has been made 
should sit — Reason for such course stated. 

Section 556 does not apply to summary proceed- 
ings taken for punlshlngcontempt as the provisions 
of Criminal Procedure Code are not applicable. 
Proceedings for punishing contempt are taken not 
with a view to protect either the Court as a whole 
or the individual Judges of the Court from a repeti- 
tion of the attack, but with a view to protect the 
public and specially those who either voluntarily or 
by compulsion, are subject to the jurisdiction of 
the Court, from the mischief they will incur if the 
authority of the tribunal be undermined or im- 
paired. The gravamen is an endeavour to shake the 
confidence of the public in the Court. While it is 
unpleasant for any Judge to have to sit in judgment 
in a case in which he has been personally attacked, 
it is his duty to do so where he has been the subject 
of a malicious and impudent publication containing 
imputations which are obviously false and of the 
falsity of which ho himself has the best knowledge. 
In such eases he has no alternative but to sit as it 
is impossible to vindicate the reputation of the 
Court which has been attacked by taking proceed- 
ings in any Court for libel or otherwise : Case law 
referred, [F 107 0 2 ; F 108 0 1) 

* (f) Contempt— Person scandalising Judges 
of Court — It is not open to him to show that 
allegations are true — Attempt to justify libel is 
fresh contempt. 

Where a person has scandalised the Court or the 
Judges by broadcasting a publication imputing in- 
justice, dishonesty, corruption or improper motives 
to them in their judicial capacity it is not open to 
him to lead evidence to show that the allegations 
are true and any attempt to justify a libel on a 
Judge by attempting to show that the libel ms 
justffied would itself be a fresh contempt : (*S5) 22 
A.LB. 1935 Gal. 419 (F.B4 ; (1894) 1 Ch. 347 ahd^ 
(;S5) 22 A.LB. 1935 All. 38, Eel on* [F 198 0 1] 

(g) Contempt — Scandalous alle^atlbh0'''Of 
improper and corrupt motive® a|fainst |udg«® 
amount to contempt of Court* 

A book which contains most s^nMous allcga- 
’tibi^ of improper and even'Corirupl motives against 
Judges of the High Court ealculated 

to interfere with mA bring liato contempt the' 
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administration of jnstiee in the Province and to 
U lower the prestige of that Court, [P 108 C 2j 

(h) Contempt— Intimidating Judges by attack 
and abuse is gross contempt of Court. 

The teehnique employed by the accused in his 
book was to attack and abuse all judicial ofidcers, 
who, in accordance with their duty, had to decide 
cases in which he was interested and thus hoped to 
intimidate any Judge who may have to decide cases 
in which he was involved : 

Meld that this by itself was a gross contempt of 
Court. ‘ [P 109 C 1] 

(i) Contempt— Posting of cases before Benches 
— Practice of — Reasonable criticism thereon 
should be allowed — But criticism neither 
reasonable nor bona fide and with allegation of 
improper motive is contempt of Court. 

b It obviously might be said that reasonable cri- 
ticisms about the administration of the Chief Justice 
in posting cases before Benches, Single, Division etc., 
should be allowed; but where the criticisms are not 
reasonable or bona fide and there is underlying all 
of .them a suggestion or allegation of improper 
motives it amounts to contempt of Court. 

[P 113 C 1] 

M, Sleem, Advocate-General — for the Crown. 

K. L* Gauba in person. 

YOUNG C, J, — Notice was issued to K, L, 
Gauba, an Advocate of this Court, to show cause 
why he should not be committed to jail for scan- 
dalising the Chief Justice and another Judge of 
this Court by publishing a book called “The New 
Magna Charta.** The notice was made returnable to 
a Special Bench consisting of myself, Monroe and 
® Muhammad Munir JJ. K. L. Gauba has appeared 
in person to show cause. He admits the publication 
and circulation of 500 copies of the book. He has 
taken the following preliminary objections to the 
proceedings : (1) That the Chief Justice has no 
power under the law to constitute the Bench. (2) 
That this Court has no jurisdiction to punish hrevi 
manu any contempt ex facie curies. (3) That 
because an application has been made by him to 
His Majesty through His Excellency the Viceroy 
under S.220 (2) (b), Government of India Act, 1935, 
the proceedings should be stayed under S. 344, 
Criminal P. 0.; and (4) That as the publication 
casts serious reflections on the Chief Justice and 
Monroe J., in their capacity as Judges of this Court, 
they are disqualified from sitting as members of 
this Bench. 

By S. 223, Government of India Act, 1935, the 
^ jurisdiction of the existing High Courts and the 
powers of the Judges in relation to the administra- 
tion of justice, including the power to make rules of 
Court and to regulate the sittings of the Court and 
of members thereof sitting alone or in Division 
Courts as it existed before the commencement of 
Part 3 of the Act has been specifically preserved. 
Before the commencement of Part 3 of the Act, the 
Government of India Act, 1915, was in force which 
by S. 108 i^rovlded as follows : 

“(1) Each High Court may by its own rules pro*, 
vidaas it thinks fit for the exercise, by one or more 
Ju^es, or by Division Coprts constituted by two or 
more Judges of the High Co^rt, of the original and 
^ippellate jurisdiction v^ed jn the Court. (2) The 
' ■ .C|p'4ustio^ of each pgh/bourl.Bheil determine: 

case.^is'to sit.aidhe,,att'd>hat 
, V wheth^;:wiih,:pr.wlt^<mt:,the 


Chief Justice, are to constitute the several Division 
Courts.*’ ^ 

Eule 1, Chap. 3-B, Eules and Orders, Yol. 5, of 
this Court specifies which cases are to be heard and 
disposed of by a Judge sitting alone. Eule 4 provides 
that except as provided by law or by the rules, or 
by special order of the Chief Justice, all cases shall 
be heard and disposed of by a Bench of two Judges. 
Eule 7 gives the Chief Justice the power to nomi- 
nate the Judges constituting a Full Bench. It is 
therefore clear that both under S. 108 (2)* Govern- ' 
ment of India Act, 1915 and the Eules of the Court 
the Chief Justice has the power to appoint a Full 
Bench for the hearing and disposal of a particular 
case. K. L. Gauba contends that summary proceed- 
ings for contempt are neither original nor appellate 
and that the Chief Justice’s power to constitute 
Benches under sub-s. (2) of S. 108 is limited to ^ 
cases which come to the High Court in the exercise 
of its original or appellate jurisdiction. Eule 4 of j! 
the Eules and Orders, however, is very general in 
its terms as it applies to all cases and not only to j 
cases in the exercise of the original or appellate 
jurisdiction of the High Court. Nor do I think that 
the powers of the Chief Justice to appoint the 
several Division Courts is limited to the class of 
cases that is mentioned in the first sub-section of 
that section. But even if it is, I think that the 
word “original in sub-s. (1) of that section is used 
in contradistinction to the word “appellate” and 
therefore proceedings which are started by the 
Court itself can properly be described as original. 

The Chief Justice’s power to nominate special 
Benches for the disposal of contempt cases has been 
recognized in 45 Cal. 1691 at p. 227 8 Pat. 323,2 
and a decision of this Court in C. M. No. 15/L of 
1941, in L. P. A. No. 39 of 1941.3 I therefore hold ' 
that this Bench has been properly constituted. g, 
The question whether this Court can proceed 
hrevi manu to punish contempts of its own autho- j 
rity and the contempts of the subordinate Courts- 
has been the subject-matter of two Full Bench 
decisions of this Court in 6 Lah. 528'^ and A.I.E. 
1927 Lah. 610,5 the latter being a decision of five 
Judges. It is admitted that the Presidency High 
Courts and the High Courts of Allahabad and 
Patna are possessed of this jurisdiction. It is how- 
ever contended that the Lahore High Court and 
the High Courts of Sind, Eangoon and Nagpur do. 
not possess any such jurisdiction. I have already 
pointed out that two Full Benches of this Court 
have decided this question in favour of the exis- 
tence of such jurisdiction. The Sind, Eangoon and 
Nagpur High Courts have also exercised the juris- 
diction summarily to punish contempts, The case ' 
in I. L. B, (1941) Kar. 3,6 may be particularly 

1. {’18) 5 A.I.E. 1918 Cal. 988 : 45 I 0 338 : 45 
Cal. 169 : 26 C. L. J, 459 : 19 Cr. L. J. 530 : 21 
C. W. N. 1161 (S. B.), In re Moti Lai Ghose. 

2. (’29) 16 A.I,E. 1929 Pat. 72 ; 117 I. 0. 180 : 30 
Cr. L. J. 741 ; 8 Pat, 323 t 9 P. L. T, 837 (F, B.), 

In re Murli Manohar Prasad, 

3. 0. M. No. 15/L, of 1941 in L. P. A. No. 39 of 
1941, E. L. Gauba v. The Punjab Cotton Press. 

4. (’26) 13 A.LB. 1926 Lah. 1 : 89 1. 0. 833 : 26; 

Cr. L. J. 1409 : 6 Lah 528 : 26 P.L.E.772 
Emperor ?. Sayyad Habib. . - 

5. (’27) 14 A.LE, 1927 Lah. 610 : lOaL tl. 775 : 

28 Cr. L. J. 727 ; 29 P. L. B. 2^4 {F.B;}, In the 
matter of Muslim Outlooki Lahore. , C 

6. C40} 27 A.LB. 1940 Sind 289 t 191 L C. 519 : 

, ,42 .Or. L. J. 1 ' L'.L. {1941) Mt.: 8','- Emperor- 
■ : : ■ . , 
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referred to. Section 2, Contempt of Courts Act, 
a 1926, expressly recognizes the power of the Char- 
tered High Courts to commit for contempt. By 
S. 220, Government of India Act, 1935, every High 
Court, which is mentioned in S. 219 of that Act 
(and the Lahore High Court is such a Court) is 
constituted a Court of Eecord and the power to 
commit for contempt is a necessary incident and 
attribute of a Court of Eecord. Harris J. in (1850) 

36 Mis. 341,7 observed as follows : 

• “The "power to fine and imprison for contempt 
from the earliest history of jurisprudence has been 
regarded as a necessary incident and attribute of a 
Court, without which it could no more exist than 
without a Judge ; it is a power inherent in all 
Courts of Eecord and co-existing with them by the 
wise provisions of the Common law.“ 

Similarly Grey 0. J, in (1873) 114 Mass 238,® 
observed as follows ; 

5 “The summary power to commit and punish for 
contempts tending to obstruct or degrade the adminis- 
tration of justice is inherent in Courts of Chancery 
and other superior Courts, as essential to the execu- 
tion and to the maintenance of their authority and 
is part of the law of the land”. 

In (1852-53) 8 Moore P, C. 47,9 their Lordships 
of the Privy Council laid down as follows: 

“In this country every Court of Eecord is the sole 
and exclusive judge of what amounts to a contempt 
of Court. It is within the competency of the Court 
to impose fines for contempt; and unless there exists 
a difference in the constitution of the Eeeorder^s 
Court at Sierre Leone the same power must be con- 
ceded to be inherent in that Court .... we are of 
opinion that it is a Court of Eecord, and that the 
law must be considei*ed the same there as in this 
country.” 

u These observations of the Privy Council are con- 
iclusive on the point. The High Court of Lahore is 
a Court of Eecord and therefore possesses the ordi- 
nary jurisdiction of a Court of Eecord to commit 
for contempt. The reasons why the Court mast 
possess this jurisdiction and why it is not possible 
as suggested by K. L. Gauba, for a Judge to pursue 
a remedy for libel or slander in a civil or onminal 
Court, are stated as follows by Courtney-TerreliC.J. 
in 8 Pat 3232: 

“It must be remembered that a Judge by reason 
of his office is precluded from entering into contro- 
versy in the columns of the public press. Whether 
the comments be of a permissible or of an improper 
character he cannot enter the arena and do battle 
with his adversary upon equal terms. A Judge of a 
superior Court is moreover precluded by considera- 
tions of decency from having recourse to the remedy 
. available to any other citizen of whona defamatory 
“ words are spoken or written, that is to say, of 
taking proceedings for libel or slander before the 
ordinary tribunals which, are subject to his own 
jurisdiction and he requires therefore in the enr- 
ols© of his office a special protection in order that 
his authority and dignity may be maintained”. 

Eeference may also be made in this connexion to 
the following words of Kent C. J., in (1810) » 
Johnson N. Y. 282^9 j 

“Whenever we subject the established Courts^ oi 
the land to the degradation of a private prosecution 
we subdue their importance and destroy their 

7 . (1850) 86 Mis. 341, Watson v. Williams. 

8. (1873) 114 Mass 288, Cartwright’s Case. ^ 

9. (1852-53) 8 Moore P. C. 47, William Bainy v. 
The Justices of Sierre Leone. 

ao; (1810) 5 Johnson H, Y. 282, Yates v. Lansing. 
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authority. Instead of being venerable b^ifore the 
mblic, they become contemptible; and we thereby e 
embolden the licentious to trample upon every. mng 
sacred in society audto overthrow tnose institutions 
which have hitherto been deemed the best gnaidian'5 
of civil liberty.” , 

If a Court of Eecord vras not possessed of thi| 
summary jurisdiction to punish contempt o: itse j 
by summary procedure it wouid not -unction. 1| 
bold that we have the power to xiroceed^summan y; 
in this matter. No authority has 
nort of the proposition that the Gnmmal I roce-^ 
dure Code is applicable to summary proceedings 
taken for punishing fl. contempt. But i 

of the Code be applicable, I am not nispo^^ed .o 
adjourn the proceedings because iU a case where; 
the Court is scandalised and an attempt is made 
by a scurrilous publication to undermine and 

authoritv of the Court, immediate action is; 
necessarv v/ith a view to vindicate the authority o£| f 
the Conk I therefore disallow the 
adjournment. As already stated the provisionso the- 
Code of Criminal Procedure are not applicable to 
the present proceedings. Section 556 
not apply. (1900) 2 Q B 36^ is an authority for the 
m-ODOsition that “proceedings for panishmg con- 
^mpt are taken not with a view 
fhe Court as a whole or the individual Judj^e^ m 
the Court from a repetition of the 
a view to protect the public and specially 
Either volimtariiy or by 

i-iici hii’icjdiction of the Court, from the miscmei 
they will incur 1£ the authority of the tnbuml 1)® 
Srmincror impaired. The ^tavamen le an| 
endeayour to shahe the eonfidenee of .ho pnhUe m 
the Court.’” Woodrooffe J. m io Ca,l. 169 at 
n. 199, observed as follows : . . , i„-„» 

re-ards jurisdiction, a number of stale objoe- g 
tions were taken. It is not necessary 
history and nature of contempt. It is to late now w 
eoLendthat we have no other jurisdiction than that 

conferred by the Penal Code, or that in esereisi^ 
fws iurisdiotion we are .Tudges m our own cause. 
The inrisdiction has been approved many years ago 
by Sst ote dudges, their Lordships of the 
PKvv Council. The second observation applies to 
all cIsS^oTcontempt, and if it were given effect to, 
the Court would be deprived of its jurisdiction in 

every ease. Tn thrpresent one the Court, as i is, 

.In twned the rule of its own motion. 
The Court ho'wwer, in such cases does not seek to 
vi^aSr any pm-^nal interests of the Judges, but 
tho*genoral administration of justice, which i» a 

wos any force in this eontotion. the 
enntemne? with view to oust the junsdietion j, 
wT hfve merely to 

tL pmetke CIbeen for the Judges who iiav^ been 

SLf for taking 4 particular eorn^ of ^tto. 
The Judges oouceriu^d &at itt tb 1 12 Tbc 

*Cr. L. J. 403 : 26 0. h. J. la the matter of 

I K* ® ^ 
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ease where Sir Iqbcil Ahmad G. .T-, aacl been 
a malio-aed bj the ‘‘Hindustan Times,’' ana he him- 
self was one of the Judges wdio beard the case. 

While it is unpleasant for any Judge zo have «o 
sit in judgment" in a case in which he^ has been 
personally attached, I consider that h is his duty 
to do so where, as in this ease, he has been the 
subject of a malicious and impudent publication 
containing imputations which arc obviously false 
and of the falsity of which he himself has the best 
knowledge. 1 would go further and say that he has 
no alternative but to sit as the authorities to which 
I have referred clearly indicate that it is impossible 
to vindicate the reputation of the Court w’hich has 
been attacked by taking proceedings in any Court 
for libel or otherwise. The sole object of these 
summary proceedings is to vindicate the prestige^ of 
the Court. They are not to establish the position 
of an individual Judge. Unless an answer in this 
case is given to the scandalous allegations made 
against me and my brother Judge, the position of 
£he High Court which has been attacked cannot 
be said to be re-established. It is for these reasons 
that Monroe J, and myself have taken part in 
these proceedings. No other J udges could be in a 
position to answer the allegations, and there may 
be persons who have read this book, and do not 
know the author, who might be impressed by it. 

The respondent filed a list of 25 witnesses whom 
he wished to examine with the object of proving 
that the allegations made by him in the book were 
true. This application is entirely misconceived and 
,is based on the assumption that where a person 
has scandalised the Court or the Judges by broad- 
casting a publication imputing injustice, dishonesty, 
corruption or improper motives to them in their 
judicial capacity it is open to him to show that the 
Q allegations are' true. I have no doubt that this 
course is not open to the respondent and that any 
attempt to justify a libel on a Judge by attempting 
to show that the libel was justified would itself be 
a fresh contempt. A contemner w'ho has been called 
upon to show cause why he should not be punished 
for an attack on the Court or its Judges does not 
occupy the position of a defendant in a libel action 
where he may plead or prove justification or the 
position of an accused person in a prosecution for 
defamation. 

“By our constitution,” observed Wilmot J. in 
his undelivered judgment in Almonds case, “the 
King is the fountain of every species of justice 
which is administered in this Kingdom. The ’King 
is de jure to distribute justice to all his subjects 
and because he cannot do it himself to all persons 
he delegates his powers to his Judges who have the 
^ custody and the guard of the King’s oath and sit 
in the seat of the King concerning his justice. 

**The arraignmeut of the justice of the Judges is 
arraigning the King’s justice; it is an impeachment 
of his wisdom and goodness in the choice of his 
Judges and excites in the minds of the people a 
general dissatisfaction with all judicial determina- 
tions, and indisposes their minds to obey them; 
and whenever men’s all^iance to the Jaw is so 
fundamentally shaken it is the most fatal and 
most dangerous obstruction of justice and in my 
opinion calls out for hi more rapid and immediate 
redre|^ than any other obstruction whatsoever, not 
for the sake of the ;Judg^, as private individuals, 
but because they are the by which , the 

' justice is conveyed'tuth^'lpfoi^^^^ , . 

‘ , '^:;i:|||creis:iioth single one. 
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attempted to prove that the libel was true. In 
A. I. K. 1935 All 38^’’ an attempt W'as made by the c 
contemner to call evidence to prove his allegations 
but the Court refused to call the witnesses and held 
that there can be no justification of contempt of 
Court. Even assuming that the writer of a mani- 
festo believes all he states therein to be true, if 
anything in the manifesto amounts to contempt of 
Court, the vaiter is not permitted to lead evidence 
to establish the truth of his allegation. In {1894) 

1 Gh. 347,1^ Chitty J. observed in a contempt ease 
as follows : 

“The plaintiffs’ counsel not only admitted, but 
boldly asserted, and made it part of their argument, 
that the circular was libellous, and that they could 
justify the libel, and they referred to some of the 
evidence which apparently bad been adduced for 
the purpose of sustaining the justification. But the 
evidence and the argument founded on it are 
irrelevant on this motion.” / 

In A. I. K. 1935 Cal 419,15 Mukerji J. at p. 432 
deeribing the characteristic of proceedings to punish 
hrevi mami contempt of Court observed that in 
such proceedings the contemner is precluded from 
taking a plea of a defence. For the reasons gi /en, 

I disallow K. L. Gauba’s application to examine 
witnesses. I now will deal with the book, the 
publication of which constitutes the contempt of 
Court for which K. U. Ganba stands charged. This 
book contains most scandalous allegations of impro- 
per and even corrupt motives against Judges of 
this Court. It*is, therefore, deliberately calculated 
to interfere with and bring into contempt the ad- 
ministration of justice in this province and to lower 
the prestige of this Court. The allegations in this 
book that Division Benches were specially appointed,! 
cases transferred to the High Court from the lower 
Courts, Judges selected to deliver previously con- g 
ceived and dishonest judgments, etc., etc., would be 
futile unless a motive was provided. Naturally, it 
would be asked why the Chief Justice did all these 
things. To Gaiiba this presented little difficulty. 
He knew that Khwaja Nazir Ahmad earned consi- 
derable sums by way of commission as Special Offi- 
cial Keceiver and as Liquidator. He knew that there 
are many persons in the Punjab who think that no 
one can do anything simply because he thinks it to 
be right and proper, but that he must have a 
mutluh or improper motive based on self-interest. 
The motive therefore was easily provided : he 
alleges that I have done all these things to provide 
commissions for Khwaja Nazir Ahmad in order that 
I might share them. He knew one other fact : I 
had bought a property in France in 1937; nothing 
was easier than to say that the purchase price was 
provided by my share. Unfortunately however for 
this malicious fiction there exists a fide in the High 
Court which destroys it. When the keystone is ex- 
tracted the whole fabrication, so laboriously con- 
structed, falls into a heap of rubbish. 

The motive for the publication of this book is 
obvious from the book itself. In 1935 a Full Bench 
of this Court oyer which I presided ordered the 
compulsory winding up of the Peoples’. Bank of 
Northern India Ltd. of which Lala Harkishen Lai, 

13* (»35) 22 A, I.!E. 1935 All. 38 : 155 1. 0. 33; 36 
Gr. L. J. 620 : 1935 A. L* J. 46, In $he paatte of, 
Bam Mohan Lai. 

14* (1894) 1 Ch; 347 : 63 L. L Ch. 3^ : 70 L, T, 

■ 228 : 42 W B 328,’CioatS'T, Chadwiefe;.;". r ■„ : . . ^ , 

■ (’35) 22 AXB. 1933, Oal.' 41%;:' 156'li6; 4055 :/ 

;3aCr:L:J.l'053; ^ 
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father of the author of this hook, was iiie chair- 
^ man and managing director. The cause of the 
failure of the bank was that Lala Harkishen Lai 
had taken sums of money amoimtlng to over a 
crore of rupees from tho funds of the hank for his 
own use and for the use of his various concerns. 
The Inevitable result was that the bank was insol- 
vent. In addition, it was necessary to enquire into 
the conduct of Lala Harkishen Lai and the other 
. officers of the bank. I and other Judges conducted 
the public and private examinations of these 
officers. I had previously done so in similar eases 
in the Allahabad High Court. K. L. Gauba had for 
many years assisted his father as a director of the 
bank and as the director in charge of some of Lala 
Harkishen Lai’s other concerns until his father dis- 
missed him and instituted suits against him alleg- 
ing fraud which resulted in a decree against him 
for Bs. 70,000. As a result of the investigation into 
1) the affairs of the Peoples Bank the Official Liqui- 
dator filed a report in the High Court. The Gov- 
ernment- Advocate’s opinion was taken. As a result 
K. L. Gauba was prosecuted for fraud but was 
acquitted. During the course of the liquidation Lala 
Harkishen Lai was adjudicated insolvent. Har- 
kishen Lai and his other son Jiwan Lai Gauba 
continually defied the orders of the High Court 
and were committed to jail for these contempts. 
Jiwan Lai Gauba was also prosecuted and convicted 
for embezzlement. In his grounds of appeal to the 
Privy Council against his conviction, Jiwan Tjal 
Gauba also attacked Judges of this Court but his 
appeals in the criminal case and in the contempt 
matter were rejected by their Lordships. 

As a result of K. L. Gauba's indebtedness to the 
Punjab Cotton Press Company — one of Harkishen 
LaPs Companies— he was in 1941 adjudicated insol- 
€ vent . He had therefore to leave the Legislative Assem- 
bly of which he was a member and the learned Judge 
who adjudicated him insolvent ordered in December 
1941 his prosecution on charges of forgery and per- 
jury. In the various proceedings in the High Court 
arising from the petition for his insolvency five 
High Court J udges dealt with the matter at differ- 
ent times, K. L. Gauba filed a petition to the 
Federal Court against the refusal of these Judges to 
grant him certificates for an appeal to that Court. 
In this petition he made scandalous accusations 
against all these Judges. The petition was dismissed. 
Shortly after the order for bis prosecution was 
announced he published this book. From the book 
itself, it is clear that he considers that I and the 
Company Judge are chiefly responsible for hisdown- 
fall and that of his relations. The other person 
attacked in this book is Khwaja Nazir Ahmad, the 
d Official Liquidator of the Punjab Cotton Press Com- 
pany, who was responsible for filing the petition for 
his insolvency. He also filed a complaint against 
Khwaja Nazir Ahmad in the erimipal Courts. In 
the recent proceedings in this Court he has attacked 
those Subordinate Judges who had been dealing 
with his cases. From the book it appears that as 
early as 1936 he presented a petition to His Excel- 
lency the Viceory in which scandalous allegations 
were made against the High Court. It is obvious, 
therefore, that the technique of this ^ man is to 
attack and abuse all judicial officers, who, in accord* 
ance with their duty, have to decide cases in which 
he is interested. He has hoped, and hopes no doubt, 
to intimidate any Judge Vrho, may have to decide 
cases in which he is invdlved. This by itself is a 
gross contempt of, Court. Any Judge, i^rho was in- 
. fiuenced by this type of campaign would be failing 
dm«h'is;duty,-". ' ' 
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The main allegation round which the book is 
constructed is that I had appointed Khwaja Nazir ^ 
Ahmad as the Kcceiver of the estate of Harkishen 
Lai when he was declared an irisolveni, and after- 
wards Special Official Ilecoiver, for the purpose 
of giving him large commissioBs with a view to 
sharing them. The facts arc,*^ — i came to this Court 
in May 1934. 1 rlid not know Khwaja Nazir Ahmad 
personally until October 19;i5. lie was first appoin- 
ted during my absence by Addison -1,, then acting 
as Chief Juriiice, durin.g the summer of 1055 as 
legal adviser to the Peoples’ Batik and siib.~oc|itentJy 
by Monroe J. in consultation ^'.ith Addison .1. ar 
Interim Beceiver in a civil cneo pending against 
Harkishen Lai. During the long vacation, Currie J. 
had also appointed him Pieceiver of the Swat timber 
busine.ss of Harkishen Lai. In November of that 
year, on my return, I carried on these appointments 
by appointing him Interim Beceiver in Harkishen 
Lai’s estate after consulting the three Judges who j 
had confidence in him and fixed his remuneration 
at Bs. 1000 a month. In March 19SG the question 
arose as to who would adjudicate on the claims 
against the estate of Harkishen Lai. In order to 
save the time of one of the Judges it was suggested 
that the Beceiver of the estate should be made an 
Official Beceiver under B. 57, Provincial Insolvency 
Act. Legal objections were raised and the m Jitter 
was referred to the Government Advocate and the 
Legal Bemcmbrancer who gave an opinion that the 
Jurisdiction of the Official Beceiver should be co- 
terminous with tho jurisdiction of the High Court 
and on this Government agreed to the appointment 
of a Special Official Beceiver and Khawaja Nazir 
Ahmad, then acting as Becci\er of the estate of 
Harkishen Lai, was appointed on my recommenda- 
tion. The question then arose of the remuneration 
to he given to the Special Official Beceiver. I pres- Sf 
sed that he should be appointed on a salary basis 
of Bs. 1500 a month and that the commission 
which he had earned should be credited to Govern- 
ment. It was pointed out to Government that the 
commission he had earned and would earn would 
pay for his salary for some years. In February or 
March 1937, I saw Sir Donald Boyd, then Finance 
Member, and pressed this proposal. He, however, 
refused to consider it as the new Government under 
the new constitution would shortly take office. He 
considered that the matter should be settled by the 
new Go vei*n merit. He thought that the Special 
Official Beceiver should draw the normal commis- 
sion meanwhile- The matter was again taken up 
with Government and it was agreed that he should 
be remunerated on a full commission bask at 5 per 
cent, as provided by the rules of the High Court. 

In accordance with this aiTangement,Iallowed him k 
to draw a portion only of the commission then due. 
Meanwhile the shares of the Bharat Insurance 
Company had been sold in July 1936. I ordered 
that no commission on the sale of these shares 
should then be paid. In April 1938 1 saw Sir Sikan- 
dar Hayat Khan, the Premier, and also addressed 
a letter to him on 10th April 1988 extracts Irom 
which read as follows : " 

**I strongly recommend the proposal that , tho 
Special Official Beceiver should be made a Govern- 
ment servant, When I talked to Boyd bolore left 
his main I’eason, I think, for not conalderlhg ft was 
the advent of the new coastitution* He did not wish 
to enter ' into a permanent arrangtihent at that 
time. lit order to make the schema wen more pro- 
fitable to' Government J 
'the commission .realized the; Khwaja Sahib 
should get l'/8rd' which wilFhe payable to Gown- 
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ment. The remaining two-thirds will be payable to 
his assistants {this refers to interim receivership) in 
civil cases in lower Courts .... There are four 
main reasons for mj pressing for this appointment. 
The first is that it is very necessary, in my opinion 
if Justice is to be done in all cases, for Government 
to have a permanent paid Ofacial Eeoeiver and 
Ofucial Liquidator attached to the High Court. 
There will thus always be a fund for carrying on 
work v^'hich otherwise would not be possible for the 
Liquidators or the Eeceivers to do. The second is 
that it will stop ail talk with regard to the amounts 
earned by private receivers and liquidators appoin- 
ted by the High Court. The third point is that 
Government would no doubt make a profit on the 
transaction. The fourth is that I know of no one 
who could carry out the duties more efficiently or 
honestly than the Khv/aja Sahib. I have wanted 
this to be done for a Jong time now, and I do hope 
that your Government will come to a favourable 
decision in the matter at an early date. I would 
recommend of the two alternatives in the note (a) a 
permanent pensionable post at Es. 1500-100-2000.” 

This proposal was not agreed to by Government, 
and only thereafter Khwaja Nazir Ahmad drew his 
full commission as provided by the rules of this 
Court. It will be seen therefore that far from wish- 
ing Khwaja Nazir Ahmad to draw commission I 
did all in my power to prevent him doing so. He 
suggests in his book that the property I bought in 
.France in November 1937 was paid for out of the 
proceeds of the commission paid to Khawaja Nazir 
Ahmad. To purchase this property I ordered my 
Bank in London to sell certain securities which I 
held and the whole purchase price was paid from 
this source. The property was purchased therefore 
at a time when I was doing my utmost to prevent 
the Official Eeceiver being paid on a commission 
basis. The vague suggestion also made that I had 
an interest in the commission earned by the Official 
Liquidator of the Peoples Bank is equally false. It 
is alleged that I allowed Khwaja Nazir Ahmad to 
draw Es. 50,000 commission for the sale of the 
property of the Punjab Cotton Press Company in 
advance, i. e., before the sale proceeds had been 
realised. The facts are that never has any advance 


fcator was insane and that there had been undue 
influence. These were the only points for argument ^ 
before us. The learned Additional District Judge 
pointed out that the evidence of “insanity” was 
that the testator on the death of her husband, some 
two years before she made the will, had not slept 
for some time, had visited her husband’s grave 
every week and used to take Hall’s wine. He found 
there was no evidence of undue influence. It was 
proved by the evidence of the House Surgeon of the . 
Mayo Hospital and the witnesses to her signature 
that the testator had signed the document and one 
of these witnesses — a Doctor — proved that her state 
of mind was normal at the time. The testator after 
the will had been executed went to England on a 
visit. Mr. Irene Moore appealed to the High Court 
and her appeal was heard by Jai Lai J. who agreed 
with the findings of the lower Court. In the Letters 
Patent Appeal before us there being concurrent find- 
ings of fact in the two lower Courts, and the facts / 
being clear, her appeal was dismissed. He alleges 
that Khan Sahib Mian Hakim Din, who was the 
Additional District Magistrate, Lahore, bad in 1935 
passed an order at 10 P. M. at his house releasing 
on bail the directors of the Bharat Insurance Com- 
pany against whom a case of criminal breach of 
trust had been lodged and that he was shortly 
afterwards replaced by another Additional District 
Magistrate “who brought with him a reputation 
more to the Chief Justice’s liking.” The allegation 
of course clearly is that I had the Additional Dis- 
trict Magistrate transferred because I objected to 
his order. I have only to quote a letter received by 
me from the Chief Secretary to the Punjab Govern- 
ment, which reads as follows : 

“From the record of services I find that Abdul 
Hamid was Additional District Magistrate up to q 
18th November 1935. He then went on leave and 
his place was taken temporarily by Hakim Din, 
This was only a makeshift arrangement, as the 
regular Additional District Magistrate, Isar, arrived 
and took over on 11th January 1936. I need hardly 
say that the High Court was not consulted in res- 
pect of any of these moves.” 

He alleges that in the case of the Ambernath 


commission been allowed and I had nothing to do 
with the drawing of this commission. The proper- 
ties of the company were soldduring July 1939. The 
sale was confirmed by Din Muhammad J. as com- 
pany Judge on 11th July 1939. The Official Liqui- 
dator drew his commission during September 1939 
after realising the sale proceeds and while I was 
in Europe. It is alleged that I appointed Khwaja 
^ Nazir Ahmad as Official Liquidator of this com- 
' pany and removed Mr. Bhagwati Shankar for an 
improper motive. The fact is that this company was 
a respondent in misfeasance proceedings brought by 
Mr, Bhagwati Shankar as Official Liquidator of the 
Peoples Bank and he was therefore relieved of his 
duties in respect of the Punjab Cotton Press, as he 
could not be both petitioner and respondent. 

He alleges in the book that one Mrs. Irene Moore 
had been “deprived of her inheritance’* in a Letters 
Patent Appeal heard , by a Bench of which I was a 
member. Tt is difficult to believe, as he mentions 
this matter, that he was not acquainted with the 
Ijud^ments of no less than three, Courts in this case, 

■ I,,npr'. my iearned , brother who heard ' the 

' anything:: al^nt to nattov The 'facta 

■ ,^m|'ah;ollladyhad;d^^^ .Th^s 

of. 'to' Aiditifeal , 


Woollen Mills, Bombay, which came before a Bench 
consisting of myself and Monroe J. we decided that 
this property belonged to the Peoples’ Bank simply 
because the value of the Mills had improved but 
that if the value had deteriorated we would have 
held otherwise. The facts are made clear in the 
judgment which K. L. Gauba must have read and 
are: — Harkishen Lai without authority of the board 
and wholly illegally had taken two lakhs forty 
thousand rupees from the funds of the Peoples’ Bank h 
and had bought this property in Bombay in his own 
name with this money. The Official Liquidators? 
the Peoples’ Bank claimed this property as the 
money belonged to the Peoples’ Bank. We did not 
decide that the property belonged to the bank: We 
merely decided that under S. 185, Companies Act, 
the Official Liauidator was prima facie entitled to 
to property. We pointed out that the Court was 
not authorised under this section to come to a final 
decision as to title and we left it to the Official 
Liquidator to take such action as he might be ad- 
vised, The question whether the value of the pro- 
perty had detenorated was obviously not material 
to to pohrA to be, decided. TJie matter Ivfas subse- , 

. ” qh,^tly with' by'. the .Official’ : feecMyer of ■ Har- 
< . ^heh' Lai’s , estate " 'whd. treated \to p,rO]^rty after 
.-co^im;'Cburt >Abelo»gl^ . 

, of: to':Official '' ^ 
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Liquidator of the Peoples’ Bank as a lien-holder to 
' ^ the extent of the purchase price. 

Before the Special Officer Eeceiver practised at 
the Bar he was a partner of a firm known as “Lalla 
& Company.*’ It is alleged in the book that I was 
a partner in the firm, I did not know even the 
name of this firm until this book was published. 
There is a long chapter in this book dealing with 
what is called the “Battle of the Bharat.” The 
^ facts are that Harkishen Lai held a controlling 
' interest m the shares of this insurance company. 
On his insolvency the value of these shares fell 
from Rs, 130 to Bs. 70. The shares were properly 
transferred to the Official Receiver of Harkishen 
Lai’s estate by consent of the company. The Official 
Receiver being an officer of this Court, it was the 
duty of the Court through the receiver to see that 
the afairs of the Bharat Insurance Company were 
properly administered, particularly when it was 
known that Harkishen Lai had depleted the funds 
of this company to the extent of over rupees fifty 
lakhs. It was feared that this company as well as 
the Peoples’ Bank might, because of Harkishen 
Lai’s financial methods, be forced into liquidation. 
It was obviously the duty of the receiver to save 
the Company, if possible, in the interests of the 
creditors of Harkishen Lai and to nurse the shares 
-so that they might be sold at a proper value. One 
director lost his qualification shares as they be- 
longed to the estate of Harkishen Lai ; another 
director, Jiwan Lai Gauba, sold his shares and lost 
his qualification as a director and therefore the 
directors of the company co-opted B. B. Binda 
Baran, Dewan (now Mr. Justice) Bam Lall, Sardar 
Amer Singh and the Official Receiver as directors 
of the company. It is alleged that these co-opted 
directors did not, on my order, pay for their quaii- 
^ fication shares. The fact is that they wished to pay 
^ for their shares but the Official Receiver very pro- 
perly refused to sell the shares at the then low 
market value. The Special Official Receiver credit- 
ed all his director’s fees during the time he held 
office to the estate of Harkishen Lai. With the 
appointment of this new directorate the confidence 
of public was to a large extent restored. 

The Official Eeceiver in the mean time had got 
.in touch with all the principal share-brokers in 
India with the result that two ofiers were received, 
one for rupees ten lakhs twenty-five thousand from 
Delhi and the other for rupees ten lakhs thirty 
, thousand from Seth Ram Kishen Dalmia who had 
stipulated that his ofier should only be open until 
13th July 1936. The Special Official Receiver, 
therefore, had to deal quickly with this oSer as it 
was an excellent ofier considering the market value 
of the shares. He obtained the consent of the re- 
presentative of Seth Bam Kishen Dalmia to extend 
the ofier until 16th of July and to treat it as the 
opening bid. It was necessary to hold an auction 
as there were two rival groups bidding for the 
shares. The Official Receiver conducted the auc- 
tion in the High Court under the supervision of 
Din Muhammad J. and myself and the shares were 
^sold at rupees eleven lakhs. The policy of the Offi- 
cial Eeceiver in nursing the shares was thus fully 
Justified to the benefit of the estate of Harkishen 
*Lal. It is untrue, as alleged, that the interfetenco 
.of anyone at Simla was responsible for the sale of 
these shares. It is necessary to deal with another 
^scandalous allegation made in this hook, which was 
,;al 80 made by Jiwan Lai Gauba in. his appeal to the 
!-Privy Council. The allegation is that 1 sitting alone 
^ssed an order in connection with the transfer of 
shares to the Official Receiver but that in order 
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to make it a Division Bench decision and so as to 
avoid an appeal, I subsequently obtained the slgna- ^ 
tore of Monroe J. to the order. In the first place, 
the order was a consent order and, therefore, no ^ 
question of a Letters Patent appeal arose, and, 
secondly, I have before me a letter, dated 16th 
February 1937 from Mr. Abdul Haye (now E.on*ble 
Abdul Haye, a Minister of the Punjab Government) 
who was acting as counsel for one of tbe parties, in 
which he says : “I distinctly remember that the 
Hon’ble Justice Monroe was present when the 
Hon’ble Chief Justice wrote the order referred to.*’ 
This letter was written for the Privy Council pro- 
ceedings in J. L. Gauba’s appeal. 

K. L. Gauba deals at length in the book with 
the Tribune case which was transferred by me to 
the High Court, It is alleged that I transferred 
this case even before it was instituted in the lower 
Court. This case, obviously a case afiocting impor- 
tant interests, ought to have been transferred and / 
was transferred on an affidavit by Professor Buchi 
Ram Sawhney that the case had in fact been insti- 
tuted in the lower Court. When the case appeared 
in the High Court, counsel for the Tribune wel- 
comed the fact that the case had been transferred, 

I may say that I never had before that date the 
pleasure of meeting Professor Buchi Ram Sawhney. 

It is alleged that I wished the Special Official Be- 
eeiver to be made a member of the Tribune trust. 
This is untrue. He further says that the Official 
Eeceiver, who had been appointed Interim Beceiver 
in this ease, remained receiver for three years. The 
fact is that the interim receiver remained for three 
days only and then by consent of the parties the 
records of the company pending the hearing of the 
case were kept in the custody of a special stafi of 
the High Court to which records both parties were 
allowed access. The records remained at the pre- ^ 
mises of the Tribune press which carried on its 
business in tbe ordinary way. He mentions, and 
makes scandalous allegations concerning some 
divorce case, particulars of which are not given and 
very prudently not mentioning the names of the 
parties. There is no such case and the allegations 
are false. It is alleged in the book that I confirm- 
ed an irregular sale of the properties belonging to 
Mohammad P’azal Ilahi insolvent “in a frantic 
harry for some reason.” The facts are that the two 
principal secured creditors, Rat Bahadur Bawa 
Dinga Singh and Lala Bulaqi Mai, on or about I9th 
December 1936 asked for the sale to take place 
during the Christmas Holidays so as to attract 
people from the mofussil who would normally be in 
Lahore during the Christmas Holidays, To this I 
consented. The sale was advertised in all the lead- 
ing papers of the Province and in Delhi. The sale ?| 
was held on various dates from 29th December to 
1st January. Six important bidders came from out- ^ 
stations to Lahore- The bungalows and the land 
on Race-course Road were sold for the following 
amounts, and, lor comparison purposes, I give the 
valuation of the Assistant Collector of Lahore 
which valuation he had arrived at by consent of 
parties, i. e., B. B* Bawa Dinga Singh and Oh. 
Mohammad FaKallllahi in execution of a decree ; 


angalow No. 

Oqlleetor’s 

Valuation. 

Bale Ifrlce* 

m 

Bs. 43,063 

Bs. |7,000 

22* 

» 43,130 

66,000 

m 

44,266 

J, 60,000 

26 

» 48,669 

w 76,000 

28 

68,992 

»i 1,00,000 


The question of the pendei^ey of the suit by the 
minor son, of, the insolvent ‘'eould not afiect^ m 
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alleged in the book, the sale conducted by the OfS- 
^ cial Receiver because the intending purchasers were 
informed of the pendency of the suit and were 
buying subject to the result of the suit. The sale of 
these properties was confirmed in my Chambers on 
4th January and not on the 2nd as alleged. Most of 
the bidders v/ere present and higher bids were 
received. It is alleged that Begam Mohammad 
Fazal Ilahi had been forced by contempt proceed- 
ings to withdraw the suit. The facts are that this 
lady interfered with the possession of the Receiver 
and the discharge of his duties by issuing a notice 
that no one should bid at the sales because an in- 
junction had been issued forbidding the sale, which 
was untrue, and by removing certain properties. 
The lady appeared in Court by counsel on both 
hearings of the contempt proceedings and admitted 
the contempts and apologised and she was dis- 
charged without punishment. The contempt pro- 
b ceedings were in January and February 1937. She 
did not withdraw the suit until April of that year 
on the ground of v/ant of funds. The question of 
the proper court-fee was still under consideration. 

A great deal has been said concerning the con- 
tempt proceedings against Tahir Khan and Idris 
Khan, who were respectively Managing Agent and 
Director of the Kanwal Movietone Limited. This 
Company had been ordered to be wound up. There 
was a petition for misfeasance against the officers 
of the Company. A complaint also had been lodged 
under various sections of the Penal Code against 
Tahir Khan. Several affidavits were filed in the 
High Court alleging that these men had threatened 
and attempted to suborn witnesses and that they 
had lodged false criminal cases in Bombay against 
the Official Liquidator in order to intimidate him 
and prevent him performing his duties. Amongst 
c those who filed affidavits were Khawaja Feroze-ud- 
Din, a Barrister-at-law of standing and Sheikh 
Abdul Haque, P. C. S. These gentlemen proved ad- 
missions by the respondents as to the false com- 
plaints in Bombay. When the contempt case came 
before the Court, although there was no reply by 
affidavits to the very serious charges which had 
been made, all, except two, of those who had filed 
affidavits were put into the box for cross-examina- 
tion. They were cross-examined by Sir Abdul Qadir, 
who appeared for the respondents. Some of the 
serious allegations were not questioned in cross- 
examination, and counsel for the respondents did 
not put his clients in the box to contradict the evi- 
dence or the affidavits. Both the affidavits therefore 
and the evidence were unchallenged. It was clearly 
proved therefore that these men had tampered with 
witnesses and that they had admitted that the cases 
^ 'filed in Bombay were false and filed for the purpose 
of ‘taking the ofiensive’ against the Official Liqui- 
dator. 

The Official Liquidator had been sent to Bombay 
by the Company Judge to take the statements of 
some witnesses. The complainants filed eases against 
him in Bombay alleging inter alia that he had im- 
personated a. High Court Judge. The respondents 
eventually ai^logised and purged -their contempts 
and were released '&om jail. In subsequent proceed- 
ings, Bora Khatun, pne of the complainants in 
Bombay, appeared, in Oourt and swore that she was 
told^that she was anplyhag merely for a certified 
,, ' OOpy of her statement Wqre the Official Liquidator 
ya^d'-that when she'.di^b^ered thaishphad filed a 
;:iTOplaint^she had it dfemisaedv'M Her ■ cousin,' who. 

, another hee^ 

’ ' oouiplaisit : whd'!:’>hier''atologised/ 
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had nothing to do with the eomplahus but their 
lawyer in Bombay admitted that he had been en- ^ 
gaged and paid by Tahir Khan. It was ako alleged ! 

that non-bailable warrants had been issued against ^ 
one Nariman as he had not filed a list of witnesses. 

The truth is that while this man was in Court the 
Judge ordered contempt proceedings to be taken 
against him and he then decamped. It was tor this 
reason only that the warrants were issued. It is 
difficult to understand what other action than that 
taken could have been taken by this Court in this “ 
matter. ^ 

It is alleged that the first appeal from order, I 

Sheikh Mohammad Saleh v. Sheikh Abdul Hamid, 
was originally in thelistof Dalip Singh J. and that 
I for an improper motive removed this ease to the 
list of Monroe J. The facts are that this ca.se first 
appeared in the Weekly Ijist of 4th December 1939 
in which, of course, it was not allotted to any 
Judge. On the same day however, in I)al ip Singh J.’s I' 

Daily List another ease, Execution Fir.st Appeal, 

Saleh Mohammad v. Barkhurdar Shah, appeared. 

The ease of Sheikh Mohammad Saleh appeared for ^ 

the first time in the Daily List of Monroe J.,on 8th 
December and was heard on 8th, 11th and 12th i 

December 1939. The case of Saleh Mohammad was ! 

disposed of by Dalip Singh J. on 4th December. 

Sheikh Mohammad Saleh’s case could not have 
appeared in the list of Dalip Singh J. before 4th 
December because it had not come on to the Ready 
List before that date. The allegation that this case 
had been on the list of Dalip Singh J. and had been | 

removed from it is false. I refrain from comment- i 

ing upon the allegations concerned with the conduct ; 

of Khwaja Nazir Ahmad, as that is a matter which 
will come before the High Court. I have dealt with 
enough to show the nature of the author of this 
book and that he has an utter disregard of truth, 

I do not attempt to deal here with every allegation, 
but I say generally that where any improper motive ‘ 
is alleged it is false. There are however one or two 
other matters with which I think it necessary to 
deal. The first is that it is alleged that I deprive 
litigants of their rights in the High Court by order- 
ing certain cases to be heard by a Division Bench 
instead of being originally heard by a Single Judge. 

It is one of the functions of the Chief Justice to 
select Judges for ordinary and Special Benches, and 
a Chief Justice is bound to do so. In discharging 
this duty I have been influenced only by the consi- 
deration of having the work of the Court done as 
expeditiously and efficiently as possible. It has 
always been my policy and I am not unique in this 
— where law-points of importance are to be decided, ^ 
and where there obviously would be an appeal, that 
they should be heard by a Division Bench. There 
are obvious advantages in this course. In the first 
place, it saves the time of the Judges — two Judges *' 
dispose of a case instead of three. Secondly, it is 
''Convenient to litigants as it saves their time and 
costs, and, thirdly, when there were many arrears 
in the High Court, it was obviously advantageous 
to save the time of the Judges, It is also to be 
noted that in most pi these cases there is a right . 
of appeal to the Privy. ;OounclL . . , , , 

It is complained that Letters Pateht appeals in , 
company matters come to my Bench* This is true. It 
was suggested by a learned Judge of this Court when . ! \ ; 
:I first came ^ that if the same Bench h<Mtrd' 

^ similar ^hihde ht 'eases, there would 'bp more ' efficient , ' 

^ disposal^:' and 'the-fliW of appeals in'- the -Sigh' Court! , • - 
'';:^egone;'thrpughthett 
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In addition to important law-points coming before 
^ the company Judge which were referred, as pointed 
out above, to a Bench at once, my Bench has heard 
many appeals from the decisions of the company 
Judge himself. In these Letters Patent appeals, most 
of the J udges of the High Court have sat with me, 

I ordered these appeals to come to my Bench as in 
Allahabad and here I have had considerable experi- 
ence in these matters, and when it was necessary 
^ to constitute a Special Bench to deal with important 
points coming before the company Judge I sat with 
him. Another point raised is the transfer of cases 
to the High Court. It is obvious that in certain cases 
there is great advantage in hearing a case in the 
High Court at once instead of the ease being sub- 
ject to lengthy proceedings in the lower Court and 
then an appeal to the High Court, especially in cases 
where important interests are involved and where 
expedition is required. These transfers have always 
h been welcomed by the parties with the exception of 
the eases of Lala Harkishen Lai and K. L. Gauba. 
These latter eases were however obviously eases 
proper to transfer. The insolvency proceedings in 
K. L. Gaub’s case were transferred because he is a 
master of delay and the report submitted to me 
showed that the execution eases against him had 
been dragged out in the lower Court for over two 
years. In most of these cases there is a Letters 
Patent appeal and an appeal to their Lordships of 
the Privy Council. In all these eases I have invari- 
ably allow’ed 14 days for lodging objections to the 
transfer and no case has been heard until this 
period has elapsed or objections disposed of. As 
regards these last matters, it obviously might be 
said that reasonable criticism should be allowed. 

I agree. But in this book the criticisms are not 
I reasonable or bona fide and there is underlying all 
iC of them a suggestion or allegation of improper 
motives. 

And lastly a great deal has been said in the book 
concerning Khwaja Nazir Ahmad. When I came to 
Lahore I knew no one at the Bar. In my absence 
on leave in 1935, this gentleman had been selected 
by three Judges for positions of trust. These Judges 
presumably had confidence in Khwaja Nazir Ahmad. 
He had done well and I therefore saw no reason for 
passing him over. Until last year no one — except 
in one instance — complained of his conduct, and in 
that case investigation of the facts by the com- 
plainant produced an apology from him. Although 
he conducted many sales, not one had been chal- 
lenged in Court by either the insolvent concerned 
or his creditors. 

I had been the Judge in charge of company mat- 
ters in Allahabad, and I endeavoured there to set 
up a High Court department for conducting liqui- 
dations, the scheme being to have a permanent 
Official Liquidator on salary and pension with a 
suitable stafi for the reasons given in my letter to 
the Premier in this judgment. When I came here 
and found the position as regards public companies 
very bad, I endeavoured, as I have shown, to per- 
suade Government to enable me to do here what I 
had failed to do in the U. P. Unfortunately I did 
not succeed. Mr. Bhagwati Shankar was too busy 
■with the liquidation of the Peoples Bank to super- 
vise more work. I therefore thought that it might 
be possible to have a High Court Department which 
could carry out the idea in another , way by having 
Khwaja Nazir Ahmad in charge with assistants, 
and that by this method liquidations and insolven- 
cies which could not provide remuneration to those 
in charge could be undertaken. I still think such a 
“^dej^rtinent is very necessary if thO public is to be 
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protected from unscrupulous exploiters of optimistic 
and credulous investors. The position— 4 ’aiiing such 
a department—- being that tho more thorougiiiy the 
officers of a company loot tbo share- holders and 
creditors, so that no assets are left out of which a 
liquidator or a receiver cun be T)aid by commission 
on realisations, the more certiijiuiy they escape 
punishment. The work already done in iha High ; 
Court by the Liquidation DepiU’tmerji has — and f, 
think it will be generally agreed — resulted in much 
greater care being taken in. the ot 

l)ublie companies with resultant benehl to the in- 
vesting public. 

Early in 1941, Gauba saw the end approaching. 
Insolvency proceedings were imiuiucnt. lie 
this book and let it be known that he had done so. 

It was common knowledge that he had written a 
book scandalising me. Although internal evidence 
shows that the book vras completed by April 1941, ^ 
he did not publish it then. He waited to see If L ^ 
would— in order to avoid the scandal of publication 
— interfere in the proceedings against him. His 
wife by letter invited me to do so. Naturally I 
could not and did not interfere. The impudent tone 
of the book, its form, and some of its eantents, 
especially despicable and lying allegations concern- 
ing my wife and myself, conclusively prove that it 
was never written as a petition to His Majesty in 
Council. When he had been adjudicated insolvent 
and a prosecution for forgery was ordered in Decem- 
ber 1941, he, by adding a preface to the book, 
turned this black* mailer's weapon into a petition to 
His Majesty. We have by separate order found 
K. L. Gauba guilty of contempt of Court and have 
sentenced him to six months simple imprisonment. 

MONROE J. — I agree with what the learned 
Chief Justice has said concerning K. L. Gauba’s § 
contempt in the writing and distributing of “The 
New Magna Charta’’ and in my opinion the con- 
tempt has been aggravated by his attitude in Court 
in persisting that his allegations of gross miscon- 
duct while acting in their judicial capacity against 
various Judges are true. There is one matter, 
which is discussed by K, L. Gauba and concerns 
me alone and though his discussion of it is in no 
way a contempt of Court, the method of treatment 
is illustrative of his methods. He writes at some 
length of an order made by me on 29fch April 1940, 
in the late evening. His objection to the order, so 
far as I can discover, is that (so he states) it was 
made about midnight. I have examined the record: 
tho facts are as follows : In the middle of the day 
on 29th April 1940, the Special Official Receiver re- 
ported to me that he had received information that 
property of Mr, E. L. Stiffles wdio had shortly be- 
fore been declared insolvent was about to be removed 
from Stiffies Restaurant. On the letter containing 
the information I wrote an order directing him to 
take possession at the same time giving him verbal 
instructions to cause no inconvenience in the res-* 
tauraiit during working hours. Later the sam« 
evening (much earlier than midnight), the Bpecial 
Official Receiver came to my house and stated fh&t 
he could not ass my order as authority for his 
action, because it was written on the letter tom 
which he had learned of the removal of llss Pro- 
perty. I re-wrote the order on a separate she^ of 
paper and gave it to him. From a report made on 
l8t Of' May, It appears lhat Mr. Kh^hna,' who was 
the lessee of the restaurant andifufniture in it, on 
being asked ,to attdrn to the BpeqialOfficlal Receiver 
said,, that hO' wished to taJeeX; L. Gauba's advise:, 
K. L. Gauba sent for, ^ came; and in the Bpecial 
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Official Eeceiver’s presence adirised Mr. Khanna to 
refuse. I find also from the record that both K. L. 
Gauha and Mr. Khanna, when the matter after- 
wards came up in Court, expressed regret for their 
conduct on this occasion, 

MOHAMMAD MUNIR J, — I a^rae with the 
learned Chief Justice and have nothing to add, 
except that I take this opportunity to contradict the 
suggestion by K. L, Gauta in the book that I saw* 
the learned Chief Justice of Bombay in connexion 
with the criminal cases pending against Khwaja 
Nazir Ahmad in the Court of the Presidency Magis- 
trate. This allegation is wholly untrue, 

E.S./E.K. Order accordingly. 

Cr, P. C. — 

(c) (’41) Ghitaley, S. 260, N, 5 Pt. 19; S. 561A, 
N. 9. 

(’40) Blitra, S. 5 Page 41, N. 31; S. 480, N. 1261. 

(d) m) Ghitaley, S. 260, N.5 Pt.l9; S.344N.2. 

(’41) Mitra, S. 5 Page 41, N. 31; S. 344, N. 986. 

fe) (’41) Ghitaley, S. 556, N. 1. 

(’41) Mitra, S. 556, Page 1789, N. 1428. 

Penal Code — 

(f) (’36) Hatanlal, Page 41 Pt. 1, 

1. L R, (29) 19^2 Lahore 115 

FULL BENCH 

Tek Chand, Dalip Singh and 
Blacker JJ. 

Sohan Singh — Defendant — 

Appellant 

V. 

J agir Singhs Plaintiff and others^ 

Defendants — Bespondents* 

Second Appeal No. 673 of 1939, Decided on 2nd 
February 1942; case referred by Tek Ohand and 
Abdul Rashid JJ., D/- 23rd December 1941, from 
decree of District Judge, Ferozepore, D/- 24th 
March 1939. 

(a) Punjab I/imitation (Custom) Act (1 of 
1920), S. 7 (a) and Art, 2— Scope and applicabi- 
lity — Whether suit as framed is directly or of 
necessary construction one for possession on 
ground that alienation was not binding on 
plaintiff according to custom is question of 
mixed law and fact ('Per Datip Singh J.), 

Article 2 as well as S, 7 (a) refer to a suit for pos- 
session brought on the ground that an alienation 
of such property is not binding on the plaintiff ac- 
cording to custom and, therefore, it is limited in 
its scope and does not apply to all suits for posses- 
sion but only to those suits for jiossession which 
challenge the alienation in question directly. It 
would be a question of mixed fact and law in each 
case to determine whether the suit as framed 
should either directly, or of necessary construction, 
be held to be a suit for possession on the ground 
that an alienaUon of the property in suit was not 
binding on the plain tiJBE according to custom or 
whether it should be held not to be such a suit ; 
^’35) 22 A, I. B* 3.9B|> Lab. 313, Afproved. 

^ [P 116 C 23 

(b) Words and phrases— * ‘Deed” and “docu- 

‘—Distinction (Per Mult , Bench). 

,;lh .ordinary language ‘*d«®d*‘and **document’*are 
not synonymous terms. ” Document” is much wider 

siso]^' ,and^ ‘means ‘’something, written#, inscribed 


etc. which furnishes evidence or information upon 
any subject.” “Deed” on the other hand is a 
formal document of a non- testamentary character, 
capable of delivery, which purports or operates to 
create, declare, confirm, assign, limit or extinguish 
some right, title or interest. Thus, while every 
“deed” is a “document” every “document” is not 
a “deed” [P 117 C 2] 

(c) Interpretation of statutes — Alternative 
constructions equally open — Rule to be' applied - 
stated fPer Teh Chand J.). 

Where alternative constructions are equally open, 
that alternative construction is to be chosen which 
will be consistent with the smooth working of the 
system which the statute purports to regulate and 
that alternative is to he rejected which will intro- 
duce absurdity, uncertainty, friction or confusion in 
the working of the system : 1924 A.C. 185, Bel. on. 

[P 117 C 2] 

^ When each of the two meanings adequately satis- 
fies the meaning of a statute, and great harshness 
is produced by one of them, the interpretation 
which least offends against the sense of justice 
should be adopted : 1900 A. C. 323, Beh on. 

[P 117 C 2] 

* (d) Punjab Limitation (Custom) Act (1 of 
1920), Art. 1 (Firstly) and S. 7— Word “deed” 
in Art. 1 (firstly) is not synonymous with 
“document” and does not include “will” — 
Ancestral property — Disposition by will — Suit 
hy testator’s heir for possession of property be- 
queathed— Terminus a quo held was date of 
plaintiff’s knowledge of will and not date of its 
registration : ('Per Full Bench) I. L. E. (1938) 19 
Lah. 332=(’38) 25 A. I. E. 1938 Lah. 158=178 
I. 0. 285 and 40 P. L R 35=(’37) 24 A. I. R. 1987 
Lah. 798=175 I. C. 577, OVEBBVLED. 

The word “deed” in Art, 1 (firstly) is not syno- 
nymous with the word “document” and does not 
include a will. [P 117 0 1] 

A person governed by custom made a disposition 
of ancestral immovable property by a written will 
on 31st August 1925, which was registered on 2nd 
September 1925 but his reversioner did not have 
knowledge of the execution or contents of the will 
till after the death of the testator in 1935. In 1937 
the reversioner brought a suit for possession ; 

Held that the suit was not barred under S. 7 
merely because the reversioner had failed to sue for 
declaration within six years of the registration of 
the will under Art. 1 : I. L. R. (1938) 19 Lah. 332= 
(’38) 25 A. I. R. 1938 Lah. 158=178 I. C. 285 and 
40 P. L. R. 35=:{’37) 24 A. I. R. 1937 Lah. 798= 
175 I. C. 577, OYEBRULED ; (’35) 22 A. I. R. 
1935 Lah. 313, Approved. [P 116 0 1; P 117 C 1} 

M. 0. Sud — for Appellant. 

D. D. Kapur — for Respondents. 

ORDER OP REFERENCE 

TEK CHAND AND ABDUL BASHID JJ. — 
The facts of the case are set out in detail in our 
order of 3rd May 1940 and it is not necessary to 
recapitulate them here. In that order we affirmed 
the finding of the Courts below that the plaintiff 
Jagir Singh was the son of Bhagwan Singbi. We 
also held that Bhagwan Singh had duly executed a 
will (Ex. D/1) on 31st August 1925, and had got it 
registered on 2nd September 1925., , whereby he 
devised the whole of his property to his other son, 
Sohan Singh defendant. The only question left for 
determination ms whether the plaintiff suit was 
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within limitation. On behalf of the defendant ap- 
peliant, it had been urged that the suit was barred 
under Punjab Limitation (Custom) Act 1 of 1920. 
That Act, however, applied to ancestral immovable 
property only, and as no enquiry had been made as 
to the nature of the property in dispute, the case 
was remanded to the trial Court under 0. 41, E. 25, 
for enquiry and report on the following two issues: 
(1) Did Bhagwan Singh inherit the land and the 
jiouse in dispute from his father Natha Singh ? (2) 
When did the plaintiff Jagir Singh have knowledge 
of the execution of the wili of Bhagwan Singh, 
Ex. D-1. The trial Court after recording the evi- 
dence has submitted its findings to the effect that 
(1) neither the land nor the house in dispute had 
been proved to be ancestral, and (2) that though 
the wili was executed on 31st August 1925 and 
registered on 2nd September 1925, the plaintiff first 
had knowledge of it on some data between 10th 
November 1935 and 30th January 1936, i. e. , within 
14 months of the institution of the suit. The find- 
‘ ing of the lower Court that the entire land was not 
proved to be ancestral appears to have been arrived 
at without a proper consideration of the evidence 
on the record. It is clear from the extract of the 
entries in the settlements of 1852-53 and 1885 and 
the subsequent jamabandis upto 1931-32, prepared 
■and produced by the Special Kanungo, that the 
following khasra numbers are ancestral, they hav- 
ing been traced to have been held by the common 
ancestor, Tek Singh, father of Natha Singh and 
grandfather of the testator, Bhagwan Singh : 
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Mr. Mehr Chand Sud for the defendant-appellant 
conceded that the land comprised in these khasm 
numbers was ancestral. The rest of the land (in 
khasra Nos. 6, 22, 32, 40, 60, 61, 72, 77, 93, 107, 
689, 690, 1365/1287, 1266/1278, 924, 1183 and 
10/240) however, has not been shown to have been 
d held by the common ancestor. Nor is there any 
satisfactory evidence on the record to prove that 
the house and the appurtenant waras are ancestral. 
It is conceded that Bhagwan Singh had full autho- 
rity to bequeath his non-aneestral property and the 
suit for possession of land in those khasra numbers 
and the house and the waras must fail for this 
reason alone. With regard to the land, which has 
been found to be ancestral, the question is whether 
the suit is within limitation. As stated above, 
Bhagwan Singh had executed the will on 31st 
August 1925, and it was registered on 2nd Septem- 
ber 1925. Bhagwan Singh died ten years later in 
1935, and it has been found as a fact that the 
plaintiff did not have knowledge of the execution or 
contents of the will until some time between 10th 
November 1935 and 30th January 1936. The suit 
was instituted on 7th January 1937, h e., more 
ihm six years after the registration, but within 14 
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months of the date vrhen the plaintiff had know- 
ledge of the execution, of the vhll. For the defen- <5 
dant-appeliant, it is contended that the plaintiff 
ought to have instituted a suit for a declaration, 
that the will of ancestral land was invalid according 
to custom within six years from the date of the 
registration of the wili, as laid down in Art, 1, 
Punjab Act, 1 of 1920, and as he did not do so, his 
suit for possession is barred by S. 7 of that Act. In 
support of this contention, reliance has been placed 
upon 19 Lah. 332,1 which had followed 13Lah. 22,^ 

A. I. B. 1933 Lah. 686'^ and A. I. E. 3934 Lah. 
913.<t To the same effect is the Single Bench ruling 
A. I. E. 1937 Lah. 798.5 
The contrary, however, has been held by another 
Division Bench in A, I. E. 1935 Lah 313^> that S, 7 
docs not apply to a case in which the so-called ali- 
enation had been effected by a will. It was observed 
that though the word ‘alienation,* as used in Act 1 
of 1920, is defined in S. 3 as including ‘any testa- / 
mentary disposition of property,’ a suit to set aside 
a will is not governed by Art. 1, as the terminus 
a quo mentioned therein is the date of the registra- 
tion of the ‘deed,* which must be taken to have 
been used in the technical sense as meaning a 
‘document signed, sealed and delivered.* Eeference 
was also made to S. 57, Begistration Act, under 
which a copy of a registered will can only be sup- 
plied to the testator (or his agent) in his lifetime, 
and it is after his death that third parties arc 
entitled to take copies. If, therefore, the testator 
lived for more than six years after the date of regis- 
tration of the will, the reversioner or the other 
person affected by it, may not bo aware of its con- 
tents and, therefore, unable to institute a declara- 
tory suit. It could not have been intended by the 
Legislature that such a person would bo deprived 
for all time to come of his right to question the ^ 
‘testamentary disposition’ merely because six years 
had passed from the date of its registration, though 
during this period he had no knowledge whatever 
of its contents. These objections, weighty as they 
are, were not accepted in 19 Lah. 332,1 where it 
was held that the word ‘deed’ in Art. 1 cannot be 
said to have been used in a technical sense but is 
synonymous with a ‘document.’ As regards the 
hardship involved, it was pointed out that where 
the words of a statute are clear it is not for Judges 
to attempt to get round a statute and that such a 
suit must be held to be time-barred even though 
the plaintiff had, or could not have, knowledge of 
its terms before the period of limitation expired. In 
view of this conflict of decisions and having regard 
to the fact that the question is of considerable diffi- 
culty and importance and is frequently arising, we 
think that it should be settled by a larger Bench, h 
We accordingly, refer the following question to the 
Full Bench ; 

1. (*38) 25 A.I.B. 1938 Lah. , 158 : 178 L C. 285 ; 
I.L.E. (1938) 19 Lah, 332 : 40 F.L.E. 126, Namaa 
V. Uttam, 

2. (’31) 18 A.I.E. 1931 Lah. 702 : 134 I. 0. 1040 : 

13 Lah, 22 : 32 P. L. B. 556, plarnamam v. Mfe. 
Tabi. 

3. (*33) 20 A.LE. 1933 Lah. 686 : 146 I. €. 1069 s 
34 P. L. E. 961, Ahmed v. Mt, Allah BIM# 

4. (*34) 21 A.LB. 1934 Lah. 913 : 155 L 0. n04, 
Mohammad AU Khan v. Anwar H»inr 

5. (’37) 24 A. 1 B. 1937 Lah. 798 : 175 1. C. 577 ; 

40 P. L. B, 35, Mohammad Hasan v. Mt. Itar 
Nishan. ■ ' 

6. (’35) 22 A. 1. B, 193$ 313, Qopsi Siogh v. 

XhateSiogh. 
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“A person governed by custom made a disposition 
^ of anccstval immovable property by a written will 
on 31st August 1025, which was registered on 2nd 
September 1925, but his reversioner did not have 
knowledge oi the execution or contents ol the will 
till alter the death of the testator in 1935. Is his 
suit for possession, instituted in 1937, barred under 
S, 7 of Act 1 of 1920, because the reversioner had 
failed to sue for declaration within six years of the 
registration of the will under Art. 1 of the Act ?” 

The papers shall be laid before the Honourable 
the Chief Justice for constituting a Bench so that 
the case may be hoard at an early date. 

DALIP SINGH J. — The plaintiff in this case? 
one Jagir Singh, was found to be the son of Bhag- 
wan Singh. Bhagwan Singh had executed a will on 
31st August 1925 and had got it registered on 2nd 
September 19*25 whereby he devised the whole of 
, his property to another son of his, Sohan Singh, 
^ who is the defendant in this case. The plaintiff 
brought a suit for possession of half share of the 
property on the ground that it was ancestral of his 
father and that Bhagwan Singh bad therefore no 
power to make a disposition of it by will. The trial 
Court decreed the suit. On appeal the case was 
remanded for decision of certain issues but the suit 
was dismissed by the trial Court. The appeal to the 
District Judge was accepted and an appeal was then 
brought in this Court where the case was remanded 
for determining the nature of the property and the 
date of the plaintiff’s knowledge of the will. The 
plaintiff had not framed his suit to contest the will 
but merely brought a suit on the ground that he 
was the heir of Bhagwan Singh. On remand it 
has been found that certain portion of the property 
is ancestral and qua the seif-acquired property or 
the property not j)roved to be ancestral no ques- 
^ tion now arises. The plaintiff had been held to have 
knowledge of this will only after the death of his 
father. His father died in 1935 and the plaintiff is 
held to have had knowledge of it sometime between 
10th November 1935 and 30th January 1936. The 
suit was brought on 7th January 1937. A Division 
Bench has referred the following question to the 
Full Bench : 


“A person governed by custom made a disposi- 
tion of ancestral immovable property by a written 
will on 31st August 1925, which was registered on 
2nd September 1925, but his reversioner did not 
have knowledge of the execution or contents of the 
will till after the death of the testator in 1935. Is 
his suit for possession, instituted m 1937, barred 
under S. 7 of Act 1 of 1920, because the reversioner 
had failed to sue for declaration within six years of 
|the registration of the will under Art. 1 of the Act?” 

Thus, the only question referred to the Full 
Bench is the determination of the point whether 
the plaintiff’s suit is or is not barred by limitation. 
Upon this point there are three authorities which 
are in opposition to each other. The first is a Divi- 
sion Bench ruling 19 Lah. 332.1 The second is an- 
other Division Bench ruling reported in A. I, B. 
1935 Lab. 313,^ and the third is a Single Bench 
ruling, A.X.B. 19^7 Lah. 798.® In the first of these 
rulings it was held by the Division Bench that the 
woiji ‘alienation’ includes ‘any testamentary dis- 
position 'of property* by virtue of S. 3 of Act 1 of 
1920, Under S. 6 of the Act therefore the suit for a 
declaration should have l^n brought within six 
yeiiars seeing that ‘alienation’ ineludea a testamen- 
tary disposition of property; A. LB. 1935 Lah, ^IS® 
wag tissehtedirom on the,g^und 'that;it, ^as not 
ior 'Judgesfwhere the words are clear* tO” attempt 


to get round a statute. It was there f 
facts of that case that the registert 
been executed on 10th January 19C 
having been brought more than six y 
date, the suit for possession was clear 
It seems to have been assumed with 
sion that the word ‘deed’ in Art. 1 o 
(firstly) included a will. In the thir 
rulings, that is A.I.E. 1937 Lah. 
Bench ruling, it was held that on 
of the definition of the term ‘alien 
wording of Arts, 1 and 2 of the same 
‘deed’ was not used in the article m 
it is ordinarily used and that in 
should be read as equivalent to the W' 

In A.I.E. 1935 Lah. 3136 a Div 
this Court pointed out that the wore 
ordinarily include a will since the w 
narily meant ‘a document signed, s 
vered.’ Therefore an alienation by a 
be governed by Art. 1 (firstly) butw( 
by Art. 3 (secondly), the alienation 
registered deed. The ruling however 
of the judgment also pointed out tha 
as S, 7 (a) referred to a suit for pos! 
on the ground that an alienation ol 
is not binding on the plaintiff accor 
and therefore it was limited in its 
not apply to all suits for possession b 
suits for possession which challengec 
in question directly. It is unnecessa 
poses of this case to go into this dist 
undoubtedly it exists, and it would I 
mixed fact and law in each case to 
ther the suit as framed should eif 
of necessary construction, be held t 
possession on the ground that an al 
property in suit was not binding c 
according to custom or whether it 
not to be such a suit. The que 
however, to us may be answered 
case on different considerations am 
sideration is the question whether 
does include ‘will’ in Art. 1 (firj 
definition of the word ‘deed’ is givej 
Laws of England, Yolume 10, p, 
Edn, 2. ‘Deed’ is there defined as 
written on parchment or paper, 
intention or consent of some person 
named therein to make (otherwisi 
of testamentary disposition), confi 
in some assurance of some interesi 
of some legal or equitable right, i 
or to undertake or enter into si 
duty or agreement enforceable at h 
or to do or concur in some other a 
legal relations or position of a part; 
ment or of some other person or cor 
With the seal of the party so express 
tion or consent, and delivered as 
and deed to the person or corporatio 
affected thereby.” 

It is unnecessary to give other de 
word ‘deed,’ but it is clear from i 
also clear from other definitions sue 
Stroud’s Judicial Dictionary, p. 48 
that a deed does not ordinarily inek 
obvious that if a deed was held to ir 
Art. 1 (firstly) of Act I of 1920, th 
arise, similar to the present one, in 
the heir of the person making t 
-knowledge of the execution or ’ the 
"IVUL, he migiit, when :he wished, to 
siOn ©I the property the tes&l 
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barred by limitation because the will bad been 
registered Lj the testator and the testator bad happen- 
ed to survive the will by six years. It is difficult to 
imagine that the Legislature wished to confer testa- 
mentary power on persons who would not otherwise 
have bad such a power, by making their wills, safe 
from attack provided they had registered the same 
and provided they survived the execution of the 
wiD or its registration for more than six years. No 
object that I can see would have been served by 
making any such attempt and there is nothing in 
the Act itself to suggest that the Ijegislature intend- 
ed to do any such thing. The Legislature was con- 
oerned with securing the titles of XJGrsons to whom 
alienations had been made of ancestral or other 
property where such alienations could or should 
have been challenged within the time prescribed. 
But a will is not, as a rule, anything but ambu- 
latory until the death of the testator. No title is 
h passed until the death takes place and it is difficult 
to see why the Legislature should not have intended 
such alienations to be challenged at the only time 
when normally speaking they could be challenged, 
namely, after the death of the testator had revealed 
Ms intention to dispose of his property in any parti- 
cular manner. I therefore see no reason why the 
word ‘deed’ in Art. 1 (firstly) of the Act should he 
construed as equivalent to the word ‘document’ and 
not be construed to have its ordinary meaning 
which would exclude a will. This is practically a 
complete answer to the question referred, 

I would however like to point out that, without 
expressing any final opinion on it, so far as wills 
are concerned, whereas Art. 1 (secondly) (a) and (b) 
might well apply to the terminus ' a quo of limita- 
tion in such cases, (c) would present some difficulty 
for, as I have pointed out above, while ‘alienation’ 
i3 may, by the Act, include testamentary disposition, 
yet until the death of the testator there is no dis- 
‘ position though there may be an intention to dis- 
pose and therefore the date on which the alienation 
comes to the knowledge of the plaintiff might still 
be after the date of the death of the testator and not 
before, even though the plaintifi was aware of the 
execution and the contents of the will. This point 
however it is unnecessary to decide and I have 
therefore merely stated it leaving it to be decided 
subsequently if and when the point becomes neces- 
sary to decide. For the present,! would merely hold 
Jtha/t the suit of the present plaintifi is not barred 
I under S. 7 of Act 1 of 1920. I would answer the 
1 question referred accordingly. 

TEK CHAND J. — X agree with my learned 
brother that the question referred to the Full Bench 
, must be answered in the negative. In 19 Lab 3321 
^ it was assumed that Art. 1 (firstly) of (Punjab) Act, 
1 of 1920 applied to all cases where the “aliena- 
tion” was by a registered instrument, the word 
‘deed’ in the last column being taken to be syno- 
nymous with ‘document* and therefore including a 
will. On this assumption the learned Judges follow- 
ing the golden rule of construction, that where the 
words of a statute are clear it is not for Judges to 
attempt to get round the statute, held that a suit 
for possession of ancestral immovable property in 
respect of which a wilt had been executed and re- 
gistered by a person governed by Customarylawwas 
time-barred if no suit for declaration as contempla- 
ted in Art. 1 of the schedule had been instituted 
within six years from the date, of the registration 
of the will, even though the i^atpr had; lived for 
more than six years from such date. , 

• With great respect,- 1 do not find any warrant for 


giving the word ‘deed’ this extended mcaniag, no 
for applying the rule of construetiou abovemen- ^ 
tioned to the Articles in the Sciiedale of Act i of 
1920. “Deed” is not defined in this Act or in the 
Indian General Glauses Act 10 of 1897, or the Pun- 
jab General Clauses Act of 1898, and there is no 
reason to suppose that the Legisliiture intended to 
use^it in a sense difierept from that in which it is 
ordinarily used, especially when such meaning leads 
to a manifest absurdity, it is not denied that in 
ordinary language ‘deed’ and document’ are not 
synonymous terms, ‘Document’ is rnuch wider in| 
scope and means “something written, iDseribed,j 
etc., which furnishes evidence or information upon 
any subject.” (Murray’s New English Dictionary’ 
Vol. Ill p. fi73), “Deed”, on the other band, is a 
formal document of a non-tostarnenlary character, 
capable of delivery, which puri30rts or operates to 
create, declare, confirm, assign, limit or extinguish 
some right, title or interest. Thus, while every . 
“deed” is a ‘document’; every ‘document’ is not ai * 
‘deed,’ 

The learned counsel for the appellant argued that 
in common parlance the word “deed” is sometimes 
loosely used as meaning a document. But, even if^ 
that be so, it is a settled rule of interpretation that 
“where alternative constructions are equally open; 
that alternative is to be chosen which will be con-i 
sistent with the smooth working of the system! 
which the statute purports to regulate and that 
alternative is to be rejected which will introduce 
absurdity, uncertainty, friction or confusion in the 
working of the system.” (1924) A. C. 185.7 As ob- 
served by Lord Hobhouse, while delivering the 
Jadgment of the Judicial Committee in (1900) A. G. 
323^ at p. 335 “where there are two meanings, each 
adequately satisfying the meaning of a statute, and 
great harshness is produced by one of them, that ^ 
has legitimate influence in inclining the mind to 
the other, .... it is more probable that the Legis- 
lature should have used the word in that interpre- 
tation which least offends against our sense of 
justice. The case before us is a typical instance of 
the absurdity to which the interpretation followed 
in 19 Lab. 3321 leads. Bhagwan Singh, father of 
the parties had executed a will on 31st August 1925 
and got it registered on 2nd September 1925. By 
this wfiil, he devised the whole of his property to 
the defendant, A part of the property has been 
found to be ancestral which, under custom by which 
he was governed, Bhagwan Singh had no authority 
to devise to one of his natural heirs to the exclu- 
sion of the other. Bhagwan Singh lived for ten 
years after the registration of the will. He died in 
1835 and it has been found that it was sometime 
between 10th November 1935 and 30th January • 
1936 that the plaintiff first had knowledge of the ^ 
execution of the will or its contents. If the word 
‘deed’ as used in the schedule of Act 1 of 1920, is 
taken to be synonymous with ‘document* and there- 
fore includes a ‘will’, the plaintiff’s suit instituted 
in 1937 to claim his inheritance or to contest the 
will would be long since time-barred, simply beeau$© 
he had not brought a declaratory suit within fix 
years of the registration of the will, though dnrinf 
that period the testator was alive and could have 
revoked the will at his pleasure and .though the 
plaintiff had no knowledge of its executlofiiuor '"c^n- 

7. (1924) 1924 A. G. 185 : 93 L, J. M ; 130 
L, T. 518, Shannon Bealitles Ltd., Si Michel, 
a. (1900) 1900 A. 0, 323 : 69 h* Iw E 0. M : 82 
L.'T. 433 : 16 T. L. K 3ai,,;^ma v,'Begistmt ^ 
ofBrobates. ' ^ 
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tents* There is no reason to suppose that this was 
a the intention of the Legislature, and yet this is the 
necessary eonseguence of reading the word ‘deed* in 
the schedule as synonymous with ‘document’. I 
agree that 19 Lah. 332^ and the other cases, in 
which the same view was taken, were not correctly 
decided and that the law was rightly laid down in 
AJ.B. 1935 Lah. 313.^ The plaintiff-respondents’ 
suit is therefore not barred by limitation so far as 
the claim relating to ancestral property is concerned. 

BLACKER J. ■— I agree with the views ex- 
pressed by my learned brothers Tek Chand and 
Balip Singh, and concur in the answer to the re- 
ference which they propose to give. 

G,N./B,K, Answer accordingly. 


C. P* C. — - 

(c) (’40)*Chitaley, Pre. N. 7 Pts, 22 to 25, 
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Sale J, 

Wasakha Singh through Kesar Singh ^ 
Mukhtar-i-am — Defendant — 

Appellant 

V. 

Mohammad Hussain^ Plaintiff and 
another^ Defendant — Bespooidents. 

Second Appeal No. 374 of 1941, Decided on 18th 
November 1941, from decree of Senior Sub- Judge, 
Gujranwala, D/- 18th December 1940. 

Limitation Act (1908), Art. 10 — Sale of un- 
divided share — Claim to pre-empt is governed 
by second part of Art. 10— Question of transfer 
C of possession does not arise — ^Vendor executing 
sale deed in respect of occupancy rights in un- 
divided holding — Sale deed registered — Subse- 
quently vendor executing other sale deed in 
respect of proprietary rights in same land recit- 
ing that mention of occupancy rights in previ- 
ous sale deed was through misconception and 
that parties had intended to sell proprietary 
rights — Limitation for suit for pre-emption held 
commenced from date of registration of second 
sale deed* 

Since the sale of an undivided share of a joint 
holding does not admit of physical possession, the 
claim to pre-empt the sale must be governed by the 
second part of Art, 10, Limitation Act, the termi- 
nus a quo being the date of the registration of the 
" instrument of sale. Consequently, the question of 
the transfer of possession does not arise in such a 
& case and must be ignored. The reason why second 
part of Art. 10 lays down that the terminus a quo 
is the date of the registration of the instrument of 
sale is that the date of registration is the date on 
which the public must be presumed to know that 
the transfer has taken place. Consequently, the test 
for determining the terminus a quo for purposes of 
second part of Art. 10 Is not the act of conveyance 
but the registration. [P 118 G 2; F 119 C 1] 

On 16th March 1938^ a deed reciting the sale of 
occupancy rights was executed and was registered 
on** ISth March 1938* At the material time the 
vendor, who had been originally an occupancy ten- 
ant, had already acquired proprietary rights in the 
land; and it was realised, that the recital of the sale 
of opou^ney rights was wrong* Accordingly on TSth 
April another deed reoiting the sale of undivi- 
’ deCp^iietary rights in the same laddy^was er^ecn- 


ted and duly registered. This deed further recited 
that the mention of occupancy rights in the deed of 
I6th March 1938 was made under a misconception, 
that the parties had intended to sell proprietary 
rights and that the object of the deed of 12th April 
1938 was to correct the mis-description and to sub- 
stitute therefor the sale of proprietary rights : 

Held that the registration of the deed of 16th 
March 1938 could not be presumed to inform any 
one interested, that a sale of the proprietary rights^ 
had taken place. The necessary publicity could only 
be given by the registration of the actual deed of 
sale of propreitary rights, dated 12th April 1938; 
and from the point of view of publicity and noto- 
riety it would be wholly immaterial that that deed 
was not the actual deed of conveyance but merely 
a deed correcting mis-description of the nature of 
the transaction mentioned in the earlier deed. Con- 
sequently, the terminus a quo for the suit for pre- 
emption was the second deed dated 12th April 1938. 

[P 119 C 1] 

M. L, Puri — for Appellant. 

Achliru Bam — for Bespondent (Plaintifi). 

JUDGMENT. — This is a second appeal from a 
judgment of the learned Senior Subordinate Judge 
of Gujranwala reversing the decision of the trial 
Court and granting the plaintiff a decree for posses- 
sion by pre-emption of 2 kanals and 4| marlas of 
land. The material facts are that on 16th March 
1938 a deed reciting the sale of occupancy rights, 
of a l/36fch share in an undivided holding of 80 
kanals and 8 marlas was executed in favour of the 
defendant-appellant-vendee. This deed was regis- 
tered on 18th March 1938. It appears that at the 
material time the vendor, who had been originally 
an occupancy tenant, had already acquired pro- 
prietary rights in the land; and it was realised g 
that the recital of the sale of occupancy rights was 
wrong. Accordingly on 12tli April 1938 another 
deed reciting the sale of proprietary rights in the 
same land, was executed and duly registered. This 
deed further recited that the mention of occupancy 
rights in the deed of 16th March 1938 was made 
under a misconception, that the parties had in- 
tended to sell proprietary rights, and that the 
object of the deed of 12th April 1938 was to correct 
the mis-description and to substitute therefor the 
sale of proprietary rights. The present suit was 
instituted on 12th April 1939 and was resisted by 
the defendant- vendee on the ground that the suit 
was time- barred. He contended that the second 
deed of 12th April 1938 was not the sale deed which 
should afford the terminus a quo for the purposes 
of limitation in the present suit, since proprietary 
rights in the property had actually been sold by the 
first deed executed on 16 th March 1938, which bad 
been followed by the transfer of possession, and 
that time b^an to run from 16th March 1938. 
Since the suit had not been instituted within a year 
of 16th March 1938, it was, it is contended, time- 
barred. 

Now it has been urged by Mr, Achhru Earn for 
the respondent — and the argument is accepted by 
Mr. Puri for the appellant— -that since the sale of 
an undivided share of a joint holding do^s not 
admit of physical possession, this case must be 
deemed to be governed by the second part of Art. 10, 
Limitation Act, that is to say, that the tdrmitius a 
quo is the date of the registration of th^ instrument 
of sale. It follows that the question Of the transfer 
of possession which the lower Corbrt hab esAniined, 
does not : arise in this case and idubt hd ignored, 
f 'The ,soie' point thorelwe for toision '' in , -this second 
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apical is whether the instrument of sale from the 
registration of which limitation runs, is the first 
deed of 16th March 1938, or the second deed of 
12th April 1938. In the circumstances Mr. Puri 
admits that there is no necessity to consider his 
application for fresh evidence made under 0. 41, 
B. 27, Civil P. C. In arguing that the suit is time- 
barred, Mr. Puri contends that the instrument of 
sale in this case should be deemed to be the first 
^ deed of 16th March 1938. He urges that although 
this deed recited the sale of occupancy rights, it 
was wrongly so recited but that this deed was in 
fact the instrument by which the sale of the pro- 
prietary rights was conveyed to the vendee, and 
that the second deed of 12th April 1938 was merely 
a correction of this mis-description and in fact 
conveyed nothing. 

I agree with Mr. Achhru Earn that this argu- 
ment is fallacious. It is immaterial whether the 
h actual conveyance of the property in suit took place 
on 16th March 1938 or on 12th April 1938 since 
limitation under Art. 10 runs, not from the date 
of conveyance, but from the. date of the registration 
of the instrument of sale. The reason why Art. 10, 
'Limitation Act, lays down that the terminus a quo 
jis the date of the registration of the instrument of 
jsale (in eases where the subject of the sale does not 
admit of physical possession) is no doubt that the 
tdate of registration is the date on which the public 
Imust be presumed to know that the transfer had 
Itaken place. A reference to S. 30, Pre-emption Act, 
Iwill show that the terminus date for the purposes 
of limitation, is the date on which publicity is 
given to the transaction, the object presumably 
being, to give persons interested an opportunity to 
know that a transaction has taken place which 
may give rise to a claim for pre-emption. Oonsequ- 
<SJ ently, the test for purposes of limitation is not the 
act of conveyance but the registration of the in- 
strument of sale. The registration of the deed of 
'16th March 1938 which conveyed the sale of oc- 
cupancy rights could not be presumed to inform 
any one interested, that a sale of proprietary rights 
had taken place. The necessary publicity could only 
be given by the registration of the actual deed of 
sale of proprietary rights, dated 12th April 1938; 
and from the point of view of publicity and noto- 
riety it would be wholly immaterial that this deed 
was not the actual deed of conveyance but merely a 
deed correcting a mis-description of the nature of 
the transaction mentioned in the earlier deed. I 
therefore, agree with Mr, Achhru Ram that the 
terminus a quo for the purposes of this ease is the 
second deed dated 12th April 1938. It follows 
^therefore* that this suit is within time. No other 
point was argued in this second appeal which there- 
fore fails and is dismissed with costs. 

G*.N./R.K. Appeal dimiiBsed, 

Limitation Act — 

(»42) Chitaley, Art. 10, N. 6;N.6 Pt. 2;N.7Pt.6. 

(*38) Bustomji, Art. 10 Page 6H Pt. 1; Page 556 
Pt* 5* 
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Sale J. 

ML Sharbati Dem-^Appellant 

V. 

Kali Pershad — Bmpondent* 

Exn. First Appeal No. 46 of 1941, Decided on X2th 
.November 1941, from order of Sub- Judge, First 
. <31^^ , Feroisepore, D/- 5th December 1940. 


(a) Guardians and Wards Act (1890), S. 47 
Order passed in exercise of guardianship juris- ^ 
diction^- Appeal is competent to High Court, 

An appeal is competent to the High Court from 
an order of a subordinate Court passed in the exer- 
cise of its guardianship jurisdiction, [P 119 G 2] 

(b) Guardians and Wards Act (1890), S. 47 

Application for appointment of guardian dis- 
missed with costs—Ordcf in execution ol costs 
is appealable to High Court. 

Where an application for the appointment of ibc 
guardian is dismissed with costs, an order passed in 
execution of the costs of such an application would 
be api^Jable to the same tribunal would have 
Jurisdiction in the original case, i. e., the High 
Court. []' r>0C 1] 

♦ (c) Civil P. C. (1908), S. 151 and O. 21, 

R. 17— Abuse of process of Court’* In S. 151 / 
— Act done as of right and in due course of law 
is not abuse of process of Court— Execution of , 
decree for Rs. 44 — Property attached worth 
about Rs, 3000 — Judgment-debtor not shown to 
have any other attachable property — There is 
no abuse of process of Court. 

No act done or proceeding taken as of vight and 
in due course of Jaw, is an abuse of the process of 
the Court simply because such proceeding is likely 
to embarrass the other party, A person who brings 
himself within the terms of a statute is not to be 
deprived of a right conferred by that statute on *so 
treacherous a ground of decib’on as an abuse of the 
process of the Court.* Nor is the failure to conform 
to a mere rule of practice, an abuse of process in 
every case; the Court must find in each case what 
exactly the abuse is. Therefore, where in execution 
of a decree for a palti*y sum of Rs. 44, the decree- 9 
holder attaches the property of the judgment-debtor 
worth about Es. 3000 as the judgment-debtor de- 
clined to pay and it is not shown that the judgment- 
debtor possesses any other property, cannot be 
said that there is an abuse of the process of the 
Court, [P 220 C 2] 

Shamair Chand^iox Appellant. 

A. Qrover — ^for Respondent. 

JUDGMENT. — This is a first appeal from an 
order of the First Class Subordinate Judge, Feroae- 
pore, holding that the action of a decree-holder in 
securing the attachment and sale of a house was an 
abuse of the process of the Court and directing him 
to pay to the judgment-debtor the sum ol Rs. 
257-8-0 on account of the loss caused to him by this 
action. A preliminary objection v?as taken on behalf 
of the respondent that no appeal lies to this Court, 
and that if the ease is appealable at all, the appeal 
would lie to the Court of the District Judge. A 
recitation of the material facts will show that there 
is no force in this preliminary objection. These 
facts are correctly stated in the judgment of the 
trial Court and need not be here recapitulated at 
length. Sufidee it to say, that the order of the lower 
Court was passed in the exercise of its guardian^ 
ship jurisdiction under the Guardians and Wards 
Act. An application by the respondent Kali JE^rshad 
for appointment as guardian of the minor, sons off 
the appellant Mt. Sharbati Devi had heen"dlsnlssed 
with costs; and in pursuance of thte' order Kali 
Tarshad had been directed to pay n snm of rupees 
143-3-0 as costs to the appellant,/ Oh '24trh October 
1939, Mt*' Sharbati Devi duly applied for execution 
by attachment of the property, Of the judgment- 
debtor, Ijoth moveable and,' immovable, aiid also by 
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his arrest. The juJgment-debtor was reportea to 
c be livinf? at Ainbala, and tlie application so far as 
the arrest of the judgment- debtor and attacbmeiit 
of his moveable property is concerned was infruc- 
tnous except in respect of a sum of Rs. 99-8-0 
which bad beeii deposited in another Court for 
Kali Prashad and which Bit, Sharbati Devi duly 
secured. This left a balance of approximately Rs. 44, 
The judgment- debtor refused to pay this small 
sum, and Bit. Sharbati Devi was compelled to 
proceed by coercive process for realization. She 
attached a house said to be worth Rs. 3800, men- 
tioning in her application for attachment that 
though the sum to be realized was small, she was 
compelled to resort to this process owing ^ to the 
contumacy of the judgment-debtor. Proceedings for 
the sale of this property continued in due course 
of law, and eventually on 12th July 1940 the shop 
was sold for Rs. 2725. It was only then that the 
3 judgment-debtor intervened to have the sale set 
aside by offering to deposit the amount due together 
with 5 per cent, of the sale proceeds. The judgment- 
debtor later also deposited the commission on the 
sale proceeds, due to the Government auctioneer 
and the sale was eventually set aside by the 
Court. 

The present application was made by the judg- 
ment-debtor on 2nd August 1940 for recovery from 
B'lt. Sharbati Devi of damages as compensation for 
the expense which the judgment- debtor had to 
undergo, over and above the actual decretal amount. 
The ground stated is ,,that in order to injure the 
rights of the judgment-debtor, the decree-holder 
purposely and knowingly bad attached a property 
considerably more in value than the decretal 
amount, and that the decree-holder’s action was an 
^ abuse of the process of the Court. The trial Court 
' has held that the action of the decree-holder did 
amount to abuse of the process of the Court and 
assessed the damages at Rs. 257-8-0. It is apparent 
from this recapitulation of the facts that an appeal 
is competent to 'this Court because the order of the 


small sum, in order to harass deerec-holder in exe- 
cuting the small balance of her decree. Proceedings ^ 
for the sale of the house, went on for some months 
in due course of law, and the judgment-debtor, who , 
though living at Ambala had been served from the 
beginning through his mukhtar at Ferozepore, 
could at any time have deposited the Rs, 44 in 
order to have the attachment on the house lifted. 
He did not do so. He compelled the decree-holder 
to go to the length of having the house sold ; and 
it was only afterwards that his application was 
made to deposit the small balance of the decretal 
amount, so as to have the sale set aside. 

No authority directly in i)oint has been quoted 
by either side but in Chitaley’s Code of Civil Proce- 
dure, Vol. I, under S. 151, Civil P. C., the learned 
author deals at some length in Note 6 on (p. 1220) 
with the meaning of the words “abuse of the pro- 
cess of the Court” in that section. After detailing f 
the actions which might amount to such an abuse, 
none of which apply to the present case, the learned 
author cites authorities for the proposition that no 
act done or proceeding taken as of right and in due 
course of law, is an abuse of the process of the 
Court simply because such proceeding is likely to 
embarrass the other party. A person who brings 
himself within the terms of a statute is not to bei 


deprived of a right conferred by that statute on 
‘so treacherous a ground of decision as an abuse of 
the process of the Court,’ Nor is the failure to con- 
form to a mere rule of practice, an abuse of process 
in every case ; the Court must find in each case 
what exactly the abuse is. Now, in the present case, 
Bit. Sharbati Devi had a statutory right to take out 
execution in respect of the sum of Rs. 44 being the 
balance due from the judgment-debtor which the 
latter declined to pay. In so acting, there was no g 
question of the decree-holder embarrassing the ^ 
judgment- debtor, if anything, the shoe is on the 
other foot, i. e., it was the judgment-debtor who 
was embarrassing the decree-holder by refusing to 
deposit the paltry sum due. 


subordinate Judge was passed in the exercise of 
its guardianship jurisdiction, in a matter arising 
out of a ease falling under S. 47 fa), Guardians and 
Wards Act, for which an appeal is specifically 
provided to the High Court. The subordinate Judge 
had dismissed an application for the appointment 
of the guardian and in dismissing it had awarded 
costs against the applicant (now the respondent). 
On the analogy of S. 47, Civil P. C., an order 
passed in execution of the costs of such an applica- 
tion would also be appealable to the same Tribunal 
as would have jurisdiction in the original ease,i.e., 
the High Court. I hold therefore that this appeal 
^ is entertainable by the High Court. 

Turning now to the merits of the case, it is 
common ground that the only section under which 
the Court wopld have power to award damages is 
S. 15X, Civil P, C,, and then only, if there has 
been an abuse of the process of the Court. I am 
unable to see how there has been in this case any 
abuse of the process of the Court. The short point 
is that after the attachment by the decree-holder 
of a sum of 99-8:0 the amount due from the 
judgment-debtor, was a, paltry Sum of Bs. 44 and ail 
thatithe judgment-debtor .had to do to avoid the 
subsequent trouble arid expense to which he was 
put, was to pay this small sum, I have satisfied 
mys^f that the judgment4^tbr knew vejfiy' well, at 
the time when the house, y!rh,s^;atta©hed,; that the 
only-ateount he had to pay was'B6% 44 and.lW he 
d^libsratMy and reca!oitrant)y this 


The only argument that has been advanced in 
this case is that to 0. 21, R. 17 there is a proviso 
to the effect that, in the case of a decree for the 
payment of money, the value of the property 
attached shall, as nearly as may be, correspond 
with the amount due under the decree ; and the 
lower Court seems to think that because in execu- 
tion of a decree for Rs. 44, property worth about 
Rs. 3000 was attached, this constituted an abuse of 
the process of the Court. Now, in this case, the 
judgment-debtor was not living within the jurisdic- 
tion of the executing Court and it is not shown 
that he had any other attachable property, move- k 
able or immovable, except the house in suit. He 
had deliberately refused to deposit the small balance 
of Rs. 44, In the circumstances, the natural course 
open to the decree-holder was to attach this pro- 
perty, and there was no abuse of the process of the 
Court in moving the Court to act accordingly. The 
judgment-debtor had plenty of time in the months 
intervening between the attachment and sale to 
have the attachment lifted, by depositing the small 
amount due but he r^u^ei to do so. In my opinlOB, > 
there was no abuse of the process of the Court and , 
no occasion therefore for the assessmentbf damages, 

I, thmefore, accept the appeal and set aside the 
decision of tho Subordinate Judge directing .the. 
decree-holder to pdy 'damages >.tb' 

' 'debtor, 'The appeRakt Mi: Sharbati; iff bfititled . 
■to her |^ts4a' the;prooeedl&gff the 
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jiidgment-debtior, on 2nd August 1940 and of the 
appeal in this Court, 

K,S,/E.K. Appeal allowed^ 


C. P. C. ■■ 

(c) (»40)*0hitaley, S. 151 N, 6 Pts. 18 to 20. 

(*41) Mulk, S. 151 Page 481 Note ‘Prevent abuse 
of process of Court.’ 
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Sale J. 

Deioan Ghand and others — Debtors — 

Petitioners 

V. 

; Daulat Bam — Creditor — Bespomlent, 

^ Civil Eevn. Petn. No, 169 of 1941, Decided on 
2nd December 1941, for revision of order of Dist. 
Judge, Eawalpindi, B/- 20th December 1940. 

(a) Hindu law — Joint family — Minor mem- 
ber cannot be adjudicated insolvent. 

The minor co-parceners of a joint Hindu family 
oannot be adjudicated insolvent ; (’37) 24 A. I. E. 
1937 Pat. 665, HeZ. on, [P 122 C 1] 

(b) Hindu law— Joint family— Family busi- 
ness — Adult members adjudicated insolvent— 
Share of minor members is liable only if debt 
was for family business. 

In an insolvency affecting the adult members of 
a joint Hindu family carrying on a family business, 
the liability of the share of the minor co-parceners 
in the joint family property depends upon whether 
^ the debt in question was borrowed for the joint 
family business : (’33) 20 A, I. E, 1933 Lah. 901, 
Bel on, [P 132 0 1] 


(c) Provincial Insolvency Act (1920), Ss. 6 (c) 
and 54 — Fraudulent preference — Test— Onus — ^ 
Transfers by debtor’s authorized agent In 
favour of agent’s relations held amounted to 
fraudulent preference. 

The onus of proving that the alienations by the 
debtor constituted fraudulent preference under 
S. 6 (c) is on the party who impugns the transfer. 
The test for determining whether transfer consti- 
tutes fraudulent preforenco is to see what was the 
dominant motive of the debtors in satisfying the 
particular creditors. [P 122 0 1] 

Three alienations of the property of the Joint 
Hindu family firm were effected on the same day 
by its authorized agents who had beeen duly em- 
powered to sell or mortgage the family property in 
order to liquidate its debts. All the three aliena- 
tions were made in due to rela- 

tions of the agents and it was this fact ihas « 
impelled the petitioning creditor to petition in ^ 
insolvency shortly to prevent other such alienations 
Beld that the dominant motive for the transfers 
was to prefer the three creditors who wore related 
to the agents of the joint family firm ; and the 
transfers were fraudulent within the meaning of 
S. 54 because the three creditors were given pre- 
ference over other creditors. [I? 122 G 1] 

Achhru Bam — for Petitioners. 

A, JN. Grover — for Kespondent. 

ORDER.— This is a petition for revision of an 
order of the learned district Judge of Rawalpindi 
aMrming a judgment of the learned insolvency 
Judge, Rawalpindi, adjudicating the respondents 
insolvents on the petition of a creditor. The res- 
pondents in this case aro members of a joint Hindu 
family who aro tho proprietors of a business undei 
the name and stylo of Bhola Shah Lakhi Shah# 
The following pedigree-tablo will illustrate tho 
relationship of the respondents : 


BHODA SHAH 


Dakhi Shah 


Buni Ghand 


i r. 


Be wan Ghand Janak Baj 
Eespd. No. 1 No. 2 


Bam Sarup No. 12 
(minor) died during 
pendency, Mother 
is h. R. 


Faqir Chiuiil 

4 sons ail minors 
respondents 8—11 


1 


Mehr Ghand Karam Ghand Hari Ghand Ram Ghand Manohar Dal 
No. 3 No. 4 No. 5 No. 6 (minor) No. 7. 


It will be observed that of the respondents five 
are minors, viss., Manohar Lai, son of Lakhi Shah 
and the four sons of Faqir Ghand. The material 
facts ate that on 12th July 1932, the major members 
of the family together with the minors acting under 
the guardtohip of their mothers esecuted a regis- 
tered mukhtarnama appointing three persons Han 
Ohand, Glanpat Hai and Narain Das as their agents 
and authorising iHem to sell Or mortgage the im- 
movable family propeiety in oMer to liquidate thmr 
debts. On 21st February 19S4, these agents execu- 
ted three deeds in favour of three creditors respec- 
tively, viz,, Ex. P-l, a mortgage with possession of 
a house, Ex. P-2, a mortgage of a shop and Exhi- 
bit P-3, sale deed of a house property. Three weeks 
later, on I3th March 1934, Eesheo Das, another 
or^ditpr, applied for the adjudication as insolvent 


of all the respondents, including the minors* in 
their capacity as proprietors of the joint Hindu 
trading family firm Bhoia Bhah Lakhi Bhah, The 
learned insolvency Judge adjudicated all these per- 
sons insolvents on 38th May 1040, and the decision 
has been confirmed in appeal on 20th Bocember 
1940. Arguments in appeal have been confined to 
two points : (1) Position of the minor respondent^' 
as affected by the order of adjudication, and 
(2) Whether there has been, as held by the Gourta 
below, any act of insolvency on the prt of the 
respondents. 

As regards the minors the learned BIstiict Judge 
in appoal has pointed out in the li^st paragraph of 
his judgment that while the Joint Hindu family 
can be adjudicated insolvent IM order of adjudica- 
tion does not afdct the mliadr members. He goes M 


H 
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to add that the share of the minor members cap, 

^ however, be tafeen possession oi by the receiver in 
Insolvency. There is no doubt— and indeed Mr. 

^ Grover does not contest the point — that the minor 
coparceners of a joint Hindu family cannot be ad- 
judieited insolvents (see 16 Pat. 724^1. The question 
however, oi the liability of the share of the minors 
in the Joint family property in an insolvency a:Seet- 
ing the ad ait members is a separate matter. The 
minors would not of course, have any personal lia- 
bility nor would their property, other than their 
share in the joint family property, be liable. The 
liability of their share in the joint family property 
would depend on whether the debt in question was 
borrowed for the joint family business. Tbs observa- 
tion, therefore, of the learned District Judge that 
the share of the minor members can be taken pos- 
session of by the receiver in insolvency must be 
read subject to the qualification that the debt was 
b in fact borrowed for the joint family business : (see 
a Division Bench authority of this Court, 151jah.9-). 
Whether the debt was in fact borrowed for the 
joint family business is a question which does not 
appear to have been investigated in this case and on 
which an expression of opinion at this stage might 
be prematuro. 

Turning now to the question of whether acts of 
insolvency have been committed in this case the 
learned Judge has held that the three alienations, 
Exs. P-1, P-2 and P-3 arc acts of insolvency because 
they amount to fraudulent preference under S, 6 (c), 
Provincial Insolvency Act, read with S, 54. These 
three alienations wereefieoted on the same day, viz. 
2l8t December 1934 by the authorized agents of the 
joint Hindu family firm who had been duly empo- 
wered to sell or mortgage the family property in 
order to liquidate their debts. It is significant that 
^ all three alienations were made in payment of debts 
due to relations (of the agents), and it was no doubt 
this fact that impelled the petitioning creditor to 
petition in insolvency shortly to prevent other such 
alienations. 

It has been urged on behalf of the petitioner that 
the learned District Judge in holding that these 
alienations were acts of insolvency has overlooked 
the fact that the onus of proving that these aliena- 
tions constituted fraudulent preference under cl. fc) 
jof S. 6 Is on the party who impugns the transfer. 

I agree with Mr. Acbhru Earn that the onus is on 
the party impugning the transfer and that the test 
is to see what was the dominant motive of the 
debtors in satisfying these particular creditors. But 
even accepting this proposition of law, I am unable 
to hold that the decision of the learned District 
Judge is wrong. The dominant motive in the present 
case appears to have been to prefer the three credi- 
tors j, who are related to the agents of the joint 
family firm; and the transfers were, in my opinion, 
fraudulent, within the meaning of S. 54 of tiie Act 
because, .these, three creditors were given this pre- 
ference ov^ielpther creditors. Por this reason I do 
not interferf ^ith the decision of the learned Dis- 
trict Judge dh thls point. As regards the position of 
the minor respoif^ents, I have indicated in my judg- 
ment that their dh#e in the joint family property 
would only be liable in th^e insolvency proceedings 
If afid when it is established that the debts were 

Fai 172 LC. 737 : 16 
- Pr«tsaa v. item . 

J..c; e93V 






borrowed for the Joint family business. Subject to 
this observation the petition fails and is dismissed 
with costs. 

G.N./E.E. Order accordmffh\ 

Hindu Law — 

(a) (MO) Mulla, Page 312 Ft. (n). 

(b) (’40) i^lulia, Page .307 Pt. (s). 

(’38) Gour, Page 547 Ft. 1, 

1. L E. (29) 194(2 Lahore 'iS2 
Young 0. J. 

Faqir Ghand — PetiUoner 

V. 

Karam Ghand Hiieshi — RespondenL 

Criminal Bevn. Case No. 2161 (Formerly OrimiBal 
Mise. No 444) of 1941, Decided on 2St.h November ^ 
1941, against charge pending in Court of Magistrate, i 
First Class, Lahore. 

(a) Criminal P. C. (1898), S. 526 — Apprehen- 
sion in mind of accused. 

The accused filed a written statement in which 
he made serious complaints against the Magistrate 
as well as disclosed prima facie, a good defence. 
The Magistrate filed the written statement without 
even reading it : 

Held that there was sufficient ground for appre- 
hension in the mind of the accused, [P 123 C 1] 

(b) Criminal trial — Two similar complaints 
dismissed — Third complaint on same facts held 
should be quashed. 

The fact that the petitioner has been harassed 
already by two similar complaints, both of which 
have been dismissed or he himself discharged, is ^ 
ample ground for quashing a third complaint mad© ® 
on the same facts. [P 123 0 2] 

(c) Criminal trial— Criminal Courts not to be 
used to collect civil debt. 

Criminal Courts should not be used to collect a 
civil debt. Therefore a complaint filed in a criminal 
Court with the object of colieoting a civil debt 
should be quashed, [P 123 C 2] 

B.L. Anand and Pur an Chand — for Petitioner. 

Bhagwat Dayal — for Eespondent. 

ORDER. — This is a petition by one Faqir 
Chand for the transfer of a case from the Court of 
Lala Ganga Bishen, Magistrate, First Class. The 
charge against him is under S. 420, Penal Code, 
that is, for cheating. The history of this matter is 
astonishing. In 1027 one Allah Bakhsh sold certain 
land to Mt. Pazal Nishan. The title deed is Es.P-E. ^ 
In that title deed it is recorded that Allah Bakhsh is 
the owner in possessioa and that he transfers the 
ownership and possession to Mt. Fazal Nishan. Oa 
25th March 1935 Mt. Fazal Nishan sold the sam© 
land by sale deed, Ex. P-D., to Faqir Chand, th© 
petitioner before me today. In that sale deed it is 
recorded that Pazal Nishan, being the owner m 
possession of the land, transfers the same to Faqir 
Chand as owner in possession. On 6th January 
the petitioner Faqir Chand received a letter Wfii 
the Deputy Commissioner, Lahore, recordir^ th^t 
the mutation of this land had been entered in the 
name of Faqir Chand but the mutation* had 
been finally decided. OnTlth Mar^"’I0S6;l*aqir ' 
"Ohand having, a marriageMb.‘pe^'fqrm\mp^^ 

'With/;; the , respondent cQm.^.ainihli‘^' this, land’ for 

recited that 

■ of tho 
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land. Noilanig l^appcuicd for ihroo year's; the Ticti- 
tiooer received no notice that anything v;a'-? wrong 
iind no conrplai'-'t wa--’. made to him hy the mort- 
gagee, On the ciUer hand, the petition^.’ allogcfi thai 
the eompliunajil mortgagor, having to ^:c^^:s^y a 
decree agai I st hAni ashed the petitioner to repay r,be 
Bs, 500. O'^bls the peti ticn '•jr was not in a p’-bhion 
to do. On Idih Pebrnary lOlifJ tiso rcrpondj-nt iilctl 
the iniorniatioii hi ibis ca^o against the iiu\.iiiorier 
accused. ‘It vnic alleged thcA Iis’h.td represented cu 
the s'espondent tbet he the owner in pAiSbcesion; 
that ho vres not tbs owncu- rn po^so^Iou, that the 
land was \vakr‘ and tlnit Farpr Ghand had never 
been in possess ion ci Ii. ii’bo complaint was dis- 
missed by Mi;:. Mukerp (then acHog as Magistrate 
now a Sessions Judg^-'') under ts. 203, Criminal T. G,, 
that is, that there was no ground for proceeding 
against the accused. On a revision petition to the 
Bessions Judge a further enquiry was ordered. The 
h case then came before Chaudbri Kanwar Singh 
(then acting as Magistrate now a Sessions Judge) 
and he dismissed this complaint on 7th July 1930 
in default of appearance by the respondent: he also 
stated in his order that there was no ground for 
proceeding. In spite of this, another complaint on 
oth March 1940 was filed by the complainant, on 
the same facts as before, before a Magistrate of the 
first class. On 4th October 1940 the complainant’s 
statement was recorded and one witness, his own 
advocate, was produced. The complainant was 
ordered to produce his witnesses nest day, but on 
Sth October 1940 this new complaint was again dis- 
missed in default in the absence of the complainant 
and the accused was discharged under S, 259, Cri- 
minal P. 0. 

On lith October 1940 the present complaint was 
lodged, this being the third complaint lodged 
c against this accused on precisely tho same facts. 
Today is 28th November 1941 and this case is still 
unfinished in tho Magistrate’s Court. Various 
rgrounds have been submitted to me by the peti- 
itioner on the question of transfer. 1 do not need to 
j particular] ao them: there is one, at any rate, which, 
ito my mind , reasonabiy may occasion apprehension 
iln the mind of the petitioner. As long ago as 31st 
'March 1910, ho filed a written statement in which 
ihc makes serious complaints against the learned 
'.Magistrate as well as discloBos, what appears to be, 
ipriina facie, a good defence. The Magistrate filed 
jthe written statement without even reading it. This, 
the learned Magistrate admits. However I do not 
think it is necessary to transfer this case. The case 
for the prosecutioa is now closed. I have asked 
counsel, who appears for the respondent, to show 
me any evidence for the prosecution which would 
(i give any Court the slightest reason for finding ih© 
petitioner guilty of the ofience with which he is 
charged. Counsel can point to no such evidence. Ho 
produced the evidence of one witness who says 
vaguely that about 5| years ago he hea.rd a conver- 
sation between the accused and some other man 
who claimed to be in possession of the land. This 
conversation was said to have been heard in the 
open air on some unspecified date and it seems im- 
possible that this evidence could ever be accepted by 
anyone as of the slightest value. On the other hand, 
the complainant himself produced the jamabandi of 
1938-39 in which the petitioner is entered as the 
owner and the complainant as the mortgagee and 
the patwari who was called by the complainant 
stated that the land was vacant. 

In order to prove fraudulent inisreprasentat!on,it 
ivonld be necessary to show that in spite of the title 
■ deeds' of this, property recording the transfer from 


Lahspe 

Allah. Bakb.^ib to Pazal Nisban and from Mt. 
Fax'jl Nh^han to Faqir Cir'.nd, She p^titboer kaew ^ 
that ihiB laud wiv-. In Ihe rO’-scHsIoii ot some ons 
ol-e; tiiP pC'tiiKnior iia-itlultrutly jT'prcr-ervbd ii 
Ll' iLv^vt;-tv’e that In no' WiS in bh. posscs- 
.ssoii kao;, in .r Iz vn,<: net. T’h ‘’'.j not ;i. rielratilia of 
ovidfinen whl.nn '•nTal'I puliile ony Conrt io to 
ru!.v t.'on.-Insioi.. Af-iit, Trenji ‘/round, t'hc] 
fact Fiat Uin jifeL-tloj-er nu-a filrr'idyl 

Ly Ino .’/siniia.* , truiui tj! vFrj-ii ha.vf' lM»cn| 

01 h.o hliij.'j'ii’ ‘aot !«'* "^’roundj 

iOL’ qua'-hsii;’^ a ihuNl 00 i.it. pi ‘.jot nriJc ''.wi tho isattncj 
facts. Tiseec be am e.nil to of Iblsj 

kind. In add Uiou it app.il i>: to ■'.ne tlLnt tb;.-, h a; 
typktat cai’.c of tuc* criruinal bo’.n.p, h'-ioi io] 

eoiloct a civil debt. For all theso Emrn.ni-i iberofore! 
in tliG exercise of my rsvFJonat jinn^jclictiod uuder 
B. 439, Criminal P. C., i qua,sii the pronocufngs in 
tho Magistrate’s Court and acqull; the accused. 

K.B./R.K, Procmiingr, quashed, ^ 

Cr. P. C. — ’ """ 

(a) {’41) Ghitaley, S. 520 N. 5. 

(’41) Mitra, S. 526 Pa-a 1701 N. 1371 and 
Page 1705 N. 1372. 

(b) (’41) Chitsley, 8. 439 N. 20 PL 16; S, 403 
N. 2 Pt. 4. 

(’41) Mitra, S.439 Page 1432 Note ‘Power to alter 
or reverse order or quash proceed fogs’; B. 403 
Page 1289 N. 1097, 

(c) (’41) Chltaley, B. 1 N. 1 Vt 2, 
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Sale -T. 

Gokal Chand — Decree-holder — Appellm t 

i/ 

Kiahori Lai — J udgment-deUor — 

Eenpondent. 

Hxn. First Appeal No. 150 of 1041, Decided on 
21st November 1941, from order oC Senior Sub- 
Judge, Ambala, D/- I5tli February 1941. 

Civil P. C. (190S), S. 33 and O. 34, R. 4 
Power of executing Court— Mortgage decree — 
Sale of mortgaged property even though pro- 
perty is beyond Jurisdiction cun be ordered— But 
Court has discretion in matter. 

An exeeuting Court has power to order the sale 
of mortgaged property even though the property Is 
situated beyond the limits of its jurisdiction. The 
Court has however a discretion to decline to do so 
on the score of convenience : (’33) 20 A. I, IL 1933 
Dab. 687 and 22 CrJ, 871, Mel on, [F 124 C 1] 

Slmnair Ghaud — Xor Apj^i^Uant. 

Eoop Ghand — for Respondout. 

JUDGMENT, — This is an execution first appeal 
from an order of tho ioarnod Senior Subordinate 
Judge of Ambab passed in oxeculJon of a mortgage ' 
decree for Bs. 17,500, The decrce-holder had ap- 
plied for sale of the property which ^ was 

situated partly in Ambala district and pftly In 
Ohakrota (Dehra Dun District). The learned Senior 
Subordinate Judge declined jurisdiction to soli the 
Chakrota property as being outside the }nrisd|ptioia 
of the Court. It is urged in appeal that this refusal 
Is contrary to the proviBions of B, B$, Civil P. 0. 
The Buies given by Mulla in his Civil Procedure 
Code relative to S, 38, indicate that while territorial 
jurisdiction la normally a cpndlto precedent to a 
Ocurt executing a decree, vthmre is an exception in 
the case of execution of; a rbortgage decree 
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0. S4, R. 4, whereby the Court which passes the 
decree, may execute it even though the property is 
situated beyond the local limits of its jurisdiction. 
- As held by Broadway J. in A.I.B, 1933 Lab. 687,^ 
this point is concluded by authority; and indeed 
,Mr. Bup Chand on behalf of the respondent, does 
jnot question the view that it is settled law that an 
icxceuting Court has power to order tbo sale of 
Imortgaged property even though the property is 
{situated beyond the limits of its jurisdiction. 

Mr. Hoop Chand *s argument is confined to the 
■point that though the Senior Subordinate Judge 
undoubtedly has jurisdiction to sell the Chakrota 
property, the Court has a discretion to decline to 
do so on the score of convenience. This argument 
I accept. As stated in 22 Cal. 8712 (at p, 875) the 
decision should not “be understood as holding that 
the executing Court is alone competent to hold the 
sale in execution of a decree, for, in many cases, it 
S would no doubt be more convenient and proper that 
the sales of various lots of immovable properties 
r"* mortgaged should be held in districts in which 
they are situated,” But this is an aspect of the case 
which the Senior Subordinate Judge has not con- 
sidered. In accepting this appeal, I have to point 
out that the learned Senior Subordinate Judge has 
full jurisdiction to sell the Chakrota property; but 
it will be fox him to decide after hearing the par- 
ties, whether on the score ofconvenience, he should, 
or should not exercise this jurisdiction. The Senior 
Subordinate Judge will have full discretion to 
decline to do so, if he thinks it will be inconvenient 
for the Court to deal with the Chakrota lU’operty. 
I make no order as to costs. 

K.S,/B.K. Appeal alloived, 

(*33) 20 A. I. B. 1933 Lah. 687 ; 143 I. C. 574 ; 
p 14 Lah. 457 ; 34 P.L.R. 815, GirdhariLal v. Pars 
Bam. 

2. (’95) 22 Cal. 871, Jagernath Sahai v. Dip Eani 
Koer. 

C. P. C* 

(’40) Chitaley, S. 38, 6 Pts. 3 and 4; S. 39, 

N. 8 Pt. 2. 

(»41) Mulla, S. 38 Page 162 Pt, (m); S. 39 
Page 167 Pt. (J). 

A. L B. (29) 19^2 Lahore 125 

Balip Singh and Din Mohammad JJ. 
Mahant Saya Bam Das Potra Ghela of 
Maliant Char an Dass — Plaintiff 
— Appellant 

Y, 

^ Lahore Electric Supply Co., Ltd. — 


does not apply : (’18) 5 A. I, B. 1918 Mad. 120, 
Commented upon ; (’29) 16 A. I. B. 1929 All. 382 ^ 
and 1904 A. G. 179, ReL on ; (1891) 1 Ch. 658. 
Disiing. [P 125 C 1, 2] 

M. C. Maliajan and Khan Chand — 

for Appellant. 

Jagan Nath Aggarwal — for Respondent, 

OBDER OP REFERENCE TO 
DIVISION BENCH 

ABDUL PiASHIB J An easement, where the 

servient tenement is owned by a private individual, 
can be acquired by an enjoyment as of right with- 
out interruption for a period of 20 years. Where, 
however, the servient tenement belongs to Govern- 
ment, no easement can be acquired unless the right 
to light, air or water has been enjoyed without 
interruption for a period of 60 years. In the present 
case, the servient tenement belonged to Government 
from 1856 to 1936. Thereafter, the servient tene- f 
ment was purchased by the Lahore Electric Supply 
Company Limited. The learned District Judge has 
held that the temple has enjoyed an easement as of 
right for a period exceeding 20 years. It has, how- 
ever, been found by the lower Court that the temple 
has failed to establish the enjoyment of an easement 
for a period of 60 years. Mr. Mehr Chand Mahajan 
contends that the words ‘belongs to Government* 
in sub-s. (2) of S. 26, Limitation Act, and similar 
words in the Easements Act, mean that the servient 
tenement, at the time of the institution of the suit, 
should belong to Government and that if that is so, 
the plaintifi will have to prove user for a period of 
60 years to make his right absolute and indefeasible. 

If, however, at the time of the institution of the 
suit, the servient tenement has passed from the 
hands of the Government to a private individual 
and the plaintifi has enjoyed the easement for a g 
period of 20 years before the institution of the suit, 
his right to the easement has become absolute and 
indefeasible and cannot be defeated by pleading that 
as the Government was the previous owner the ease- 
ment could not be acquired by user for a period of 
20 years only. 

It was held in 41 Mad. 6221 that the words 
‘belongs to Government’ in the last paragraph of 
S. 15, Easements Act, must refer not to the time of 
suit but to the time during which the easement is 
enjoyed, A contrary view was taken by a Single 
Judge of the Allahabad High Court in 116 I. C. 
808.2 The two rulings referred to above do not con- 
tain any reasoning in justification of the conclusions 
arrived at. The present case is an important one : 
and I am told by the learned counsel that the un- 
successful party is bound to file an appeal under 
the Letters Patent. As this appeal raises -an im- ^ 
portant question of law, it is desirable that it 


Defendant — Despondent. 

Second Appeal No. 629 of 1939, Decided on 17th 
November 1941; ease referred to Division Bench by 
Abdul Rashid J„ D/- 11th October 1940. 

* Limitation Act (1908), S. 26 (2)— ‘Belongs* 
—Meaning of— Servient tenement being trans- 
feree from Crown— 60 years* rule does not apply. 

The word ‘belongs^ in S. 26 (2) should be given 
its pMn meaning or should not be interpreted by a 
forced construction as ^ulvalent to ‘has belonged.* 
Tffe^efore where an is claimed over some 

fjom' the 


should be authoritatively decided by a Division 
Bench. Subject to the orders of the learned Chief 
Justice, I refer this case to a Division Bench for 
disposal. 

JUDGMENT OP DIVISION BENCH 
DALIP SINGH J* — The plaintifi brought a 
suit against the Lahore Electric Supply Company, 
Limited, for an injunction restraining them from 
closings drain which conveys the plaintifi’s water 
through the defendants* land on to a municipal 
drain. Heolaxmed an easement by prescription of 

;i, P3.8) I A. L B; 1918 Mad, X20 ; 45 1 6. 98 : 84 
^ L* J, 8^ 41 HAd> 622, Brinlva^ U^dya y# 
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II; appe;irs that; previuiir, to the 
e Supply Company bccomin;:» tlie 
d was owned by Govcrnaioni ^7hioh 

0 the Company on 2Bth April 1936. 
the trial Court that no U:^er of 00 

1 proved but It waR also held that 
•s had been proved. The trial Court 
jit on 29tb November 1037 holding 
■d of presoription for ao cjseiaent; 
'Diont was GO years. llOio learned 
dismissed the appeal. The matter 
[ before a learned dudge in Single 
'erred the case to a Division Bench 
that a difrlcidt question of law was 

tot raised there are two conflicting 
•St is 41 Mad. 622,1 where a Division 
Madras High Court apjjeared to hold 
Q the case of the Crown owning somo 
iuently selling it to a private party, 
imitation for acquiring prescrix^tion 

0 years and that the plaintiff could 
a suit against the transferee the 

;hicli he had been enjoying the ease- 
jhe Crown or the Government. In 
acquire an easement against such a 
plaint! fi would have -to prove 60 
ler against the Government or 20 
inst the transferee. The learned 
lomewhat — If I may say so with all 
>ntradiction to the argument which 
pting that if the period of 58 or 59 
od, then the plaintiff would be enti- 
period in the hands of the transferee. 
>ldng at the matter appears, as I have 
all respect to the learned Judges, to 
ctory. There can bo no question of 
iod great or small to the period re- 
the transferee, if the decision of 
>s of the Madras High Court were 

<his ruling, there is a ruling of the 

1 Court reported in 116 I.C. 806,“ in 
ter view was held that in the hands 
e the period during which the land 
e hands of the Government could be 
aake up the full period of 20 years 
guire an easement against the traus- 
A. G. 179'^ at p. 189, the House of 
id that an easement is acquired by 
Drought and 20 years prior user as 
ing proved. Thus, an easement differs 
s from other rights in that the mere 
oes not create an easement. It is the 
which turns the right into an inde- 
nt would follow therefore that on the 
Ion of the statute the right would be 
5 t the transferee to whom the pro- 
y the expiry of a period of 20 years 
js next before the suit brought. It is 
^ever, following the commentary in 
tri at page 218 that this view creates 
melythat an easement which had 
fed against the Grown is by transfer 
imediately acquired as against him 
ore correct view would be to inter- 

“belongs** in S. 26, Limitation 
longed A* I do not see how this vio^ 
in language of the section is neees- 
aatever might apply in 


A.C. 170 ; 73 L.J.Oh. 484 : 90 L.T. 
30 : 20 T. L. B. 475, Coils v. Homo 
Itores.’ 


England as regards derogation from Crown grants, 
etc. etc., I do not seo how when the statute lias w 
Rpecilically named the Grown and prescribed the 
?jeri<jd of limitation, against the same, another por- 
tion of the section, equally plain, should be differ- 
entiy toterproied by reason of Home principles as to 
statutes not derogating from the Crown's rights, 
or tbat statute^, should bo interpreted not to dero- 
gate from the Crown's righto. The statute as I 
understand it, simply bus given au (extended period 
over a right to be acquired against the Crown. It 
has not provided for transferees fn'Jiii the Crown 
f-njoying the same extended right. Nor has it laid 
down that no easement can be acemircu against the 
Crown, nor that during the period of 60 years there 
can be no process of acquiring an casement against 
the Crown. This not being so, I fail to see what 
derogation of the Crown*s rights or privileges is - 
achieved by holding that the transferee from the 
Grown merely holds the land just as an ordinary / 
individual %voold bold it subject to the rights of 
casement which have been acquired against that 
property by other subjects if they have complied 
with the statutory requirements. If it be contended 
that the Crown would not be able to sell property 
at the full value that it has in the Crown’s hands, 
it may be answered (!) that the statute has made 
no such exception and (2) that property acquired by 
the Crown similarly will not be subject to an ease- 
ment though an easement might, if a suit had been 
bjnught, have been claimed against the prior owner. 
Thus, if the Crown loses in one direction by this 
interpretation of the statute, the Crown gains in 
another. Hence, I sec no reason why the word 
‘‘belongs*’ should not bo given its plain meaning or 
bo interpreted by a forced construction as equiva- 
lent to “has belonged.’* 

i would therefore, aecex)t this appeal and decree ^ 
the plaintiff’s suit* In the circumstances of the 
case, us there were conflicting decisions on the 
X)Oint, I would leave the parties to bear their own 
costs throughout. I may add that an English case, 
(1891) I Ch. 658,*^ was relied u^jon by the learned 
counsel for the respondent; but that case proceeded 
on the short x>oint that in the English Act B. 3 
which was applicable to light did not mention the 
Crown and therefore no easement nor any process 
of acquiring an easement could proceed against the 
Crown in the matter of an easement of light. That 
case therefore has no bearing on the question in 
India. 

DIN MOHAMMAD J. — I agree* 

K.S./R.K. Apijmt allowed. 

4. (1891) 1 Ch. 658 : 60 L. ,L Ch. 345 : 6*4 L. T. 

438 ; 39 W. K* 602, Perry v. Eames. 

, Limitation Act — 

(’42) Chitaley, S* 26, H* 16 Pts. 4 and 
(’38) Buatomji, S. 26, Page 510 Noie ‘Ease* 
ment against Government.’ 

i. I. R. (29)1942 Lahore 125 

Young C, J. and Becebxt J. 

Sal Mpkand — Petit? omr 

V* 

Emperor. 

Criminal Bevn, Petn* No. 741 of, 1041, Decided 
on 29th Oetol)er 1941; case reteed to Division 
Bench by Tek Chand J,, D/*. A7lh July 1041, 

Motor Vehicles Act (1939), S, 123 (1) o.- 
Lorry owned by two' persons One Of thehx: 



1. L K. 
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convicted and fined — other, though not 

^ illegal is undesirable. 

Wlia's lorry is owned by two persons in part- 
n&rsbi\\ efioii oC them is the owner of the lorry and 
each of them would Tbe liable under the strict 
wording of S. 12;i (I) for the illegal act, and tbore- 
f'ove it ainnoi be said that whon one of them has 
been convicted and lined the other cannot be fined. 
But in such cases it is undesirable to exact a fine 
from all the owners separately. [P 126 C 1] 

*(b) Motor Vehicles Act (1939), Ss. 22 (1) 
and 42 (l.)-^Lorry cut on particular day contrary 
to provisions of Act-Only one offence is com- 
mitted — Stopping lorry at several places and 
charging owner for several offences is not 
proper. 

If a lorry ?s out on one day contrary to the 
provisions of t'ho!Act,ib cannot be slopped at several 
places of its journey and the owner charged for any 
number of separate olfenccs. The ofience is using 
the lorry on the particular day and therefore there 
is only ooe offence. Framing several charges in such 
a ease is improper. [i‘ 1*26 C 2] 

• ^(c) Motor Vehicles Act (1939), Ss. 112, 123 
—Subsequent offence — Accused should have 
commuted same offence with knowledge of 
previous conviction. 

I Where a man is charged with failing to get a 
permit from the Hegiotial and Provincial Transport 
Aotbority, it Is inequitable to exact the enhanced 
fine unless he has sufiered a first conviction and 
after that conviction he has .again ofieiided. Hence 
where he is charged in several cases at one and the 
same time and convicted, he has not with know- 
ledge or a conviction committed again the same 
oSence. [P 126 C 2] 

^ Boop Chand — for Petitioner. 

R, 0. Son4 for Adtvcaie-G^neral — 

for the Crown. 

YOUNG C. J These are petitions for revision 

submitted to this Court by the Sessions Judge, 
Shahpur, and ordered to be ijlacod before a Division 
Bench by the learned Single Judge who originally 
heard thorn. The facts arc that Balmokand was 
charged under Ss. 22 (1) and 42 (i), Motor Vehicles 
Act. He was convicted under S. 112 road with S.22 
(I)and S. 123 (1) read with S. 42 (1) of the said 
Act. Hs was fined Hs. 10 for each of these ofiences. 
With regard to this conviction, the point taken by 
tbe applicant is that be is the co-owner of a lorry 
which was being used without registration and 
without a x>3rniit by the Begional and Provincial 
Transport Authority. The co-owner a certain Dhvan 
d Chand had already been convicted under the same 
sections and fined. It Is argued by this applicant 
that his co-owner having already been convicted 
and fined he could not be fined for the sameofience. 
This point may be quite briefly dealt with. Under 
B. 123 (1) It Is enacted that “whoever causes .... 
or allows a motor vehicle to be used ...... in con- 
travention of the provisions of sub-s, (1) of S, 42 . * 
. . This being a partnership of two persons, each 
[of them is the owner of the lorry and each of them 
would be liable under the strict wording of the 
section for the iUe|a.l act, and therefore it cannot 
jhe said that the point, taken by the applicant is 
jsound. We however think that in these oiroum- 
jglances in the case of a lorry which is owned by 
, jtwo br>'mote persons It is 'Undeshahle'to eilact a fine 
Irom-'.all ,th©' owners 'sepretelf.. If' ‘th4^ lorry' had 
beep- owned ,% mn the fine- would have been 
' like "saine kimmk Wo thore’fbied'’ think ' inVthis’:. issse 


that the fine on Balmokand with regard to cas® 

No. 206 should be remitted and we recommend ^ 
accordingly. 

The second point raised in eases Nos. 207 and 208 
is that both these ofiences (similar in character and 
ofience to case No. 206} were committed on the 
same day. The lorry was going to a certain village 
and back again. It was seen at two places and 
therefore two charges were made. This appears to 
us to be improper. It seems obvious that if a lorry! ' 
is out on one day contrary to tho provisions of tho 
Act it might be stopped at every yard of its journey 
and the owner charged for any number of separate 
ofiences. The ofience in our opinion is using the 
lorry on the particular day and therefore in cases 
Nos. 207 and 208 there is only one ofience and not 
two. The conviction on the second case (208) is 
therefore set aside and the fine will be returned (if 
paid) to tho applicant. The third point taken is 
that in cases Nos. 207 and 208 as they were “sub- J 
sequent ofiences’* tho enhanced fine of Bs. 100 was 
inflicted. Under S. 112 of the Act it is enacted . . . 
if having been previously convicted of any ofience 

under this Act he is again convicted of an 

offence under this Act he shall be punishable with 
fine which may extend to one hundred rupees. The 
applicant having already been convicted in case 
No. 206 there is no doubt that he comes within the 
provisions of Ss. 112 and 123 in that he has again 
been convicted of two ofiences. We think however, 
that in a case where a man is charged a,s here with 
failing to get a permit from the Regional and Pro- 
vincial Transport Authority, it is inequitable to 
exact the enhanced fine unless he has suffered a 
first conviction and after that conviction he has 
again offended. In this case, he was charged in all’ 
these cases at one and the same time. The appli-^ 
cant had not with knowledge of a conviction com- 0 
mitted again the same offence. Although as we have 
pointed out, on a strict wording of Ss. 112 and 123 
it is permissible to fine him Rs. 100, under the) 
circumstances of this case we recommend that the 
fines in case No. 207 should be remitted. 

K,S,/B.K. Order accordingly, 

a. I. E. (29) 1912 Lahore 126 

Tbk Chand and Blacker JJ. 

Karmn Dad — Judgment ^debtor — 

Appellant 

V. 

Bam Asra Mai, auction-purchaser and 
another, Decree-holder — Bespondents, 

Hxn. Second Appeal No. 1765 of 1940, Decided on 
19th December 1941 ; case referred to Division Benck 
by Beckett J., D/- 10th June 1941. 

(a) Civil P. C. (1908), S. 51— Land not liable 
to attachment or sale — Still receiver can be 
appointed, 

A receiver can be appointed under S. 5X, Civil 
P. 0., to liquidate a decree from the profits of the , 
land by granting a lease, although the interest in 
the land of the }udgment. debtor cannot be attach- 
ed or sold by reason of S. X8 of Punjab Colonization 
of Government Lands Act : (*37) 24 A.I:R. 1937 
Lab. 738 and (*38) 25 AXB. 1938 Lah, 458, mi, 

tP128ClJ 

(b) Punjab Debtors Protection (Amendment)' 

, Acti'(9 of I938),,G,/S'X. Sco|>e''-7^:iieceiver,^apT 

' pbihied' -b«1pre,i;.Aet''' Fi^t^loroe' ^eite'cutfeg' ; 
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^ lease oi property which was then valid to Isqai- 
date debt — Though appoiotrnent of receiver 
terminates under S, 3, acts done by hsm are not 
invalidated so as to ahect vested rights -Hencs 
lease granted by him does not automatically 
terminate under S. 3: Exn. S. A. No. 1*256 of 1940 
and Ezn, S. A. No, 73 o! 1940. 07 unau LED, 

Retirospecrlve operation Is not to be given to a 
statute 30 as to impair aa esisfeing right ""or ohllga- 
t-ioii, otlierwisa than as regards matter of procedure, 
unless that ellect cannot be avoided without doing 
violencQ to tbo laagaago of the enactment. If the 
enactment is expressed in a language which is 
fairly capable of either interpretation, it ought to bo 
construed as prospective only. Unio.^s tbo intention 
of the Legiaiatura that it should be ao construed la 
ospressed m plain and unambiguous language, an 
Act should not be so construed because it manifestly 
shocks oner's sense of justice that an act, legal at the 
^ time of doing it, should be made unlawful by some 
new enactment. [P 128 C 2 ; P 129 C 1] 

Therefore wboro a receiver appointed before the 
Act 9 of 1938 came into force has executed a lease 
of property which was then valid to liquidate a debt 
of the judgment-debtor, the lease granted by him 
cannot be made to terminate automatically under 
B. 3 of the Act 9 of 1938. For, the intention of the 
Legialature in enacting S. 3 aa gathered from tho 
language employed, is to prohibit, for the future, 
the appointment of receivers for any of the purposes 
mentioned in the section and to terminate on a 
certain date all appointments already made ; but 
not to invalidate transaction validly entered into by 
them with third parties so as to affect vested 
rights : Esn, S. A. No. 75 of 1940 and Exn. S. A. 
No. 1256 of 1940, OVERRULED, [P 129 0 1] 

(o) Civil P. C. (1908), O. 40, R. 1 (d) and S. 51 
Lease auctioned by receiver subject to sanc- 
tion of Court — Court allowing lease money to 
be paid to decree- holder — Sanction is implied. 

Where the receiver appointed by the executing 
Court auctions a lease subject to the sanction of the 
Court, the Court must be taken to have sanctioned 
the lease if it allows tbo lease money to be paid to 
the decree- holder. [P 128 C 2] 

Mahmud AU -- for Appellant, 

Kundan Lai — for Eespondent 1. 

ORDER OF REFERENCE TO 
DIVISION BENCH 

BECKETT J, — This case raises a question as 
to tbo validity of arrangements made by receivers 
in execution proceedings for leasing out Grown 
tenancies in the colony districts, now that the ap- 
pointment of such receivers have been terminated 
under S. 3, Punjab Debtors* Protection (Amend- 
ment) Act, 1938. X have been asked to refer this 
appeal for decision by a Division Bench, on the 
ground that there are some hundreds of similar 
cases now pending in the outlying Courts, and 
the course of further proceedings needs to be settled 
by authoritative decision. An appeal raising a ques- 
tion ol this kind came up for decision before Din 
Mohammad J. ih Execution Second Appeal No. 75 
of 1940. After remarking that no direct authority 
on the point had been cited before him, he held 
that the tenure of a lessee came to an end with the 
appointment of the receiver and added that there 
seemed to be much force In the contention that 
the object of the new legislation would be defeated 
otherwise. This decision was followed by Blacker d. 
ih Execution Becond Appeal No. 1256 of 1940, 
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Tho only rclcvirA decision which I have been 
ablet>ffnd 13 15 Cal. 253 ^ la that cii^^c the receiver 
liatS eiuared into an to len-e, but the 

detaih'i were i-ctuleJ in the Court, Thoappoint- 
fuent of the reeai^'er crt,mc tj ‘in eud hafote a pro- 
per eoiive^’tnef; haii been It, vas held thas 

the Coi it had povver to carespbfte the triLusactioE, 
altboQ^'h tiu! appT'hitment of ihs reeeivcr had come 
to ao eui aud the property liud back to one of 
the pariicft. 

The dteiducl by Din iJdohr.mniad J, h dh:- 
tinguj^li'tble, inabmiich a? in th;it ca!*c the lease had 
actually been granted and Ivid been conOrmed by 
the Court, wliereiu in the projiciit the receiver 
had merely made arrangements for a lease ifUhject 
to tho sanction of the Court, svhicb had not yei 
been formally granted. If it is to be held, however, 
that an oxlcfcing lease ^ivoulcl now be terminated, no 
question of confirming tbo leo<be could arise. On the 
other h:md, if it Ls otherwise held, questions v/ould / 
arise as to whether the arrangements were in fact 
confirmed by ibe acceptance of the lease money and 
the payment of it to the decree. holder, and whether 
the ioauo could now be confirmed. As the same 
question of princip’o Is to some extent suvolved and 
an authoritative pronouncement is required, I refer 
the appeal to a Division Bench, subject to the 
orders of tho HoiFble tho Chief Justice. In view of 
a largo namber of pending casesi which will turn on 
this appeal a very early date might be arranged, 
JUDGMENT OF DIVISION BENCH 

TEK CHAND J — The facta of the case which 
have given rise to this second appeal are as follows : 

The appellant holds two squt?.res of land under Gov- 
ernment on a horse- breed mg tenure under the 
Culonlaation of Gevemment Lands Act, 5 of 1912. 

In execution o£ a money decree obtained by respon- 
dent 2 a, gainst the appellant, the executing Court § 
passed an order appointing the Olficial Receiver, 
Bargodha, as receiver to take possession of one of ' 
these squares and collect the rents and profits, if 
necessary by leasing it for a period not exceeding 
seven years. On 5th December 1938, the Official 
Receiver auctioned the lease for seven years, and 
accepted tho highe-it bid of Ram Asra Mai respon- 
dent 1 for Rs. 994. At tho conclusion of the auction 
the auction- purchaser paid one- fourth of the lease 
money and he deposited the balance on 19th De- 
cember 1938, On 4th March 1939, the receiver 
intimated to the Court that the auction had taken 
place and the lease had been given to respondent 1 
subject to the sanction 0 ! the Court, On 19th June 
1939, the lease money (after deduction of the ex- 
penses of the auction) was paid to the decree-holder. 1 
On 20th June 1939 the auetion-purebaser applied 
to the Court for being put in possession of tho % 
square which had been leased to him. A warrant 
for delivery of possession was, accordingly, issued i 
to the Collector, The Coiioetor however returned 
the warrant pointing out that in view of Bs. 2 and 
S of Punjab Act 9 of 1938 (which had coma Into 
force on 12th January 1930) the lease was invalid 
and possession could not be delivered. On the return 
of the warrant to the executing Court, the judg- 
ment-debtor repeated the same objection aw ha 
further urged that tho lease in favour of respon- 
dent I had not been formally sanctioned by the 
.Court and for this reason also the lease was m valid* 
The Senior Subordinate Judge upheld both these 
objections and rejected the auction-purchaser’s ap- 
plication for delivery of posgeesion* On appeal by the 

I. (*80) 15 Cal. 253, Bujrehdrb Keshub Boy 

Doorgaspondery Dos^ee* , " ' 
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auetion-pmx-lia,-;eL', llie District Judge roverscd both 
^ these findings and returned the case to the execu- 
ting Court for proceeding in accordance with law. 

The Judgment-debtor prelcrred a second appeal, 
wliimcame up for hearing before Beckett J.^ sitting 
In Singio Bench. Before him, the same objections 
wert repeated and in support of the view taken by 
the Collector and the Senior Subordinate Judge two 
unpublished decisions in Execution Second Appeal 
No. 75 of 1940 and Execution Second Appeal No. 
1256 of 1940 were cited. In \iew of these decisions 
and having regard to the importance of the ques- 
tion of law involved the learned Judge has referred 
ihe case to a Division Bench, Before dealing with 
the question of law, it is necessary to notice certain 
subsidiary matters which were raised before us by 
Mr. Mahmud All on behalf of the appellant. He 
contended that the receiver had exceeded his autho- 
rity in leasing the land to respondent 1, as the order 
appointing him merely authorised him to collect 
the rents aud profits of the square in question and 
not to effect a lease. This plea does not appear to 
have been rnised in the Courts below and I have no 
doubt that it is without any substance. The learned 
counsel referred us to the order of 15th November 
1938, some words in which are not clearly legible. 
The matter is however put beyond doubt by the 
robkar issued by the executing Court to the receiver 
on 16th November 1938, w^bich has been produced 
in original before us and the statement of the Offi- 
cial Keceivor whom wo have examined. In the 
robkar which was issued in pursuance of the order 
of 15fch November, it was clearly stated that the 
receiver was authorised to lease one square of land 
held by the judgment-debtor appellant for u period 
not exceeding seven years. 

The learned counsel next urged that as the land 
^ was held by the judgment-debtor under Govern- 
ment on a hovso-breeding tenure and as S. 18, Colo- 
nisation of Government Lands Act, 1912, expressly 
bud down that none of the rights or interests vested 
in the app^Uaut could bo attached or sold in execu- 
tion of a decree or order of any Court, it was not 
competent to the executing Court to appoint a re- 
ceiver to lease it. This identical objection was raised 
in A, I. B. 1937 Lah, 7383 and was rejected by 
Coldstream J. who held that, under the law then 
in force, a receiver could be appointed to recover 
the income of such land for seven years which was 
the period for which the tenant himself could lease 
the land. This decision was approved in A.I.R.1938 
Lah. 408,® where Addison and Din Mohammad JJ. 
held that a receiver could be appointed under S. 51, 
Civil P. C., to liquidate a decree from the profits 
of the land by granting a lease, although the interest 
in the land of the Judgment-debtor could not be 
attached or sold by reason of S. 18 of Act 5 of 1912. 
Mr. Mahmud All has questioned the soundness of 
those rulings but he was not able to put forward 
any cogent reasons in support of his contention. 
/These decisions have niy respectful concurrence and, 
jfollowing them, I hold that under the law in force 
la November and December 1938 the executing Court 
Could appoint a receiver to. lease the judgment- 
debtor's land. The third point urged was that in 
1th is case the lease was auctioned by the receiver 
subjeci to the sanetiotr of the executing Court but 
no sanction had actually been obtained and there- 
loire the lease was invalid* As pointed out by the 

, ' t. '037)^ 24 A. I. B. 1937 UK 7B8 1 1751. C, 601 : 
"09 Gopal Das V. Devi Das. ' ' / 

3. {’0S),»A.tE.’1938 Lab. 45S, r 177 l.C. 41D; 40 
, SO'0; Mohamad ShaHl Vt'Mrs. Bqugh'toa. 


learned District Judge no direction had been given 
by the executing Court to the receiver in its order 
of 15th November 1938 (or in the robkar of 16tii 
November 1938} that the lease was to be subject to, 
his sanction. In any case, the Court by allowing) 
the lease money to be paid to the decree-holderj 
must be taken to have sanctioned the lease, if its} 
sanction was at all necessary. 

The main contention of the appellant however is 
that assuming that the lease was validly ‘granted 
according to the law which was in force at the time,^ 
it automatically terminated on the expiry of sis 
months from the date on which Act 9 of 1938^eame 
into force {12th January 1939). Section 2 of that 
Act enacts that notwithstanding anything contained 
in the Code of Civil Procedure no decree for the 
payment of money shall be executed by the sale 
without attachment, or by the appointment of a ■ 
receiver of land, or the produce of land, or any in- - 
terest in land, which under any law for the time S’' 
being in force is exempt from attachment or saK 
Section 3 oi the Act lays down that if any Court has 
appointed a receiver of property of which a receiver 
could not be appointed after the provisions of this 
Act came into force, such appointment shall termi- 
nate on the expiry of six months from the date on 
which this Act came into force unless terminated 
earlier by the Court which made the appointment. 

It would be seen that S. 2 prohibits the appoint- 
ment of a receiver, in circumstances mentioned in 
it after 12th January 1989. This section is obvi- 
ously inapplicable to the present case as here the 
receiver had been appointed on 15th November 
1938, nearly two months before the Act came into 
force. The appellant relies mainly on S. 3 which 
lays down that receivers, who had already been 
appointed before 12th January 1939, would be func- 
tus officio on the expiry of six months from that 9? 
date, i. e., on 12th July 1989; but it does not say 
that acts already done, or transactions completed, 
by the receiver in the course of his appointment 
and within the scope of his authority would be in- 
validated forthwith or become inoperative from the 
date on which the receiver’s authority is to cease. 
There is no provision to this effect in the Act and 
in the absence of a clear and unequivocal expression 
to the contrary the Act cannot be interpreted so as 
to affect vested rights. It is a well-established rule 
of construction of Statutes that “retrospective ope- 
ration is not to be given to a statute so as to impair 
an existing right or obligation, otherwise than as 
regards matters of procedure, unless that effect can- 
not be avoided without doing violence to the langu- 
age of the enactment. If the enactment is expressed 
in a language which is fairly capable of either in- 
terpretation, it ought to be construed as prospec- 
tiveonly.” (Maxwell on Interpretation of Statutes, “ 
8th Ed., p. 189). It is equally well-settled that in 
construing a section, which is to a certain extent 
retrospective, “larger retrospective effect is notto' 
be given than that which, it can be seen, the Legis- 
lature plainly meant.” (Beal on Cardinal Buies of 
Legal Interpretation, 3rd Ed., p. 468). The Punjah 
L^islature has recently passed some Acts in wMeli 
vested rights have been affected (e, g., the Punjal(.i 
Bestitution of Mortgages Act, 4 of 1988) ; but in 
those Acts it has given effect to its intention in 
plain and unambiguous words. In Act 9 of 1988,; 
however, there is not a single word which indicates 
that it was the intention of the Le^slature hot- , 
only to terminate the appointments of the receivers 
already rtppointed, but also to invalidate transact 
tioas which had be^ validly entered into by a re^ 
eeiver during the; period of iis ; appointment; , ^ ^ , 
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The contrary view expressed in the unpublished 
Single Bench decision, Execution Second Appeal 
No. 75 of 1940, cannot, if I may say so with the 
utmost respect, be supported on any of the grounds 
on which it proceeded. It was observed that “if 
unauthorised acts done by the receiver are coun- 
tenanced for a period beyond his own life, tlio 
object with which the new section was enacted will 
^ be defeated.*’ With the greatest deference, I ven- 
' ture to think, that this observation is based on 
erroneous premises. In the first place the act of the 
jreceiver was not unauthorised at the time when it 
was done. He had been appointed for the purpose 
of leasing the land and be had granted the lease 
before the new Act came into force. His act was 
therefore within the scope of his authority on that 
date. Secondly, the intention of the Legislature in 
enacting Sec. S, as gathered from the language 
employed, was to prohibit, for the future, the ap- 
is Ipointment of receivers for any of the purposes men- 
tioned in the section and to terminate on a eertain 
date all appointments already made; but not to in- 
validate transactions validly entered into by them 
with third parties. As remarked by their Lordships 
of the Privy Council in 1898 A. C. 469^ at p. 476 
“unless the intention of the Legislature that it 
should be so construed is expressed in plain and 
unambiguous language, an Act should not be so 
construed because it manifestly shocks our sense of 
justice that an act, legal at the time of doing it, 
should be made unlawful by some new enactment.’* 
The other reason for the invalidity of the lease 
given in Execution Second Appeal No. 75 of 1940 is 
based on a remark in Kerr on Hcceivers {10th Ed.) 
p. 238, that “a receiver has no power by a lease, 
made in his own name, to transfer the legal estate 
in the property, nor can such a power be given to 
^ him by a Judge.” This sentence occurs in a para- 
graph in which the learned author has summarised 
the practice of the Courts of England relating to 
the appointment of receivers of real or lease-hold 
estate and refers to cases where a receiver has been 
appointed in respect of property in which one 
person has the “legal estate” and the other the 
“equitable estate.” These expressions had diSerent 
meanings at different times in English legal history 
which it is not necessary to set out in detail here. 
It will suffice to say that in the Law of Property 
Act, 1925, (15 Geo. V, e. 20), “legal estate” has 
been given a much restricted meaning. The only 
estates now recognized as “legal estates” arc those 
enumerated in sub-s, (2) of 1 of that Act and it 
is laid down in sub-s. 3 that all other estates, in- 
terests or charges in or over land take effect as 
* ‘equitable interests. ’ ’ 

^ In the passage cited from Kerr on Eeeelvers the 
expression “owner of the legal estate” is, used in 
this technical sense and the learned author is, ap- 
parently, referring to a ease in which a receiver 
Jiad been appointed in an action, to which the 
owner of the “legal estate” was not a party. This ap- 
pears clear from foot-note (1) at p. 239, which quali- 
fies the quotation as follows : “though he (receiver) 
may be authorized to execute in the name of the 
estate owner, if a party.” But be that as it may, 
the^ technical rules of English law, dealing with 
peculiar tenures of property, and having their 
origin in the practice prevailing at a time when 
law was administered by Courts of ordinary juris- 
diction while equitable relief was granted by the 
Clourt of Chancery, are not applicable to eases like 

4* {1898) 1898 A.C. 409 : 67 L.J.P.C. 75 : 78 L.T. 
^506; 'H T.L,B. 373, Young v. Adams. 


the present, in this country. Here, the law i»era’ing 
on the subject is laid down in S. 51 jam O.40,B.l„ 
Civil P. C. By sub-r. (d) ol II. 1, the Court can, 
inter alia, “confer upon the rceciver all sacli 
powers, JL3 i-o . . . . the eoiieetion of and prf“- 
fits ... . ami the eaeculion of docuni' nts as the 
owner himscH has, or such of those peroer- ai lb*.' 
Court thinks fit.” As has been r.tated r.bovc, tii'i 
fudgment-debtor eoaid, uuder S. 

of 1912, lease the land for seven years, rind it wa*! 
competent to tlie Court to autliurise the ro'‘'Ld\er csj 
lease it for Ibo r-auie period. T1iIo was the la,v/ 
before Act 9 of 1938 enme into force and a 
granted by a rccuiver, under authority given tohius 
by the Court, before Act 9 ol 1938 caiiu^ into foru', 
was valid, and it was m-jt rendered hiopcrati'.o by 
that Act. The second ease, Execution Second A? :3al 
No. 125G of 1940, was heard ex jjarte by nay learn- 
ed brother Blacker J. sitting in Single Beach and 
the lea.'ned Judges based hiscleeision iix)on Execution / 
Second Appeal No. 7 5 of 1940 which had been decided 
ii short time before. For the foregoing reasons, I 
would affirm the deeitoion of the learned Bisinc’^i 
Judge and dismiss this appeal, but, in ibo circum- 
stances, would ieavo ilio parties to boar tholr ow*». 
costs throughout. 

BLACKER J. -- I agree ihroLighr)i.v., w’llh lije 
conclusions rcachc^d by my learned brother. I 
think, however, that 1 may point out that Llie 
ease to which reference has been made above, In 
which I held a contrary view on the main point, 
was heard by mo ox parte. I have now had the ad- 
vantage of hearing the question argued from both 
points of view, and in consequence 1 am of opinion 
that the po.«ition taken up by mo then was erroue- 
ous. 1 concur in the orders which my learned 
brother proposes fo pas.s. 

K.S./R.K. Appeal cUsmimcL 

C. R C — 

(a) (’40)’chjtalcy, S. 51, N. 0 Pt. 4a; 0. iO B. 1, 

N. 21a Vt, 1. 

(’41) Mulla, S. 51 Pago 217 Pt. (c), 

(c) (’40) Chltaloy, 0. 40 11. 1, N. 22. 
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Dalip Singh and Din Mohamal^d JJ. 

Sayed Mahhub Hussain Shah and 
others — JudgmenUdehtors — 

AppdlanU 

Y. 

Anjuman Imdad Qarza^ Chah No, 

Jhang Branohttliroiigh Chaudkri Lai 
Din^ Liquidator^ DecreeAiolder a^id 
others, Judgment debtors — 

liespondards. 

Letters Patent Appeal No. 132 of 1940, Decided 
on 26th November 1941, from order of Bhide J., in 
Exn. E. A. No. 449 of 1939. D/- 5th March 1940. 

(a) Minor — - Decree or award against minor 
not properly represented is null and void. 

There is lack of inherent jurisdiction la 
to pass a decree against a minor if the minor is hcjt 
properly represented. In the ease of a minor who la 
not properly represented he must ha taken to be no 
pai'ty to the proceedings at all a|id therefore any 
decree which is passed against' Mm without his be- 
ing a party to the proceedings ;is' ,a decree passed ^ , 
Without jurisdiction, and similarly 'an award passed ' 
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bifi-i i’’ and void as Ibo niliior t 

^ :il aHI. 572 (E C) and 32 Cal. 290 (P. 0.), BeL on. 

[P ISl G 1] 

|b) Ssscutfng Conrt «- Powers of —Decree 
C 7 av^crd against minor — Execution of — Exe- 
cuting Court can decide whether Court or arbi- 
.,ra:or5-» had jurisdiction to pass decree or award 
— For this purpose it can hold inquiry as to 
whether minor was really minor and whether he 
was properly represented or not *— It can treat 
application as suit If necessary. 

Tho executing Court CFia always decide whether 
>.h 0 Court which passed the doGree had or had ^aofe 
mherent; Jurisdiction to ijass the decree in question. 
Such a question cannot as a rule be solved merely 
by looking at the desreo as it stands. Soma kind 
inquiry, however, limited in scope is obviously 
aecesaary. And in the case ol a decree or award 
agaiasl; a minor which is sought to be epeuted an 
^ inquiry as to wht4her a minor was a minor or not 
ond whether bo was proiierly represented or not, 
not beyond the powers of the executing Court, 
Therefore an osecuting Court can go into the short 
sjucstions of fact arising to datermino whether the 
'Court had or had not inherent jurisdiction to pass 
the deor^se or the arbitrator had or had not the in- 
heroot jurisdiction to make the award which he 
aid do, [P 131 G 1,2] 

In such cases a separate suit lies but the objee- 
won is after all a technical one and if an executing 
Court comes to the conclusion that in its view a 
i'lepurato suit is maintainable, instead of dismissing 
the objection raised on behalf of the aggrieved per- 
sona it should at once exercise its powers under sub- 
a.(2) of S. 47, Civil P.O., and convert the proceeding 
into a suit ho long as no question of limitation and 
S yarisdiction ari^rs In the matter : Case law di&^ 
cussed. [P 131 C 2] 

(c) Arbltralion — Award — No notice of pro- 
ceedings, to patty — Award is nullity. 

Where a person is not served with notice of the 
.'.rbhratiion proceedings, an award passed therein as 
igainst him Is a nulUtv and not capable of exeeu- 
rioD. [P 131 C 2] 

Shamair Chand and Prahash OhandJain — 
for Appellants. 

Pam mid SU, Ahdtil Karim — 

for Bespondent 1. 
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DALIP SINGH J. — The following pedigree- 
table is necessary to understand the facts of this 
case : 

SIR MBHDT SHAH 


(died in 1927.) 


Amir Hcssaln Altai Hussain 
died in 1931. alive 


Walayat Hussain 
died in 1928. 


Maqbsii! Amjad Mahmud 

Hussain Hussain , Hussain 

minor sminor minor 


Mansur Bardar Akhtar Hahbuh 

Hussain Hussain ' ' Hussain ■ Hussain 
_ . minor minor , minor major 

, A ’Altai Hussain and ■ Ajpir ' Hussain separately 
■somd mjcmey from, a Gd-opemtite Credit 
' d|; Ohfipi; No. 3li0 known' as; the Anjnman ' 


Imdad Qarza and Sir Mehdi Shah stood surety. 

On 7th March 1929 an award was given against 0^ 
Amir Hussain as principal debtor and Sir Mehdi 
Shah as surety and on the same date another ' 
award was given against Alta! Hussain and Sir 
Mehdi Shah as principal and surety respectively. It 
is agreed that Sir Mehdi Shah was dead at the 
time having died in 1927. The Oo-operative Credit 
Society started execution proceedings against the 
present appellants and others as legal representa- * 
tives of Sir Mehdi Shah. The appellants objected 
that the award against Sir Mehdi Shah was a 
nullity having been passed against a dead man. 
Thereafter, on 21st May 1935 the Society obtained 
another award against the appellants. It is alleged 
that no notice of any proceedings was given to the 
present appellants nor was any guardian of the 
minors properly appointed. Having obtained this i 
award, the Society put in the fresh award in the 
execution Court. The execution Court, however, / 
held that the second award was without jurisdiction. 

An appeal was taken to the High Conrt but the appeal ^ 
was dismissed by a learned Judge in Single Bench. 

A Letters Patent Appeal was then filed. The appeal 
was accepted and the case was remanded for decision 
to the trial Court. This happened on 27th October 
X938. After the remand the executing Court framed 
various issues. The only important issues that con- 
cern us are issues 1 and 2. (1) Whether in view of 
the awards dated 7th March 1929 there could be no 
fresh reference to arbitration and the subsequent 
awards were a nullity on the above ground ? The 
Court held that the subsequent award was not a 
nullity. On issue 2 which was divided into two 
parts (a) and (b) it held that no notice had been 
given of the proceedings or of the reference to the 
present appellants before us as legal representatives 
of Sir Mehdi Shah and that no guardian-ad-litem 
had been appointed of the minor legal representa- 
tives, but it held that the executing Court could not 
on this ground declare that the subsequent award 
was void on the strength of a ruling, A. I. R. 1933 
Lab, 376,1 which appears to be in point. It there- 
fore passed an order overruling the objections of the 
legal representatives of Sir Mehdi Shah including 
the present appellants before us and directed execu- 
tion to issue against them. From that order an 
appeal was taken to this Court and a learned Judge 
in Single Bench in a brief order, dated 5th March 
1940, dismissed the appeal bolding on the strength 
of four rulings quoted by him in the Judgment, 
namely, A.I.R. 1936 Lah. 442,3 A.I.E. 1936 Lah. 
901,3 a.LR. 1935 Lah. 631^ and A.I.E. 1939 Lah. 

40,® that the executing Court had no jurisdiction to . 
question the validity of the award. Having come to 
this conclusion he dismissed the appeal and in % 
view of all the circumstances left the parties to bear 
their ov/n costs. ! 

A Letters Patent appeal has been taken from this 

1 . (’33) 20 A.I.E. 1933 Lah. 376 ; 146 LC. 565, 
Narinjan v. Oo-operative Credit Society. 

2 . (»36) 23 A.LE. 1936 Lah. 442: 163 I.G. 278: $8 
F.L.R. 698, Abdul Azia v. Anjuman Imdad Bahmi 
Karza. 

3. (’36) 23 A.LB. 1936 Lah. 901 : 168 I.O. 49 : : 
LL.B. (1937) Lah. 92 : 38 P.L.R. 1113, Anjuman ^ 
Dehi V. Kahar Singh. 

4 . (’35) 22 AJ.B, 1935 Lah. 631 : 161 1.C. 248 : 38 . 

P,L.B. 355, Hira Nand v. Anjuman Imdad-i-Qarsta • 
Mausuma, Sana? Bank. 

5. (*39) 26 AJ.B. 1939 Lah. 40 : 180 1.0. 242 r 41 ; 

r.L.B. 225, 'B&Iwant Singh y, Anjuniah Imdad. : 
BahamiQar^a.',;.. ^ ,, 
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decision and iiie learned counsel confeende, on Ibo 
authority ol A.LR 19B8 Lah. 515® wbieh followed 
31 All. 572 J a Privy Coancil ml lag, that the dcci- 
yion of the learned Judge in Sing‘e Bench is in- 
correct. The learned counsel for the appellants has 
also cited Oii, 290.^ He has also relied on 0,32, 
B. 4 (3), Civil P. 0., that the consent oi the guar- 
dian to be appointed Is necessary. For this purpose 
lie has cited A I.E. 1923 GaL 6922 and A. Lit. 1938 
Fat. 97^^*in which rulings It was held that if such 
consent of the guardian to the appointment Is not 
obtained, the decree is passed wulnont the minors 
feeing properly represented and is void and without 
jurisdiction. As regards the major appellant, it is 
contended that it is one of the principies of natural 
justice that the parly against whom a final judg- 
■ment is passed must have been given an opportunity 
to be heard, but there Is nothing on this record to 
8how that the parly was heard beyond the state- 
'0 ment of the arbitrator which was not believed or 
accepted by the trial Court. Therefore, even against 
the major appellant the proceedings are without 
jurisdie ion and null and void. For this purpose tho 
counsel relied on 47 Cal.29,H A.I.R. 1921 Cal. 657,13 
I.L.R. (1940) 1 Cal. 8213 and A.LR 1935 Rang. STOH- 
at page 385, a Full Bench ruling. The question of 
law involved had led to some conflict of opinion but 
it appears to me to be entirely settled by the Privy 
Council rulings in 31 All. 5727 and 32 Cal. 296.® 
jThese rulings lay down that there is lack of inher- 

I snt jurisdiction in a Court to pass a decree against 
a minor if the minor is not properly represented. 
Their IiOrd£*hips held that in the case oi a minor 
^who is not properly represented he must be taken 

I 'to be no party to the proceed ings at all and there- 
fore any decree which is passed against him with- 
out his being a party to the proceedings is a decree 
passed without jurisdiction, and similarly an award 
passed against him is null and void as against the 
minor. There can be no doubt now in view of the 
decision of their Lordships of the Privy Council in 
60 Cal, 6701® that the executing Court can always 
decide whether tlic Court which passed the decree 
thad or had not inherent Jurisdiction to pass the 
’decree in question. This proposition can now no 

£o {’38) 25 A.I.R. 1938 Lah. 515: 179 I.C. liC: -40 
P.L.B. 857, Pir Taj-ud-din v. KhambatUi. 

7. (’09) 31 All. 572: 3 I. G. 864: 36 L A. 16S: 6 
A. L. J. 822 (P. G.), Rashid-unissa v. Mahomed 
fsmail Ehan. 

So (’05) 32 Cal. 290: 32 I. A. 23: S Bar. 734: 9 
CAY.N. 201: 1 G.L.J. 584 (P.C.), Khiarajmai v. 
Daim. 

(’23) 10 A.I.B. 1923 Cal. 692: 72 I.C. 475: 37 
S C.L.J. 496, Umapati Samantav. Sheikh Masitulla. 

10. (’38) 25 A.I.R. 1938 Fat. 97: 173 I.C. 644; 16 
Pat. 632: 19 F.L.T- 259, Baraik Bam v. Chowra 
XJraon. 

11. (*20) 7 A.LR. 1920 Cal. 386: 56 I.C. 325: 47 
Cal. 29, Louis Dreyfus and Co, v, Farusothum|Das 
hfarain Das. 

12. (*21) 8 AXB. 1921 Cal. 657: 66 I.C. 389: 34 
C.L.J, 39, Hari Singh Nehal Ohand v. Kankl- 
narah Co. Ltd, 

13. (’40) 27 A, I. B. 1940 Cal. 198: 188 L C; 213: 
I. L. B. (1940) 1 Cal. 82: 70 C. L. J. 492, Chatm 
Serampore Co-operative Credit Society Ltd. v. 
Gopal Chandra Mltra. 

14 . (’35) 22 A.I.B. 1935 Bang. 376: 1581.0. 865: 
IS Bang, 648 (F.B.), tX Pyinnya t. D Ottama. 

13. CSS) 20 A,I.B. 193S F.C. 61: 142 LC. S24: 60 
Cal. 670: 60 L A. 71 (F. C,), Jaanendra Mohan 
■ Babindranath Chakraharti. 


longer be disputed. It seemc, however, to have 
caused some confusion hi the maftar to whetberf S 
the eaceiitin'4 Court ec.iiid only look at the decree® 
iUeR to detotnnina this question or <jou!fl mafco aay| 
enqulrv on the subjoet ic order to doterjoine the! 
very Ilail£.ed pojrA iuvoivprl, rsaiTj*\?5% wlsW'.bnr there; 
was lack oI itibereut jurihdlctLOEi hi tbt* Court pas-f 
slug the d 4 '>croe or uoL Tlir^ ar.j’D'trg to mej 

aiwstys to involve a certitui enquiry, atf>wevcsr limit-' 
ed tlio scope of taut enquu-y may bo. Far I a.-, lance.' 
it Is now settled law that a decree ngainaff a dead 
man is a nullity but in order to eJiow the execut- 
ing Court to flerormitie whether the man or 
was not dead at the time when the* decree was 
pasaed there must ho some evidence to show W’he- 
ther the man dead or not. 


Similarly, 1C a decree is held to be withoat peau-( 
niary or territorial jurisdiction, there oiusi bosomc; 
evidence apart from the decree as to whether the' 
Court that passed the decree had or had Jiot pecu- 
niary or territorial Jariadiofcion to pass the decree. 
Such quc&tioas eannoi a ruio be solved merely 
by looking at the decree as it stands. Some kind of, 
enquiry however limited in scope is obviously necrs-l 
sary. I fail to see w^hy a pc^siWy more extended; 
enquiry, namely, as to whether a minor w:is &\ 
minor or not and whether he was propexdy repre-j 
sented or not, Bhouki bo beyond the powers of thei 
executing Court. R is conoeded that a separate suitj 
would certainly lio. If so, it would, under the pro- 
visions of S, 47, cl. (2), Civil P. C., merely become 
a matter of court-foes as to w^bether Uia question 
was treated as one arising in cxocatioaor was treated 
as arising in a suit Cniimsd for that purpose. Be 
that as ii may, it seems to mo imposssblo to hold 
that the executing Court has no jurldletion to 
decide 'whether there is or is not a decree which it 
is culled upon to execute for this is all that is really 
meant by saying that the executing Court can on-- 
quiro whether there was lack of inherent jurisdic-* 
tioa in the Court v/bich passed the decree. This 
being so, I am unable to see that the executing 
Court cannot go into the short qaestions of fact 
arising to detcraiino whether the Court had or had 
not inhoront jurisdiction to paas tt»o decree or the 
arbitrator had or had not the inherent jurisdiction 
to mako the award which he did do. This being so,i 
it seems to mo that the decision of the learned 
Judge in Single Bench with all raspeet is not correct* 


/ 


9 


To dispose o! the matter finally we have gone 
into the evidence of the arbitrator which, as pointed 
out, was not accepted by the learned trial Court* 
On looking at that evidence It does not appear that 
the arbitrator ovon states that, so far as the present 
minor appellants are concerned their brother either 
agreed or was asked to be tholr guardian ad litem 
for tho, purposes of the a«^rd* Kvea if it were so, 
his evidence, as held by the trial Court, is other- 
wise unsatisfactory and I would not be prepared to 
rely on it to prove either that Ihe major appellant 
was served with notice of the proceedings or that he 
was ever asked to net as guardian of bis minor 
brothers or that he consented to do so. In these 
oireumstanees, it appears to me that the award was 
a pure nullity, it violated the principles ol natural 
justice . and violated the provision of la'w ;tl^t ' a 
minor cannot appear in any proceedings without a 
guardian ad litem being appointed op his behalf. 
This being so, I would accost this appeal and de- 
clare that there is no award oapaMe of execution 
against the present appellants^ I'inaynotehera that 
Bafdar Husain, one of the minors, Is now dead and 
IS' represented by his 'major;hrother' and two minor 
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brothers. In the circumstances I would leave the 
parties to hear their own costs. 

DIN MOHAMMAD J. — The facts found by 
the trial Court as stated by my learned brother are 
that on 2Ist Slay 1935 when the award v/as deli- 
vered no steps were taken to appoint a guardian ad 
litem of the minors nor was the major defendant 
Mahbub Hussain apprised of the proceedings. In 
other words, an award was made in the absence of 
the defendants without informing them of the 
existence of the proceedings. This award was, as 
permitted by the Co-operative Societies Act, pre- 
sented to a civil Court for execution. The executing 
Court refused to give effect to the objections taken 
both on behalf of the minor judgment-debtors as 
well as on behalf of the major judgment-debtor 
that the award was a nullity and could not there- 
fore be executed. The learned Judge in Single 
Bench, who beard the appeal against the order, 

^ also agreed with the Court below on the ground that 
no such objection could be entertained by an exe- 
cuting Court. The sole question that arises for 
determination in this case is whether an objection 
on the score of the nullity ol an award could be 
raised in and entertained by an executing Court. It 
was conceded by counsel for the respondent that if 
a decree is a nullity, an executing Court can go 
behind it. The earliest decision on this point brought 
to our notice is 32 Cai. 296.8 At pp. 314-15 their 
Lordships of tho Ih’ivy Council observed as follows : 

“It is not pretended that Alahnawaz was in any 
legal sense or in fact his (Amir Bakhsh’s) guardian 

or was ever appointed bis guardian ad litem 

In Suit No. 372 of 1879 and No. 160 of 1878, the 
Judge seems to have accepted without question the 
statement on the record that Amir Bakhsh was 
legal representative of Naurez, and Alahnawaz was 
his guardian and never applied his mind to the 
matter. Doubtless he would have done so if the 
suits had proceeded in the ordinary course, but in 
the former case the proceeding wore cut short by 
the agreement for reference, and in the latter case 
it w'as in effect a consent decree. It was not there- 
fore the case of an erroneous decision, ruling, or 
exercise of discretion of the Judge in a matter in 
which the Court had jurisdiction. Their Lordships 
think that the estate of Naurez was not represented 
in law or in fact in either of the suits, and the sale 
of his property was therefore without jurisdiction 
and null and void. Nor can they hold that the share 
ol Amiibakhsh himself in his father’s estate was 
bound. In tho opinion ol their Lordships, it is not a 
mere question of form but one of substance.” 

This decision was followed in 28 Ail. 1371® by 
Sir John Sfeii.nIoy G. J. and Burkitb J. Kt. and it 
was held that \vhcre tho provisions as to the 
appointment of a guardian ad litem for a minor are 
not substantially complied with, the minor is not 
properly represented, and any decree which may be 
passed against him is a nullity. About four years 
later, the matter of an unrepresented minor went 
again before their Lordships of the Privy Council 
in^ a case reported in 31 Ail. 572.7 In that case a 
minor had instituted a suit to avoid certain sales 
which had taken place without appointing any pro- 
per jjuardian for her* At p. 581 their Lordship.? 
observed as follows i 

*Tt was not seriously contended before theij* 
Lordships that these arbitration proceedings, so far 
as, ;tho appellant’s interest ia„ concerned, could be 
She was then about four years of ago, 

' All 137 : 9 A.LJ. m : 1905 A.W.N* 

, * Pmsad v. Muhammad Ishaq* 


and her consent seems to have been taken for 
granted to what was no doubt considered a fair c 
family arrangement. But it has never been ratified 
by her, and is inoperative as regards her interest in 
her father’s property. It is true that, in the award, 
her sister Ulfat-un-Nisa is described as acting ‘for 
herself and as guardian of Abdul Majid Khan and 
Eashldan minors’ j but at the date of the award, 
12th January 1889, an application was actually ^ 
pending in her name in the Court of the District 
Judge of Meerut for a certificate of guardianship oi 
these minors, and this application was rejected by 
the above mentioned order of 13th April 1889. 
The statement in the award was therefore unjusti- 
fied, and the appellant is entitled to the declaration 
which she seeks, that the award is a nullity, as far 
as she is concerned.” 

In A.I.K. 1937 Bang. 126,17 too, a decree obtained ; 
against a minor without proper representation was 
declared to be a nullity. A similar question came / 
before a Division Bench of this Court composed of 
Sir James Addison and myself (A.I.E. 1938 Lah. 
515)® and after considering 5 Lah. 541® on which 
reliance has been placed by counsel for the respon- 
dent we came to the conclusion that an objection 
could be raised in execution by a minor on the score 
that he was not properly represented at the time 
when the decree was obtained. Eeliance in this con- 
nection was placed on 31 Ail. 5727 as also on 60 CaL 
67015 where their Lordships had allowed an objec- 
tion to be entertained in the course of execution 
proceedings that the decree was without jurisdiction 
and therefore a nullity. It may be observed that in- 
63 Cal. 1661® a Bull Bench of the Calcutta High 
Court had also held that “where a decree presented 
for execution was made by a Court which apparently 
had not jurisdiction, whether pecuniary or territo- 
rial or in respect of the judgment-debtor’s person, g' 
to make the decree, the executing Court is entitled 
to refuse to execute it on the ground that it was 
made without jurisdiction. Within these narrow 
limits, the executing Court is authorized to question 
the validity of a decree.” 

The only point stressed by counsel for the res- 
pondent is that the contrary decisions have also 
been based on 31 All. 5727 and that the only course 
open to a minor in such circumstances is to insti- 
tute a separate suit with a view to avoid such a 
decree. Eeference in this connexion is made to the 
remarks made by their Lordships of the Privy 
Council in 31 AIL 5727 at p. 682, The High Couri 
had observed in that case that the proper course for 
the minor plaintiff, if she had any objection to 
make to the execution of the decrees, was to raise 
her objections under the provisions of S. 244, Civil 
P. C,, {8.47 of the present Code) and not by a sepa- g 
rate suit. While referring to these remarks of the 
High Court their Lordships observed as follows : 

“With all respect to the learned Judges of the 
High Court, their Lordships are unable to agree 
with this conclusion. Section 244, Givii P. C., ap- 
plies to questions arising between parties to the suit 
in which the decree was passed, that is to say, be- 
tween parties who have been properly made parties 
in accordance with the provisions of the Code. 

17. (*37) 24 A.LR. 1937 Bang. 126 : 169 I.C. 967 

1937 H, L. E. 164, Ma We Gyan v, Maung Than 

Byu. . 

18. (’24) 11 A.I.E. 1924 Lah. 448 : 70 I.C. 460 : 5 

Lah. 64, Lahore Bank Ltd. v, Glulam JilanL” 

10- (*25) 12 A.I.E* 19^6 Cal 907 : 89, 1.0* 685 : 58 \ 

Cal iee : ^ C. li. J. 1 : m O, ’5^. S. 348 (F. 

66riushasd'HalteT;BraWla !KmnM ,Eoy. " . ; 
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Their Lordships agree with ilio Subordinate Judge 
that the appellant was never a party to any of these 
suits in the proper sense of the term,*’ 

It is true that it is possible to argue on the basis 
of these remarks that a minor not being a p.arty in 
the proper sense of the term is not covered i^y the 
terms of S. 47, Civil P. C,,bai I fail to comprehend 
how a decree can bo executed against a person who 
33 not a party to it and why such person should be 
• debarred Irom contesting it in tbo executing Court 
that the decree cannot be executed against him on 
the simple ground that no decree has been passed 
against him. It was on this ground that on objec- 
tion to this effect was entertained on behalf of a 
minor in the courseof execution proceeding in AJ.R. 

1938 Lah. and 5 Lab. 51^^ was dissented 
from. 

Moreover, I am disposed to consider that most of 
these judgments which insist on a separate suit 
r being brought for the purpose of avoiding a decree 
have ignored the provision as contained insiib.s.(2) 
of S. 47, Civil P. C., which clearly lays down that : 
*‘The Court may subject to any objection as to limi- 
tation or jurisdiction, treat a proceeding under this 
section as a suit or a suit as a proceeding and 
may, if necessary, order payment of any additional 
court- fee.” 

If the executing Courts keep this provision in 
mind, much hardship and inconvenience will be 
saved. The objection is after all a technical one and 
if an executing Court comes to the conclusion that 
in its view a separate suit is maintainable, instead 
of dismissing the objection raised on behalf of the 
aggrieved persons it should at once exercise its 
powers under sub-s. (2) of S. 47 and convert the 
proceeding into a suit so long as no question of limi- 
tation and jurisdiction arises in the matter. The 
f learned Judge in Single Bench has in support of 
his decision relied on A.LEt. 1935 Lah. 631, A.LR. 
1936 Lah. 442,3 A.I.E. 1936 Lah. 9013 and AXE. 

1939 Lah. 405 and it is necessary therefore to exa- 
mine them in order to see whether they touch the 
point at issue or otherwise lay down good law. In 
A. I. B. 1935 Lah. 631, the executing Court had 
recorded full satisfaction of the awards originally 
put in. In spite of this, the registrar once more 
appointed an arbitrator in respect of the same matter 
and an award was obtained in relation to the sums 
already remitted. The aggrieved party institutod a 
suit for a declaration that the subsequent award was 
ineffectual and unenforceable and for an injunction 
to restrain the Society from executing it. Agha 
Haider J. held that the award vras ultra vires and 
the suit could be entertained by a civil Court, This 
case therefore is obviously beside the mark. 

In A. X. R. 1936 Lab, 442.3 Bhidc J. followed a 
previous decision of Addison J. as reported in A.I.B. 
1926 Lah. 54730 and observed that it is a well- 
established rule that an executing Court has no 
Jurisdiction to question the validity of the decree 
sought to be executed. It is remarkable in both 
these cases that no authority was cited or discussed 
and it was taken for granted that this was settled 
law. These rulings run counter to the numerous 
decisions of the various High Courts la India as 
well as of the Privy Council where executing Courts 
have been allowed to question the validity of decrees 
If there was inherent lack of , jurisdiction in the 
Court that had passed thedooroe and if I may say 
so with all respect have not been correctly decided, 

20. (*26) 13 A.LR. 1926 Lah. 54t: 97 LC. 288: 27 

P* Li, B. 706, , Ahmad Yar t. Co-operative Credit 
Society., ‘ ' 


It IS r;igni6cuiit that in A.LIL 1929 Lah. 4193^ and 
A.I.B. 1938 Lab, 515,^ to ifcth of wiiich Addison J, ***' 
Wii3 a party, it was laid clown tbai us between the 
parties to u dGcree, the question Yrh».'tber a decree 
a nullify U to be deter ly the e-reenting Court 
itself and not by a '■'uSt It ii irua that in 

his previous decision AtMIi-:!nu J. bai reiaarked that 
hi the ense of an award under the Co-operative 
Bccieties Act, all thjU the (ureeutiisg Court has to d\) 
i-i to execute the p«wnrd as if it wa,Y own decree. 
But oven If tbh is so, the cxceiitiag Court is in no 
wise precluded from ^"xcrci.dng all those powers 
which it can exercise In respect of tia* exeentirm of 
its own decrees. In other words, if if, is empowered 
to doiermine the question w-hetber a dLcreo sought 
to be executed is a nallity, it is not robbed of that 
power when the decree happens to ]>e an award 
under the Co-opo?ativa Societies Act, which is to 
ho enforced and executed as ti decree. 

In A. I. ii. 1936 Lab, 901,3 a Division Bench of / 
this Court dealt with a case of the same nature as 
the one in A. T. II. 1935 Lnh. 631^ and it is eonso- 
quent'y irrelevant. In A.l.ih 1939 Lah, 40,5Skemp J, 
remarked that if an award is objected to as being 
without jurisdiction, a separate suit alone is com- 
petent and the matter cannot be deicrniined by the 
executing Court. No authorities jtppoar to have been 
cited beiore the learned Judge nor has the matter 
been fully discussed. This decision therefore is also 
not of any binding authority. The trial Court while 
discussing this question relied on A.LB, 1933 Lah. 
3761 ijs which Abdul Qadir J. sitting singly is re- 
ported to have laid down that the ground that a 
minor was not properly represented b;jfore the arbi- 
trator is not sufficient to give Jiirlstliciion io the 
civil Court to entertain a suit for a declaration that, 
the award was not binding on the minor. Suffice it 
to say that the heiidnote does not correctly repre- g 
sent the judgment, inasmuch as the learned Judge 
did not give effect to the plea as be was not satis- 
6ed that the mother of the minor had died during 
the pendency of the suit. It is true that in an earlier 
part of the judgment he had also remarked that 
this plea was not covered by Ii, 7 framed under 
S. 43, Co-operative Soeietios Act* but it is apparent 
that there was no proper discussion of the question 
at issue, no reference to any authorities on the point 
one way or the other and no considered decision. 
The rule said to have been laid down by the learned 
Judge obviously goes beyond all the other autho- 
rities relied on by the respondent in so far as it bars 
even a separate suit. I accordingly agree that the 
appeals before us bo allowed and the applications 
for execution presesnted against the present appel- 
lants be dismissed. I further agree that in tbo pecu- 
liar circumstances of the ease the parties should be 
left to bear their own costs throughout. 

K.S./B.K. Afpeah allowed, 

Zh C29) 16 A.LB. 1929 Lah. 449 : 120 I, G. 279, 
Farshottara Das Nathu Bam v. Bad ha Kisl mn. 

C* P» C. 

(a) (’k) Chitaloy, S. 47. N. 7, Ft. 9, 0. 32, B. 0, 
N. 5, Ft. 1 and Seh. II, Fara. 15, N. U Ft, 17, 
(»41) Mulla, Page 183, Pt,(l£) and Page 1020, m. 
(I) and {m)i 

(h) (»40) Chitaley, B. 38, N. 8, Ft. 19 and BM*!, 
H. 82. , , 

f 41) Hulla, Page 164, Fts. (a) and {k), Fftge 197 
Note **Bab-seetlon 2 : Court may treat suit as 
an application.” ' * 

(c) (*40) Ohitaley, Seh. II, 10, N. 4, Ft. 4 
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A. J. Eeyv;ood md another — Ac3used 

PckUoriCrs 

\\ 

Bmferov. 

GriraUiui Ki/’J. C.*,bc3 Nos,. H46 and 480 o£ 3941, 
Decideu on 2ol.b Ko^’ciiiber 1941, iur transler ol caso 
from District Magistrate, faianwali. 

fa) Criminal P. C* S. i77-.OfleDce^of 

lllcgsal sale and iranspost oi bver under Pun jab 
E>xjse Act — Beer sold ccmpcuiy at B and 
sent to 11 under railway receipt with company 
as assignee hut endorsed in lavourol purchaser 

— Olience held committed in E and not in M. 

The sale of beer in es:cess of the qufiistity allowed 

^ under the Punjab Eseise Act was entered in the 
registers of a company at 12 and the liquor was 
then sent to 1/ under a railway receipt in which 
the name of the consignee was also shown as the 
company although the receipt was thereafter en- 
dorsed in favour of the purchaser : 

Beld that the offence of illegal sale as well as 
ille^»a3 transport wore committed at B and prima 
facie the Court at If bad no Jurisdiction to try 
these offences. [P 134 G 2] 

(b) Punjab Excise Act (1 of 1914), S. 77 — 
Purchase of beer in excess of quantity allowed 
is not offence. 

Under the Punjab Excise Act the sale of more 
than the quantity allowed of beer is illegal but the 
purchase of more tbau the quantity allowed at a 
time is not pmiishablo under any rule framed under 
^ the Punjab Excise Act. Therefore, a person who has 
purchas^ more than the quantity allowed of beer 
cannot be said to have committed the oSence oi 
transporting foreign liquor when he takes such boer 
purchased from the station to his house. 

[P 134 G 2] 

(c) Criminal P. C, <1898), S. S61A — Ho 
offence disclosed hy prosecution case -- Pro- 
ceedings can be quashed. 

The Court can quash proceedings under 

jS. -561 a against an aeeosed when the prosecution 
easG discloses no oUence at all against him. 

[P 135 C 1] 

It. L, Anand — for Petitioners. 

Jamil Jsg?iar for Advccaie- General — 

for the Grown. 

J ’ ORDER. — Criminal Miscellaneous Petitions 
Nos. 346 and 480 of 1941, are connected and will 
he disposed of together. The Hrat petition is for 
transfer of a easo under S. 61, Punjab Excise Act, 
pending in the Court ol District Magistrate, Mian- 
wall, against three persons, namely (Ij Mr. A. *1. 
Haywood, Manager of Messrs. Bpeneer & Go, Ltd., 
Bawalpindi, (2) Dev Eaj, Head Agency clerk, Messrs. 
Spencer & Co. Ltd., Bawalpindi, and (8) Seth Sita 
Bam Kalm of Mian wall, The first ground on which 
the petition for transfer was based was that the 

- District Magistral of Mianwali and the Superin- 
tendeut of Police, Mfenwali, were taking keen into- 

, rest in the ease and the petitioners (Mr. Bey wood 
>lid 3 >bv Baj) did not exp^t to gel a fair trial.: Mr, 
;,;:Mphhftrd, the District MagtofeorMkuwali, has, 
Imm kmBkn^,m& Bumed$i hy Mr, 
,, AI§li|e;V.fjg^;d^iaea counsel for , the "i^titiqners 
^ I ' pad. , : fo : ceiupede tlpfcl . tiils grouad hi^ 
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ceased to have fores. He, however, eonieuded that 
the offence, if any, was committed at Rawalpindi 
and therefore the Court at Mianw.ali ba.s no Juris- 
diction to try Ihh offence. The petition of Sita Eaia 
was under S 561 A, Criminal P. 0. Els contention was 
that the prosecution ease disclosed no offence at ail 
against him and therefore the proceedings eIiobIoI 
be quashed so far as be was concerned. 

The learned coansel for the Grown was unable to ^ 
explain the case for the prosecution dearly wheB 
the petition for transfer came up before me on 14th 
November 1941. Ho was, therefore, asked to put in 
a clear statement of the prosecution ease and this 
has now been done. So far as I can see from the 
staiemeut, the case against the peiitiones-s, Mr. 
HeywoOii and Dev Baj, is that they sold 9 gallouB 
of beer to Sita Ram although according to the 
licence of Messrs. Spencer and Co. Ltd., Rawal- ' 
pindi (of which company Mr. Hey wood is the mana- 
ger) they could not sell more than 2 gallons of j? 
foreign liquor (which expression includes beer) at a 
time and secondly, that they transported the 
‘foreign liquor’ to Mianwali when they had no 
authority to do so, by using a transport pass which 
was no longer in force. According to these allega- 
tions, it would appear that the ofienoe of these two 
petitioners was committed at Rawalpindi and not 
at Mianwali. The foreign liquor was sent at the 
instance of one Lala Jodha Ram, retired Tahsiidar, 
who wrote to Mr. Spencer & Co. Ltd., on behalf ol 
his relation Sita Ram to send it to Mianwali. The 
sale was entered in the registers of Messrs. Spencer 
& Co., Ltd., and the liquor was then sent to Mian- 
wali under a railway receipt in which the name ol 
the consignee was also shown as Messrs. Spencer k 
Co., Ltd., although the receipt was thereafter en- 
dorsed in favour of Sita Ram. If Messrs. Spencer 
Co., Ltd., were not entitled to transport liquor, the g 
ofience of illegal transport was also committed at 
Rawalpindi as soon as the liquor was despatched 
from that station. Mr. Hey wood has been prosecuted 
only under S. 77, Punjab Excise Act, as he, as a 
licensee, is liable for the acts of Dev Raj, bis em- 
ployee, under that section. As the offences of illegal 
sale as well as illegal transport were committed at 
Rawalpindi, prima facie it seems to me that the 
Courts at Mianwali had no jurisdiction to try these 
ofiences. 

So far as Sita Ram was concerned, it was conce- 
ded that there was no limit prescribed under th© 
Punjab Excise Act or the rules thereunder for pos- 
session of foreign liquor but it was contended that 
he was guilty of an ofience inasmuch as he ‘trans- 
ported* the foreign liquor from the Mianwali rail- 
way station to his own house. This position appears 
to me to be hardly intelligible. As there is no limit 
to pos<?e?aioa of foreign liquor, 1 cannot see how 
Sita Bam could be held guilty of transporting the 
liquor when ho was apparently doing so merely for 
his own use- Otherwise a person will not be able to 
take liquor purchased by him from a shop to his 
own house without a license for ‘transport*’ This 
would be absurd. The sale of more than two gallons 
was illegal; but it is not contended that the pur- 
chase of more than two gallons at a time is punish- 
able under any rule framed under the Punjab Ex- 
cise Act. It was the business of Spencer k Co. to 
see that they were not selling more fiquor than they 
were autboriaied to do to a private odnsumer like 
Sita Bam. The liquor was sent ©a recei^ of a letter 
from Lala lodba Bam retired tehsHdar and he had 
ordered Messrs. Spencer, & ^end t^je'liqnor'to , ' 

Lala- Sita Bsfo- Ealta, only; if they hoaJd^dO'SO..The 
learned counaeLfot'thaPrQyirh, ilso'’'©antended .that 
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1 the habit of selling foreign liquor 
Jo to point out any witness inention- 

2 Vi^ho was to depose to this eifeet. 
tpeeSs it seems to me that there is 
ainst the petitioner Sita Kam. 
Heywood and Dev Kaj aro corieen% 

3 to be a x^rima fade ease but astho 
jich they were charged were coin- 
pindi, tho ease shoold betrled there. 
’Cent the petition for transfer and 
0 be transferred to the Court of the 
ate at JhiwalpirKU. The District 
ilX>indh may try the case himself or 
to some other competent Court at 

disposal. There being no c.ise 
tioner Sita Eam, the iirocecdings 
j hereby quashed. The petitioners 
d Dev Eaj should apx}ear before the 
ate,_^Bawalpindi, on 10th December 
m fix a date for their trial either 
r some other Magistrate, 

Order accordingly. 


iley, S. 177 N. 4. 

. 177 Page 564 N. 547, 
ley, S. 561A N. 6. 

561A Page 1804 Note ‘Quash pro- 
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hhsh and others — Defendants 
— Appellants 

V. 

mmad (mag or) and others ^ 
fs and others — Defendants 
— Bespondents. 
No. 58 of 1041, Decided on 14tb 
from order of Senior Sub Judge, 

. February 1941. 

3. (1908), O. 41, R. 23-~PreHmi- 
eaning of. 

? Xioint does not necessarily mean a 
to the merits of the case but includes 
ier of fact or law, the decision on 
the decision of other issues arising 
seessary : (’22) 9 A. I. B. 1922 Mad. 
o?i, [P 136 0 1] 

L'S — Ouster ol one by other — 
age of Joint property by cosharer 
nt to show that other cosbarers* 
iiated — Such mortgage is subject 
of shares of parties at time of 

n order to prove ouster of the other 
not only jirove that he was treating 
J though it belonged exclusively to 
at this fact was known to the other 
mere fact that a cosharer has mort- 
j property is not sufficient to show 
spudiating the title of the other co- 
lortgage in such a case must be held 
> the edjbstment of the shares of the 
ime of partition, [P 186 C 1] 

rs — Finding that cosharcr failed 
be treated property ms exclusively 
him to knowledge of other co- 
act It cannot be interfered with 
eal. 


A finding that the eo-ibare? hrA failed to pr&vo 
that he had bosin treating tbv, proptrty r .,2 thuos^h it 
belonpui to him to tho knov/leijcH oi tho 

other eo'-’h.'irer", U a thidin;.! ef fact anc cjtunot hi 
intorbjjed with in thread a'fpvjih [I* hiS C 2] 

(d) rucrttrar^c — ,or redeem in g;; 

entifc snorlvagc- ic raoricai^cv aun r.oi 
bolder in respect ch aharc oS c>y fiaceri'. 

The i*03itiu32 t\ c vrro tho 

entire inortga;^*'. i ; th'-.t o; a c not of ;m 

mere ehsiig-"-b/>iuer lu rc’-peel ol ib ihuro of tha 
other cosbirw : VoS} *^5 K.LM. lO'v^ Ldu, 18 il. 
Poll; (’81) la A. L ll 1981 Lah. Vi i, ,h 
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Jh% Shitja^ud^-Dji ^ ior Axspdlantrr, 

Mohammad Husisam^iov BeepoLdcnle. 
JODG^iEMT—Thc pedigreo4able oftbapaclsea 
is as follows ; 

DiUlxA MEHTAB f 


I i I , 

Plr Bakhsh Knuda iJakhsh Ilahs Bakhsh {died 
i (deft. 2) daring the Hfetima 

Allah ISakhsli j of his father) 

(deft. 1) 1 1 

Kuram Baldjoh 


Nabl Bahhsh Ghulam Mohammad 

deft. 5 deft. 4 deft. 8 


Ata Mohammad Md. Tufaii Md. Zia Md. Tsharj 
(minor) (minor) (ininor) 
The house in dispute was originally owned by 
Mulla Mehtab and was mherlted by his sons Ph* i; 
Bakhsh and Kbuda Bakhsh who became joint 
owners thereof in equal shai'fts, the third eon llahl. 
Bakhsh having died during the li feti me of hi.s father. 
On 19th June 1B88 Pir Bakhsh and Khuda Baklish 
executed two mortgage deeds in respect oi two sepa« 
a’atex^ortiomsof tho house in favour of Karam Bakhsh 
son of Ilahi Bakhsh and tho other in favour of ono 
Gulab. Tho mortgage in favour of Karam Bakhbh 
was subsequently redeemed by K Irada Brd?btih alono 
in the year 1B91 on paymeiit of Ks ISrO. Kbuda 
Bakhsh thereafter appears to have been dealing with 
tho property as though he were an owner thereof, 
although he was according to law owner of only one 
half and mortgagee ol the other hall. In August 
1988 Allah Bakbsii i-on of Pir Bakhsh sold his oua 
half share in the jiropertytotbesonsof NaM Bakhsh 
for Rs. 2000 and thereafter these pejrHons sued for 
possession by redemption of one half sbarc in the 
house on payment of Rs. 500. This suit was rL'bistc4 
by Khuda Bakhsh and the other dclernlants on the 
ground that Kbuda Bakhsh bad besome owner of 
the portion of the house which was In dispute, by a 
private partition and that Allah l^akbsh had no 
right to sell it. The defendants aDo pleaded that 
the suit was barred by liraitation. Tho trial Court 
upheld the defendants* plea that Khuda Bakhsh was 
the sole owner of the house and dismissed the Buit* 
On appeal the learned Senior Subordinate Judge 
held that Khuda Bakhsh only held one half share 
in the house and that the plaintiSa were entitled to 
redeem the other half. He, howeyer, found that 
the trial Court bad given no Ending on the question 
of compensation which was blaimsd by the defen- 
dants OB aCKiount of ■certain -lilifiovemeats' made hy 

^hem cm the mortgaged pJ^operty* He therefore 
.accepted the appeal and^emanded the ea^e, to-.the ^ 
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'i'nrer Ciiuri for deeiriion ol the remainiBg points 
,1 \nv 2 l 7 cu in fiio case. From this order tho present 
hns been preferred. 

” A iM'chnr.Pvary objection was raised tba,t tlic appeal 
v.M:-, incompetent as the remand vras made hy the 
learned Senior Sub-Judge in the e^xereise oC Ms in- 
tierciit powers micler S. 151, Civil P. C. It wus urged 
that the trial Court had not dcclded the ease merely 
on. a preliminary point but on a finding on the nialii 
issue, namely, \?hcthcr Kluida Bakhsh was the 
nsclnsivc owner ot the house or not and therefore 
the rGTiiand order could not fall within the scope of 
0. 41. Jl. ‘23, Civil P. 0. There seems to bo no force 
in this contention. The trial Court had framed seven 
issues but had decided only two, namely, the^ques- 
ilon of limitation and the question whether Khuda 
llakhsh was the sole owuier of the house. The 
remaining issues had not been decided as it was 
found unnecessary to go into them in view of the 
finding on the first two issues. It has been held by 
'a Foil Bench of the Punjab Chief Court that a pre- 
iiiiii inary point docs not necessarily mean a point 
jcoilatcral to the merits of the case but would include 
|aiiy point whether of fact or law, the decision on 
'Which renders the decision of other issues arising 
';in the case unnecessary. A similar view was taken 
jby a Full Bench of the Madras High Court in 45 
*Mad. 900A I accordingly overrule this objection, 
looming to the merits of the appeal the learned 
ioounsoi for the appellants urged that the learned 
Senior Sub- Judge was not competent to hear the 
appeal before him as the value for jurisdiction ex- 
ceorled Ks. 500. It does not appear from the judg- 
ment of the learned Senior Sub-Judge that the 
question of jurisdiction was raised before him. The 
plainliffs sued Cor redemption on payment of Es. 500 
only and in the circumstances I do not see bow the 
t S*:nior Sub-Judge can be said not to have had juris- 
diction to hear the appeal. 

The second point argued by the learned counsel 
for the appellants was that of limitation. It was 
urged that even ii Khuda Bakhsh was the owner of 
only ouo half of the house, he had redeemed the 
mortgage of the entire house in the year 1891 and 
bad been in adverse possession thereof since then. 
It was therefore contended that the suit was barred 
'by limitation under Art. 144, TAmltation Act. The 
pica of adverse possession does not however appear 
to have bean specifically raised in the Courts below 
and this was conceded by the learned counsel; but 
ho urged that the defendants had pleaded that 
Khuda Bakhsh bad been mortgaging the property 
from time to time treating it as though it was 
Ms exclusive property. But the position of Khuda 
Bakhsh was tliat of a cosharer and the mere fact 
a that a cosbarer has mortgaged the joint property is 
not sufficient to show that ho was repudiating the 
title of the other cosharers. The mortgage in such 
a case may be held to bo subject to the adjustment 
of tho skates of the parties at the time of partition, 
a matter of fact it was pleaded by the defendants 
that there had been a partition between Khuda 
Bakhsh and Pir Bakhsh but this alleged partition 
has not been proved. Moreover, in order to prove 
ouster of the other eosharers, the defendants had 
. not only to prove that Khuda Bakhsh was treating 
the property as tiaough'xt belonged exclusively to 
him but also that this fact was known to the other 
fosharers, Tho learned Senior Sub- Judge has given 
lA’indlng that the defendaitr havo' failed to prove 

:4s 
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that Khuda Bakhsh had been treating the property 
as though it belonged to him exclusively to the ^ 
knowledge of the other cosharers. This is a finding 
of fact and the learned counsel for the appellants 
has not been able to show me any good reason for 
interference with it in second appeal. The learned 
counsel contended that the position of Khuda Bakhsh 
was merely that of a charge-holder and in support 
of his contention he referred to 12 Lah, 671.2 33^^ 
according to the latest decision of this Gourt (see " 
19 Lah. lOSS) in which previous rulings were con- 
sidered the position of a co-mortgagor, who re- 
deemed the entire mortgage, is that of a mortgagee 
and not of a mere charge-holder in respect of the 
share of the other cosharers. The learned counsel 
conceded that if the decision in 19 Lah. 103^ is fol- 
lowed, then the suit must be held to be within 
limitation. I uphold the decision of the learned 
Senior Sub- Judge and dismiss this appeal with costs. 

f 

G.N./E.K. Appeal dismissed, 

2. (’31) 18 A. I. B. 1931 Lah. 744 : 135 L C. 506 ; 

12 Lah. 671 : 32 P. L. E. 622, Jhandu v. Nur 
Mahomed. 

3. (’38) 25 A. I. B. 1938 Lah. 184 : 178 I. C. 778 : 
(1938) 19 Lah. 103: 40 P.L.E. 546, Abdul Ghafoor 
Khan v. Firm Mangat Eai Ganga Sahai, 

CPC — — 

(a) (’"40)'ohitaleT, 0. 41, E.23, N. 3, Pts, 1 & la. 

(’41) Mulla, Page 1182, Pts. (i) & G). 

(c) (’40) CMtaley, Ss. 100 & 101, N. 62, Pt. 4, 

(’41) Mulla, Page 366, Pt.(a) and Page 367Pt.(g). 

Limitation Act — 

(b) (’41) CMtaley, Arts. 142 & 144, N. 35, Pts. 9 
&23. 

(’38) Bustomji, Page 1467, Pt. 6, Page 1468, Pts. 

7 & 8 and Page 1471, Pt. 1. 4 

T. P. Act — 

(d) (’36) Mulla, Pages 540 & oil Note “Subro- 
gation.” 

(’34) Mitra, Page 527 Note “Eights o£ redeeming 
co-mortgagor.’’ 
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Bhidb J. 

Warijain Binglia and others — 

Appellants 

Y. 

Sher Singh and others — Bespondents. 

Exn. Second Appeal No. 479 of 1941, Decided on 
19th January 1942, from order of Senior Sub- Judge, h 
Hoshiarpur, D/- 17th December 1940, 

(a) Civil P. C. (1908), O. 1, R. 8 — Defendant 
knowing about representative suit but not ap- 
plying to be impleaded and decree passed 
Fact of their names not being mentioned in 
notice does not make decree nullity. 

In a representative suit, some were appointed to 
represent the defendants and a decree was passed. 

In execution of the decree against some of the de- 
fendants other than the representatives, it was, 
contended that, as their names were not Mentioned' 
in the notice under 0. 1, B. 8, the deoMe was a , 
nuimy. , ? 

Beli th^t the defect in the notice ifiiis not suffi- 
cient, ‘to render the /decree q,, M 'they, hould , 
■have ‘got .thenmeJves ‘ implied'' -aii/d^enSWetk’ It" 
'they 'had' i^ohi^tlbn/to.the'e®^ Si,’- ' 
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(b) Civil P* C. (1908), O* 1, R. 8 — Execution 
^ of decree lor injunction In representative suit— . 
Decree can be executed against all defendants 
and not merely chosen representatives. 

A decree lor injunction obtained in a representa- 
Ave suit is executable against defendants who are 
represented by other persons selected to represent 
them under 0. 1, Tl, 8. The whole object of a repre- 
sentative suit would be defeated if it is held that a 
•decree obtained in such a suit cannot be executed 
against any person except the chosen representa- 
tives. For, in a suit of a representative character, all 
the persons who are represented must be held to be 
parties as the decree obtained in such a suit is 
binding on all of them : 2t jHad. G5B and 30 Mad. 
215, Bel. on; 12 Mad. 356 and 23 Mad. 483, Es^pl, 
[P 137 C 2; P 138 C 1] 
N. G. Pandit — for Appellants. 

Shamair Ohand — for Respondents. 
JUDGMENT. — The material facts of the case 
giving rise to this second appeal are briefly as fol- 
lows : Certain occupancy tenants and non-proprie- 
tors of the village Rampur in the Hosbiarpur 
District instituted a suit against the proprietors for 
an injunction to restrain them from obstructing the 
plaintifis in the exercise of their rights of grazing in 
shamilat land in the village. The suit was of a repre- 
sentative character and certain persons on each side 
were selected to represent the parties. An applica- 
tion for the purpose was duly made under 0. 1, 
R. 8, Civil P. 0., and seven out of the proprietors 
were appointed to represent the defendants. The 
trial Court dismissed the suit but it was decreed by 
the District Judge and his decision was affirmed by 
the High Court. Subsequently, Waryam Singh one 
of the plaintiffs applied for execution of the decree 
^ against seven of the proprietors who according to 
his allegations had obstructed him in the exercise 
of the right of grazing his cattle in the aforesaid 
shamilat area. The application for execution was 
resisted by these proprietors on the ground that the 
notice under 0. 1, R. 8, was not duly served upn 
the defendants and therefore the decree in question 
was not binding on them. Secondly, it was pleaded 
that the decree being one for an injunction could 
not be executed against any person except the seven 
representatives who were actually made parties to 
the case. 

As regards the first point, the allegation of the 
proprietors was that the names of the seven persons 
who were to represent the defendants were not given 
in the notice issued under 0. 1, R. 8, Civil P. C., 
and consequently the notice was vitiated. This ob- 
jection was overruled by the trial Court and the 
application for execution was allowed. On appeal the 
learned Senior Sub- Judge also agreed with the exe- 
^ cuting Court that the alleged defect in the notice 
under 0. 1, R. 8, was not sufficient to render the 
decree a nullity; but he held following the decisions 
in 12 Mad. 3561 and 23 Mad. 4833 that the decree 
for injunction could not be executed against the 
seven xiroprietors against whom execution was 
sought because they were not actually impleaded 
and were merely represented by seven other persons 
who were chosen as representatives of all the defen- 
dants. The prayer lor execution of the decree for 
injunction under 0. 21* B. 32, Civil P. 0„ was 
therefore disallowed. From this decision the present 
appeal has been preferred. 

1* (’89) 12 Mad. 356, Sadagopalaoharl v. Krishna- 
maohari. 

2* (1960) 23 Mad. 483:10 M. L. J. 117, Thandava- 
mya Filial V. Subbayyar. 

10I2LM6&19 


The learned coiiasel for the appellant urged that 
them was nothing on tho record to show that the ^ 
notice under 0. 1 , 11, 8, was defective but it appears 
that the record containing the notice has since 
been destroyed. It was apparently udmiUed before 
the trial Court that the notice did not eonlain tlio 
names of the seven persons nhoseo to rc‘pre^e^t; iha 
defendfiats and T see therefore no reason to inter- 
fere w’ith this fiudiijg of the Courtn hoiow. I am| 
however of opinion that this defect in the noticei 
could not be eonsltiered to lie suiilelent to render the| 
decree a nullity. XL appears from the roeonl that! 
ten out of the defendants did apply t'» the Court on! 
h'arning of the notice to be impleaded asdefendantsi 
and they were accordingly joined defendants inj 
siddition to the seven persons w'ho had been chosen 
to represent the defendants generally. The mere fact 
that the names of the seven persons were not actu- 
ally mentioned in the notice would seem to be not 
very material because if the proprietors in tho vil- / 
lage came to Imow that a ropreseiitative suit was 
being instituted in connexion with the shamilat 
land and if they bad any objection to the suit, they 
could have easily appeared in tho Court and ascer- 
tained the names of tho persons who were chosen 
as their representatives. They could then have' 
either asked to bs impleaded as defendants as teni 
out of the proprietors did. As no such action waSj 
taken by the proprietors against whom execution! 
was sought, it must be presumed that they were! 
content to allow the representative suit to be pro-j 
secuted against them without any objection to the 
procedure adopted. T therefore agree with the find-^ 
ing of tho learned Senior Sub-Judge that the decree 
in question cannot be considered to be a nullity. 

The second point for consideration is whether 
the decree for injunction can be executed against 
any of the proprietors excepting the seven persons g 
who were chosen aiS representatives. Tho learned 
Senior Subordinate Judge has relied on two rulings 
of the Madras High Court referred to above hut tho 
second ruling merely follov;s the first one, namely, 

12 Mad. 35CX without any independent discussion 
of the matter. It would therefore be sufficient to 
consider the decision in 12 Mad. 356.1 The decree 
which was sought to be executed in that case as 
Ipassed in tho year 1840, that is, at a time svhen 
there was apparently no statutory provision corres- 
ponding to 0. 1, R. 8, Civil r. C„ in force. There 
was a dispute between two sects of Vaishnev Brah- 
mins relating to the worship of an idol and tho 
decree directed that one of the sects should not 
worship the idol in any house situated in a particu- 
lar street. The decree was thus of a personal 
character. In the present instance tho decree does 
involve rights to property, namely, shamilat land, 
and can be distinguished on this ground, I note 
that in the Madra.s case the execution was also held 
to be time-barred and consequently the remarks 
relating to the exccutability of a decree for injunc- 
tion in the circumstances of the case were in the 
nature of obiter dicta. I may also add that I do not 
understand why a decree for injunction should not 
be executable against defendants who are repre- 
sented by other persons selected to represent ,thetn 
under 0, 1, B. 8, Civil P. C. The ^vbole object o! a 
representative suit of this kind whould be , delved 
if it is held that a decree obtained in such, a iuit 
cannot be executed against any person except the 
chosen representatives. As pointed bat' in. 24 Mad. 
658!* and 30 Mad. 2154 |ij ^ suit o| a representative^ 
3* ('01) 24 ^lad. 658, Kama1thhti|.Wlbrayh 
4. {'07) 30 Mad* 215 ; 17 M. 'ti J* 377 : 2 
' . SI, Mathu Amma v. Paihram Kannbt Charukot. 
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'character like this all the persons who are repre- 
^ Isented mast be held to be parties as the decree ob- 
itained ia snch a suit is binding on all of them. The 
icase might be diilerent where the injunction ob- 
'takjed applies only to the persons who are chosen 
as representatives. But if the injunction applies 
inot only to those persons but also to others who are 
represented by them, I see no good reason why the 
jdecree for injunction should not be executed against 
jali of them. I accordingly accept the appeal and 
'setting aside the decision of the learned Senior 
Sub- Judge, restore that of the executing Court. In 
view of all the circumstances, however, I leave the 
parties to bear their costs throughout. 

K.S./B.K. A'j)'i) eal accepted, 

C. P. C. •— 

(a) (’40)’ Chitaley, 0. 1 E. 8. N. 16 Pt. 7. 

(’41) Mulla, Page 509 Note ‘Notice of suit.’ 
b (b) (’40) Chitaley 0. 1 B. 8. N. 21 Pt. 7, 

(’41) Mulla, Page 511 Pt. (r). 
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Damp Sibgh and Din Mohammad JJ. 

Shah Nazoaz and another — Defendants 

— Appellants 

V. 

Ghulam Murtaza — Plaintiff — 

Bespondent, 

Second Appeal No, 1673 of 1939, Decided on 2nd 
December 1941, from decree of Dist. Judge, Jhang 
at Sargodha, D/- 27th July 1939. 

Transfer of Property Act (1882), S. 6 (a)— 

^ Relinquishment of hisspes succcssionis by heir- 
apparent is valid if it proceeds on settlement of 
conflicting claims or bona fide disputes — Maho- 
medan M dying leaving three sons— G claiming 
to be M's legitimate son and suing for posses- 
sion of his share — Under compromise M*s sons 
giving certain portion of property to G without 
admitting his claim — 6 agreeing not to press 
his claim as Af’s son for share in M’s property 
nor in future claim as reversioner to M’s sons-* 
On death of one of M’s sons G suing for share 
as reversioner of deceased son — G held estopped 
from claiming as reversioner— Compromise held 
not relinquishment of spes successionis but 
settlement of bona fide dispute between parties 
and hence was binding on G, 

On the death of a Mahomedan a dispute arose 
between three 6f his sons and another person Gwho 
® asserted that he was the legitimate son o£ M and 
therefore entitled to an equal share of the property 
of M along with the three sons of M. G, therefore 
brought a suit for possession of his share. In that 
suit a compromise was arrived at between the par- 
ties by which the sons of M gave a certain portion 
of M’s property to G without admitting his claim 
which still remained disputed and it was further 
agreed that in consideration of receiving this pro- 
perty G would neither then press his claim as the 
son of M to a full'share in M*$ property nor would 
in* future make Ms claim as a reversioner to t^e 
sons of M who also similarly agreed not to claim as 
reversioners on 0’s death* On the death ol one of 
^ ^ ^,>he sons bl. M , 0 b^u|ht a suit for a share' in the 

property 

' ’ ' ' retebn'i'Ol hk 


Mubtaza (Dalip Singh J.) 

claiming as a reversioner and could not in face of 
that compromise allege that he was the legitimate ® 
son of M. Hence no question arose as to whether 
G’s agreement to relinquish his future share in the 
brothers’ property was or was not a relinquishment 
of a spes successionis : {’18) 5 A.I.E. 1918 P.O. 70, 
Bel ol [P 139 C 2] 

Per Din Mohammad J However illegal and 

unenforceable a bare relinquishment or renuncia- 
tion of the chance of an heir-apparent succeeding to* 
an estate may be that renunciation or relinquish- 
ment would be valid if it proceeds on a settlement 
of conflicting claims or bona fide disputes between 
the contracting parties. The dispute between M's 
sons and G was a bona fide dispute. G could rightly 
apprehend that his legitimacy might not be estab- 
lished, the trial Court having found against him. If 
therefore to avoid an adverse decision on the factum 
of his legitimacy he entered into a compromise 
with the contesting sons of M and gained an f 
immediate advantage for himself, it could not be 
said that he was relinquishing a mere chance of 
succession. Consequently, the agreement was valid 
and G could not contend that that agreement did 
not bind him : Case law reviewed. [P 142 0 1, 2] 
Ahdul Asis — for Appellants. 

Sheikh Mohammad Ameen and Mohammad 
Jamil — for Bespondent. 

DALIP SINGH J.— -The facts of this case are 
that on the death of one Mohammad Bakhsh a dis- 
pute arose between three of his sons and another 
person Ghulam Murtaza by name who asserted that 
he was the legitimate son of Mohammad Bakhsh 
and therefore entitled to an equal share of the pro- 
perty of Mohammad Bakhsh along with the three 
sons of Mohammad Bakhsh. This person therefore 
brought a suit for possession of his share. In that 9 
suit a compromise was arrived at between the par- 
ties by which the sons of Mohammad Bakhsh, 
while not admitting and in fact denying that Ghu- 
lam Murtaza was the legitimate son of Mohammad 
Bakhsh, agreed that they would give him l/12th in 
the khewat property left by Mohammad Bakhsh 
and l/8th share in the shamilat appertaining to 
that khewat property in consideration of Ghulam 
Murtaza withdrawing his claim to an equal share 
in the property left by Mohammad Bakhsh and 
further agreeing that he would not claim as a 
reversioner to anyone of the three sons of Moham- 
mad Bakhsh and the three sons of Mohammad 
Bakhsh would similarly not claim as reversioners 
on the death of Ghulam Murtaza. Thereafter one 
of the sons of Mohammad Bakhsh died and Ghu- 
lam Murtaza brought the present suit claiming 
l/3rd share as a reversioner of the dead person, h 
namely, Ghulam Easul- The defendants again 
denied that Ghulam Murtaza plaintiff was the 
legitimate son of their father Mohammad Bakhsh 
and they relied on the compromise as estopping the 
plaintiff from raising the question of his being the 
legitimate son of Mohammad Bakhsh deceased. 
Yarious issues were framed by the trial Court 
which do not noiv concern us, but the learned trial 
Court held that the parties were governed by custom, 
that the plaintiff was not the legitimate son of 
Mohammad Bakksh and that the piMathGf Jbad , 
relinquish^ all his rights under the agreement 
entered intc) by Mm and therefore could not now 
maintain the suit. It accordingly distaissed the plain-, ' 

, tiff ‘e* suit, with 'costs. On apni^,,;leavned' 'District 
. Judge held: th^t 'the iteetethe casevntoely, ' 

; patto' .vWherehy', - the /plaintiff, his; ^ 
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and is the plaintiS estopped” raised an important 
® question of law. He held that the relinquishment 
by Ghulam Murtaza of his reversionary rights in 
favour of his brothers was void under Mahomedaii 
law as well as under oustomaiy law because Ghulam 
Murtaza had only a spes successionis at the time of 
the relinquishment and such a transfer was void 
and therefore the present suit was not barred by his 
previous renunciation which of course was esta- 
• blished. He also held that the plaintiff had proved 
that he was the legitimate son of Blohammad 
Bakhsh. He, therefore, accepted the appeal and 
granted the plaintiff a decree for possession of 
one-third share in the land in dispute with costs 
throughout. 

The defendants have come in second appeal and 
their learned counsel has contended that Ghulam 
Murtaza is estopped by reason of the compromise 
, entered into in the prior suit. He has cited A.I.B. 
® 1930 Lab. 928,1 a.I.B. 1939 Ail. 689,240 All. 487,^ 
a Privy Council decision, A.I.B. 1925 Mad. 1043^ 
and A.I.B. 1932 Cal. 600.6 On the other hand, the 
learned counsel for the respondent has cited 174 

I.C. 116,0 a Bombay case, A.I.B. 1933 Pat, 165, ? 
41 Mad. 365,8 A.I.B. 1937 Pat. 2800 and 41 I.C. 
361.10 It ig unnecessary to go at length into these 
rulings for, the matter appears to me to be clearly 
concluded by their Lordships of the Privy Goiiueil’s 
decision in 40 All. 487.3 The facts of that case were 
very similar to the present case in essentials though 
the case was one of Hindus. In that case one 
Kanhiya Lai had alleged that he was the heir of the 
property left by another person one Bahadur Mai 
deceased as against his widow and other persons 
because he was the adopted son and validly so 
adopted of that deceased person. In the suit which 
he brought the matter was referred by agreement to 
^ arbitration and an award was given by which the 
property of the deceased person was divided; one 
quarter to one widow, one quarter to Kaiihiya Lai 
and one quarter and one quarter respectively to two 
other widows of the deceased person. In the award 
it was also stated that Kaiihiya Lai would be pre- 
cluded from claiming as a reversioner on the death 
of the widow as against her daughter or her other 
heirs. On the death of the widow, Kanhiya Lai 
brought a suit and their Lordships of the Privy 
Council pointed out that this w'as not a case of re- 
linquishment of a spes suecessionis or an agreement 
to transfer his spes suceessionis but only raised the 

1. CBO) 17 A.LE. 1930 Lab. 928 : 129 I.C. 29 : 31 
P.L.B. 909, Naranjan Singh v. Dharam Singh. 

2. (»39) 26 A.I.B. 1939 AIL 689 : 184 I.C, 531 ; 
I.L.B. (1939) AIL 950 : 1939 A.L.J. 824 (F.B.), 

d XJmB, Shanker v. Bam Charan. 

3. (’IS) 5 A.LB. 1918 P.G. 70 : 47 I.C. 207 ; 40 All. 
487 : 45 I.A. 118 (P.C.), Kanhai Lai v. Brij Lai. 

4. (’25) 12 A.I,E. 1925 Mad. 1043 : 88 I.C. 982 : 
49 M.L.J. 296, Kamaraiu v. YenkatalakshmipathL 

5. (’32) 19 A.I.B. 1932 Cal. 600 : 138 L 0. 882 ; 
59 Cal. 859 : 55C.L.J. 205, Sashi Kantha Acharjee 
V. Promode Chandra Boy. 

6 . (*38) 25 A.I.B. 1938 Bom. 121 : 174 LC. 116 : 
I. L. E. (1937) Bom. 895 : 39 Bom. L. B. 1287, 
Karusinga Kushansing y. Harsinha Kangrao. 

7. (’33) 20 A.I.B. 1933 Pat. 165 ; 149 I.C. 491 ; 14 
P.L.T. 27, Lalta Prasad v. Sarnam Singh. 

S. (’18) 5 A.I.B. 1918 Mad, 119 ; 45 I.C. 35 : 41 
Mad. 365 ; 34 M.LJ. 460,Asha Beevi v. Karuppan, 
9. (’37) 24 A. I. B. 1937 Pat. 280 1 168 L C. 512, 
doti Lai Shah v. Beni Madho Pmsad. 

. 10. (’18) 5 A.I.B. 1918 Mad. 743 j dl I.C. 361, Asa 
i Beevi v. Kaxuppan Chetty. 


question whether the acts of Kanhiya Lai in the 
compromise and the a^A'ard Ibilowing it did or did fi 
not act as an estoppel io bar liiiij from chiming as a 
reversioner. 

Thoir Lordships held on the facts of that case 
that the estoppel tiid prevent Kjinhiya Lai from 
a*^aertir}g his ciaiui a? a reversioner to tho widow. 
The case seeios to mo eo.tireiy indlstoiguishablc 
from the presnnJ. case. Here too, ?,]>3 question whe- 
ther Ghulam Murtaza was or vois not the iegitimatc 
son of Mohamtsind iiakbr-h wa^ disputed. In the 
eom})romiso a certain portiou oi tiie prt)pyrty wns 
given to him without aibaitting his daiia which 
still remained disijuttd and it \v:k further agreed 
that in coiisideraiion of recelvio^,' this projjcrty 
Gliulani Murtaza would neither then press his claim 
as the son of Moham.ntud Bakhsh to a full share in 
his father’s property nor would in future make his 
claim as a rcvei’sioner to the other sons of Moham- 
mad Bakbsb. The estoppel therefore arises long f 
before the point as to whether a transfer of a spes 
suceessionis is valid or hivaiid. By reason of his 
accepting the compromise, Ghulam Murtaza is now 
estopped from claiining as a reversioner. In other 
words he cannot now in face of that compromise 
allege that he is the legitimate son of Mohammad 
Bakhsh. Hence no question arises as to whether his 
agreement to relinquish his future share in the 
brothers’ property was or was not a reiinquishmentl 
of a spes suceessionis. He not being able to allege! 
that he is a reversioner by reason of the fact that! 
he is the legitimate son of Mohammad Bakhsh the 
point does not arise and therefore his suit must faiLf 
I would, therefore, accept this appeal and dismiss 
the plaintiff’s suit with costs ihroughoiit. 

DIN MOHAMMAD J The facts have already 

been fully set forth In the judgment of my learned 
brother and need not bo recapitulated. The sole flf 
question involved in this case is whether Ghulam 
Murtaza could go behind the agreement solemnly 
entered into by him with the three sous of Moham- 
mad Bakhsh who resisted Ghulam Murtaza’s claim 
to be also the legitimate son of Mohammad Bakhsh. 
The provisions of law which htwe been referred to 
in this connes-ion arc (a) S. 6, T. P. Act and (b) 
para. 43 of Mulla’s Mahomedan law. Section 6, 
T.P. Act, deals with the nature of the property that 
may be transferred and escludes from this category 
among other things “the chance of an heir-apparenfe 
succeeding to an estate, the chance of a relation 
obtaining a legacy on the death of a kinsman, or 
any other mere possibility of a like nature.” Para- 
graph 43 of MuUa’s Mahomedan XjUw lays down 
that the chance of a Mahomedan heir- apparent suc- 
ceeding to an estate cannot be the subject of a valid 
transfer or release. The parties in this ease are ad- h 
mittedly governed by Customary law hut it is conce- 
ded on both sides that these are the only provisions 
which govern the case. 

So far as the absolute prohibition is concerned, 
there can be no doubt on the terms of the provL 
sions of law set out above but there has been a dis- 
pute of long standing as to whether this bar applies 
when a reversioner in the circumshmees existing in 
this case relinquishes his right.lt is necessary there- 
fore that this question may be considered at some 
length and the authorities dealing with the, subject 
maybe reviewed in order to find out whether the bar 
contained in these provisions is absolute or whe- 
ther it can be relaxed in certain conditions. The 
earliest case 'cited before us is 17 W.'B'. where ■ 

ih (’72) 17 W»B. 108 MumuUornmm 

Begam Y. AHahdia Khark, 



140 Lahore Shah Xav/az v. Ghulam Mhrtaza (Din Mohammad J,) 


their Lordships of the Privy Gotincll remarked that 
^ acconliiig to the Mabomedan law ' ‘there may be a 
renaneiation of fche right to inherit, and that such a 
renunciation need not be express, but may be impli- 
ed from the ceasing or desisting from prosecuting a 
elaim inaintaiiiabie against another.” It may be 
observed that in some Ooarfcs this remark was inter- 
preted to mean that their Lordships had stated that 
renunciation of a future right to inherit was possible 
under Mahomedan law, while in some eases this 
remark was explained to mean that a vested right 
alone could be renounced and, if I may say so with 
ali respect, this appears to be the only proper eon- 
struction that can be put upon their Lordships* re- 
mark in view of the circumstances of the case in 
which it was made. In 8 Cal. 138,1^ two brothers 
had agreed that the family property should be divi- 
ded in certain shares. One of the bi’others had acted 
both on his own account and as guardian of his 
h minor brothers. He later resisted the agreement on 
the ground that it was invalid. The finding, how- 
ever, was that there was a bona fide dispute as to 
the rights of the parties. A Division Bench of the 
Calcutta High Court repelled the contention put for- 
ward by the contesting brother and remarked that 
there was nothing in Hindu law which made illegal 
an agreement entered into by expectants to divide a 
particular property in a certain way on the happen- 
ing of a particular contingency. It was further added 
that such an agreement was not contrary to public 
policy. It may be remarked that this judgment re- 
lates to a case instituted before the corning into 
force of the Transfer of Property Act. 

In 24 All. 94,13 which relates to the year 1901, 
the plalntifis claimed certain land on the death of 
the widow of the last male owner as his collateral 
heirs. A similar claim had been made before when 
c the settlement of the estate with the widow was be- 
ing made. An agreement was arrived at between the 
widow and the claimants and certain conditions laid 
down. Later, this position was repudiated. In this 
connexion, their Lordships of the Privy Council held 
that even assuming that the arrangement made by 
the Settlement Ofiicer amounted to a contract be- 
tween the then claimants and the widow, such a 
contract was not ])mding on the plaintiffs as they 
were only expectant heirs with spes successionis. In 
Bom. 165, it w^as held by Sir Lawrence Jen- 
kins C. J., and Beaman J. that the chance of an 
heir-apparent sueeeediiig to an estate is under Maho- 
medan law neither transferable nor releasable. It 
was, however, added that it was only by an applica- 
tion of the principle that equity considers that done 
which ought to be done that such a chance can, if 
at all, he bound. 

d In 3S All. 457,15 a Mahomedan wife had brought 
a suit for dower against her husband which resulted 
in a compromise by which it was provided inter alia 
that on the death of the wife the persons who should 
he the heii% of both would be the owners of the pro- 
perties, the possession of some of which was given to 
the wife and the possession of some retained by the 
husband for life. The wife predeceased her husband 
who then tranateed certain properties in his own 
right and m heir ol Ms wife. A dispute arose in this 

12^ (’82) 8 Oal. 138 : 10 C.L.B. 66, Ram Kirunjun 
Singh V. PrayagBihgh; 

IS. (’02) 24 AIL 94: 29 LA. 1 : 8 Sar 152 (P.C.K 
; "Rahadur Singh v, Mohar Singh. . ■ . : 

'r' ^ ,781| Sumsud- 

Husein V. Abdul RtusA*'' \ ■ ' ' ' - ' 


eonnoxion and it f/as held by a Division Bench of 
the Allahabad High Court that the compromise was e 
in the nature of a family settlement under which 
the husband was not competent to dispose of more 
than the life interest in certain property therein 
named. The relinquishment by the husband of his 
right to succeed as heir to his wife was not obnoxi- 
ous to the prohibition contained in S. 6 fa), T. P. 
Act. 17 W.R. 108, H 31 Bom. 1651^ and 8 Cal. 13813 
were considered in this case. 

In 41 1. C. 361, which again was a case under 
Mahomedan law, Sadasiva Aiyar J. and Spencer J. 
disagreed as to the principles applicable to the case 
of a relinquishment of expectancy by a Mahomedan. 
Sadasiva Aiyar J. observed that the relinquishment 
of his rights of inheritance by an heir-apparent was 
invalid under Mahomedan law, and in so far as the 
Mahomedan law prohibits relinquishment of right 
of future inheritance whether for consideration or 
not a declaration as to present or future intention / 
about such relinquishment could not be relied on 
as an estoppel. Spencer J. on the other hand rely- 
ing on the remark made by their Lordships of the 
Privy Council in 17 W. B. 108^ referred to above 
held that a mere renunciation of a right of suc- 
cession was not repugnant to the principles of 
Mahomedan law. He further held that where an 
heir-apparent renounced such a right by reason of 
an arrangement whereby he accepted a benefit and 
compounded for his share in the property, he or 
anyone claiming under him was estopped from 
repudiating the transaction by which he was bene- 
fited. It may be observed that this case went on 
apeal to a Bench of three Judges and they agreed 
with Sadasiva Aiyar J.: see 41 Mad. 365,8 xhe 
learned Judges while discussing 17 W. E. lOSH 
observed that their Lordships of the Privy Council 
did not intend to lay down that a Mahomedan can 9 
renounce his right of inheritance before that right 
had become vested on the death of the person to 
whom he was entitled to succeed and that their 
observations should be taken to deal with a renun- 
ciation after the right of inheritance had vested. In 
39 Mad. 554,18 it was observed that the Statute law 
of India forbade transfers of expectancy and conse- 
quently contracts to transfer them could not be 
enforced even when the estate fell into possession. 
The principles laid down in this case were approved 
by their Lordships of the Privy Council in 50 CaL 
929.17 

In 40 AIL 487,3 one Bahadur Lai died in 1883. 
Kanhai Lai claimed as a reversioner to Bahadur 
Lai who was by survivorship the sole owner of the 
family estate at the time of his death. On his 
death, Mfc. Ram Dei became entitled to that estate 
for her life. Her title was, however, disputed by h 
Kanhai Lai, Mt. Parbati and Mt. Kausilla, the 
widows of the two predeceased brothers of Bahadur 
LaL Kanhai Lai set up a claim alleging that he 
had been adopted by Mt. Parbati to her deceased 
husband and was entitled to the whole estate as 
such adopted son. Each of the two widows, Mt* 
Parbati and Mt. Kausilla, asserted that the brothers 
had separated and claimed one-third of the Umily 
estate for life. In order, to protect her own interest 
and that of her daughter Mt., Kirpo, Mt. Ram 
contested these oiaima and brought two one 

IS. (*16) S A. I; B. 1916 Had. 579 : 29 L C. 241 : 
89 Mad*, 554 : 26 H* U J., 650, Lakshmi .Harayana , 

' Ja^nidha,Baju v* Lahhml‘Hare.slmma*' - ’ - 
17 * 4 * 23110 mt : 
'\56CaL 9694‘5S1'*^A*'289 CB*'€l)‘|VAnna# ■ 
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of wilieh was dismissed on a technical (C^roimd but 
a was pending in the High Court on appeal. Before 
the second suit came on for trial, all the cojitestants 
entered into a compromise by which all their dis- 
putes were referred to arbitration. Under the awards 
of the arbitrator, one-fourth was allowed to each of 
the four ladies. As regards Kanhai Lai, il was 
remarked that he had been adopted by Mt, 3*arbati 
^ and had nothing to do with the properties of other 
* ladies as ‘such adopted son, nor had he any claim 
to the property. By the agreement of compromise 
and the awards, Kanhai I^al go. no share in the 
family property but in fact he got one-fourth share 
which was allotted to Mt. Parbati and lio further 
obtained the benefit of having the validity of his 
adoption by Mt, Parbati left undecided by a Court 
of law. Before their Lordships of the Privy Council, 
it was contended that this compromise could not be 
enforced as it involved a transfer of the chance of 
h an heir-apparent succeeding to an estate and in this 
eonnesion 31 Bom. 165^-* was relied on. Their Lord- 
ships of the Privy Council distinguished that case 
on the ground that there was no question before 
them of a conveyance or of an agreement to convey, 
any future right or expectancy or of an agreement 
to relinquish any future right or expectancy. The 
only question involved was whether Kanhai Lai 
had not by his acts debarred himself from ever 
claiming as a reversioner and this question they 
decided against him holding that being a party to 
the compromise he could not repudiate it after- 
w^ards. 

In 45 Cal. 69018 their Lordships of the Privy 
Council observed that a Hindu reversioner had no 
right or interest in pra^senti in the property w’hich 
the female owner held for her life ; until it vested 
in him on her death should he survive her, he had 
® nothing to assign or to relinquish or even to trans- 
mit to his heirs. His right became concrete only on 
her demise ; until then it was a mere spes succes- 
sionis and that right could not be bargained by any 
contractual engagement. In 48 Cal. 630,1® one Hr. 
Seal died intestate leaving him surviving two widows 
and five nephews. The estate left by him vested in 
the two widows. A will was set up which was held 
to be a forgery in the course of the litigation. One 
of the nephews agreed to convey to the plaintiff 
for consideration his interest in the estate of his 
maternal uncle. In a suit for specific performance of 
this agreement it was urged that the contract was 
void, illegal and unenforceable. Sir Asutosh Blooker- 
jee Ag. C. J. after referring to all the eases bearing 
on the point, some of which have been referred to 
above including 40 All. 487^ observed as follows : 

^ *‘We must accordingly take it as settled by the 
decisions of the Judicial Committee that the interest 
of a Hindu reversioner is an interest expectant on 
the death of a qualified owner; it is not a vested 
interest, it is a spes successionis or a mere chance of 
succession, it cannot be sold, mortgaged, assigned or 
relinquished, for a transfer of a $pes stweessionis is 
a nullity and has no elect in law. But though a 
transfer of his interest by a revei'sioner is void, he 
may, by becoming a party to a compromise and by 
taking the benefit of tlm compromise, be estopped 
from claiming as a reversioner/^ 

IS. {’17) 4 AJ,B. 1917 K a; 96 : 44 I. 0. 408 : 45 
Cal 690 : 46 I. A. 36 (P, 0.), Amrit Narayan 
Singh V. Gaya Bingh. 

1,0. (*91) 8 A. I. B. 1921 Cal. 601 : 66 L C. 27 ; 48 
OaL §36 ; 33 C. L. J. 4,67, Annada Mohan Boy v. 
Gout Mohan Mullick. 


In 45 All. 170“^* a Jlmdu obtained a decree declar- 
ing thfs,t a will on which the wblowis of the hiat s 
holder based the?.^ authority to adopt was invalid. 
Prior to fbPvt eveiH, however, he piU‘ported to sell 
half the estate for cousiderallon dee nu'jng that Vvhen 
he succeeded jjc wunlfi put the ven'.lce in }irourietai’y 
possesFion. Ai’ter the death tu’ the hi^i survhlng 
widow, the representative the pureb. :cfr siied tho 
vendor ffu* po%e>,sioB. It was held by their Lordships 
of the Privy Conned that tiiere \vits no eilectual 
transfer of the estate .-iiice the vendor Icid only an 
expectancy. In A. I, H. 1925 Mad. 1043/* it wai,- ob- 
served that though w reverFumer m expeciancjcoukl 
not validly contract to trauFier his snes eitccemoms 
when the reversioner entered into'" poF.si*tahion, ho 
could relinquish his right to say that the properties 
in dispute formed part of the estate to which he was 
the reversK>iior. Srinivasa Iyengar J. observed : 

“In all such cases when the question arises whe- 
ther the transaction was really a relinquishment of f 
a spes successions or a b-ona fide compromise of dis- 
puted rights, it seems to mo that the best thing to 
do w'ould be to look at the substance of the transac- 
tion, apart altogether fxoni any form wiiieh might 
have been given to it. If in substance the transaction 
is found to be only a dealing with the apes success 
sioniSf then, of course, it cannot be recognized and 
cannot form the basis of any binding obligation. But 
if, on the other hand, the suhstHUce of the transac- 
tion is found to be a bona fide settlement between 
the parties, tlaen, in spite of the fact that thefsiune 
transaction might be represented in one of its aspects 
as a dealing with a spes successioni.% it is nonethe- 
less a real compromise of disputed rights.” 

In 10 Lah. 013'*^^ S. 0 (u), T. P. iict, was held 
applicable to the transfer by a reversioner of hm 
chance of inheritance. In A. I. B. 19»30 Lah. 928l 
Broadway and Currie JJ. after referring to 50 Cal, 9 
92917 remarked that in the Punjab a sale of a rever- 
sionary right of succession though at the time of the 
.sale it did not affect a transfer of property gave rise 
to a right which the Court would enforce when the 
inheritance fell into possession. This distinction the 
learned Judges drew mainly tin the ground that 
the Transfer of Property Act was not in force in 
the Punjab and that their Lordships of the Privy 
Council had themselves remarked in 50 Cal. 92917 
that the law in Kngland was difierent and that this 
was the state of the law in India prior to the enact, 
meat of the Transfer of Property Act. In this matter 
the learned Judges followed a jirevious decision of 
the Chief Court as w^ell as a previous decision of this 
Court. In A.I.U, 1932 Cal. 600 ^ most of the autho- 
rities of their Lordships of the Privy Council as w'cll 
as of the High Courts in India referred to above were 
considered and alter a full diaeuBsionof the principle 
enunciated by them it was observed : 

“On reading these decisions with care It seems to 
ns that if there is one principle that follows from all 
of them unmistakably it is this that the arrangement 
must bo one concluded with the object of settling 
bona fide a dispute arising out of confiietlng claiins 
to pmperty which was either existing at the time or 
was likely to arise in future. Bona fides am the 
essence of its validity and from this it follows that 
there mu&t be either a dispute or at least ah a|>pre- 
hension of a dispute, a situation of which is 

20. (*22) 9 A.I.B. 1922 P. C. 403 : 71 1 d 629; 46 

All 179; 26 O. C. 223: 50 I. A. 69 (PwC.), Harnath 

Kunwar v. Inder Bahadur. 

21. (’29) 16 A. L B, 1929 Lah# WB t IIS L 0. 449: 

10 Lah. 613 : 30 p. L. E. mm Thakar Bmgh v. . 
Mt. Uttam Eanr. * ' ■ : ' 
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a%-oiflGd by a policy of givioj? and taking or else all 
a transfers or surrenders will pass under the cloak of 
a family arrangement.’* 

In this ease reference was further made to 48 Cai. 
100-2 and 5 l'‘at. 2902^^ as well as to 52 Bom In 
A. 1. B. 1933 Pat. 165,7 a Division Bench of the 
Patna High Court after considering all the autho- 
rities relevant to the point remarked that S. 6 (a) 
did not strike at agreements by expectant heirs such 
as an agreement to divide a particular property in 
a certain w^ay on the happening of a particular con- 
tingency and for this proposition placed their reliance 
on 33 "ail 457.if* It may, however, bo remarked 
that the agreement under consideration in that case 
had been entered into prior to the coming into 
farce ol the Transfer of Property Act and on this 
aspect of the case Kulwant Sahay J. who delivered 
the principal judgment observed that an agreement 
involving the transfer of a chance of succession was, 
^ after the enactment of the Transfer of Property Act, 
bad in law. In A.I.K. 1937 Pat. 280 9 an agreement 
by which one reversioner sold his interest in the 
estate to another reversioner in consideration of a 
payment of certain sum annually to him or an 
undertaking by him in consideration of that pay- 
ment not to make a claim to that estate was held 
to be bad in law. It appears, however, that the 
agreement was not considered to be a family 
arrangement as it had been entered into by only 
two members of the family. In 174 I, C. 116,6 a 
Hindu died leaving behind him a widow and a 
daughter. The widow succeeded to a life estate and 
the daughter executed a deed of relinquishment in 
her favour by which she relinquished all her right 
in the property in consideration of her getting a 
portion of the property from the widow. A Division 
Bench of the Bombay High Court held that the 
® transaction came within the mischief of S. 6 and 
was consequently invalid. In A.I.ll. 1939 AIL 689,2 
a Pull Bench oi the Allahabad High Court approv- 
ingly referred to the remarks made by Srinivasa 
Iyengar J. in A.I.R. 1925 Mad. 1043^ and observed: 

“The bare transfer of such interest as he had 
therefore was void. This, however, does not neces- 
sarily conclude the matter. If the transfer was a 
part and parcel of a family settlement or a compro- 
mise in a dispute between rival claimants to pro- 
perty it wmuid not necessarily be invalid.” 

From a review of these authorities, the only con- 
clusion that can be deduced is that however illegal 
and unenforceable a bare relinquishment or renun- 
ciation of the chance of a heir-apparent succeeding 
to an estate may bo, dillerent considerations prevail 
if that renunciation or relinquishment proceeds on 
a settlement of conflicting cliiims or bona fide dis- 
^ putes between the contracting parties. In the pre- 
sent case, it is obvious that the three sons of 
Mohammad Bakhsh wore not prepared to acknow- 
ledge the claim put forward by Ghulam Murtaxa 
that he was also a legitimate son of Mohammad 
Bakhsh. In the compromise as well as in the state- 
ments made by the contesting brothers, it was 
emphasized that the property that was being deli- 
vered to 0huiam Murtaza was by way of a gift and 

22. (’21) 8 AXB. 1921 B.C. 107 : 57 LC. 325 : 48 
100 ; 47 I. A. 233 (P.O,), Sureshwar Miaser v, 
Mt, Maheshraai Misrani. 

2Z. {“26) 13 A. I. B. 1926 P.C. 2 ; 94 I. C. 830 : 5 
Mansingh v. Nawa- 

, 1927 F. C; m$ L C. 708 :■ 



that they did not in so doing acknowledge that he 
was a legitimate son of Mohammad Bakhsh. There ^ 
was a dispute, therefore, and for that matter a 
bona fide dispute. Ghulam Blurtaza could rightly 
apprehend that his legitimacy might not be estab- 
lished. It is significant that even in the present 
case the trial Court had found against him. If, 
therefore, to avoid an adverse decision on the factum 
of his legitimacy he entered into a compromise with 
the contesting sons of Mohammad Bakhsh and 
gained an immediate advantage for himself, it could 
not be said that he was relinquishing a mere chance 
of succession. Consequently, the agreement relied 
upon by the appellants was valid and Ghulam 
Murtaza could not in the present suit contend that 
that agreement did not bind him. I agree, there- 
fore, that the appeal should be allowed and that 
Ghulam Murtaza’s suit be dismissed with costs 
throughout. 

G.N./K.K. Appeal allowed, f 

T. P. Act ^ 

(*36) Mulla, S. 6 Page 51, N. 5 and N, 7; see 
Page 52 l?t. (w); Page 54 Pts. (J) and (k). 

(’37) Mitra, S. 6 Page 42, N. 42; Page 45, N. 45, 
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Diwan Ghulam Basul — Plaintiff — 
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Ghulam Qutah^ud-Din — Defendant — 

Bespondent, 

First Appeal No. 93 of 1939, Decided on 6th 
May 1941, from decree of Sub-Judge, First Class, ^ 
Montgomery, D/- 2nd December 1938, 

(a) Mahomedan law — Wakf— Sajjada Nashin 
— Shrine of Hazrat Baba Farid at Pak Pattan 
District Montgomery — Custom to nominate 
successor though minor if Murid and of agnatic 
descent from founder upheld — Custom of selec- 
tion by descendants of Shah Ala- ud- Din Mauj 
Darya rejected. 


The question of succession to the office of Sajjada 
Nashin of the shrine of Hazrat Baba Farid at Pak 
Pattan, District Montgomery (which is founded on 
the principles of sufism) is regulated by custom 
and usage. According to the custom of this shrine 
a Sajjada Nashin has the power to nominate a 
successor provided he is a Murid and of agnatic des- 
cent from the founder Hazrat Baba Farid (22 Gal, 
324 (P.C.), ReL on,}. There is no bar tothenomina- h 
tion of a minor. The custom that the descendants 
of Shah Ala-ud-Din Mauj Darya have the right to 
reject a nomination or to select a candidate them- 
selves was rejected. [P 144 G 2; P 146 0 2; 

P 147 0 1] 

(b) Mahomedan law— Wakf — Sajjada Nashin 
— Nomination of, by death-bed will is strong 
piece of evidence for nominee* 

A death-bed nomination is a strong piece of evi- 
dence in favour of the nominee, even according, to, 
Mahomedan law which does, under certain circums- 
tances, recognise the validity of the appointment of 
a minor to the mutwalliship of a mosque or shrine*.^ 

[P 144 G 2] 

(e) Evidence— Book, accepted by Privy Cbun** 
Oil, as authoritative Copy .of, issue, of same, 

editiem produced in Sub^e«iueut oilit held shouM 

bedccejpted, 'iw-’''' ' 




1912 

The Privy Council accepted as authoritative the 
^ Persian edition of the Jowahar Paridi. Not the 
same copy but a copy of the same which was an 
issue of the same edition was produced in a subse- 
quent suit : 

Meld that the printed edition of that year should 
be accepted in the case. [P 147 G 1] 

(d) Mahomedan law — Wakf — Sajjada Nashin 
Dastar bandi is not root of title. 

The dastar bandi ceremony itself is not a root of 
title as it is not a ceremony of selection but it is a 
ceremony of installation : 1938 0. W. N. 1157, 
BeL on, [P 147 C 2] 

Sir Wasir Bassan, C. S, Saran and Shainair 
Chand — for Appellant. 

Barhat AU and Naeeer Ahmed Malimood for 
Shaukat Ah — for Kespondent. 

h SALE J. — This appeal arises out of a suit by 
Diwan Ghulam Rasul claiming succession to the 
office of Sajjada Nashin of the shrine of Haarat 
Baba Farid situate at Pals Pattan in the Montgo- 
mery District, together with possession of the shrine 
and of the valuable properties appertaining thereto. 
On the death on 26th December 1934 of Diwan Said 
Mohammad, the 24th bolder of the office of Sajjada 
Nashin, he was succeeded by the present defendant, 
Diwan Qutab-ud-Din. Born in 1923 and recognised 
by Diwan Said Mohammad as his.son by a second 
wife, Qutab-ud-Din was while still a minor nomina- 
ted by the father as his heir and successor by virtue 
of a testamentary document dated 8th March 1933, 
(and later confirmed as such by an alleged death- 
bed will dated 24th December 1934) and on the 
strength of this nomination, he assumed the office 
of Sajjada Nashin and possession of the shrine and 
its properties on the death of his father. He is now 
18 years of age. His accession led to the institution 
of this suit by Diwan Ghulam Rasul to contest the 
right of Diwan Qutab-ud-Din to succeed to the 
office of Sajjada Nashin and the properties apper- 
taining thereto and to establish his own claim. The 
pedigree table Ex. D.S printed at p. 130 of Vol. 5 
illustrates the relationship of the parties. Xt is com- 
mon ground that the question of succession to the 
office of Sajjada Nashin of this shrine is regulated 
by custom and usage. The defendant has succeeded 
to the office on the strength of an alleged custom by 
which the previous holder had the right to nominate 
his successor. The plaintiff has contested the validity 
of this nomination on various grounds, the most 
important of which are that Diwan Qutab-ud-Din 
was not the legitimate son of Diwan Said Moham- 
mad, that he was a minor, that the late office 
i holder received no revelation in his favour and that 
his appointment has never been approved by the 
Baradari, By the expression ‘Baradari* the plaintifi 
refers to the descendants of the^ third Sajjada 
Nashin vk., Shah Ala-ud-Din Mauj Darya. On the 
other hand, the plain tig contends that he was 
validly selected as the Sajjada Nashin by this Bara- 
dari, which, according to him, has by usage, the 
right to approve or reject any nomination made by 
the last holder and in tiie last resort itself to select 
a successor. 

A description* of this important shrine at Bak 
Battan and of its founder Haamt Baba Farid who 
died in A. H. 664 (corresponding to 1265 A, D.) will 
he found at pp* 65 to 67, of the revised 1933 ediiaon 
of the District Gazetteer, of the MontgomeryDistrict, 
It is contended oh behalf of the defendant and not 
4enied for the plaintig that succession to the Saj- 
iada Nashini of such shrines, is not, like the mutt- 
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walliship of a mosque, regulated by the strict 
application of Mahomedan law. These shrines, ^ 
founded as they are on the prineipltis of sufism, 
arc governed by the cu&tom or usage appertainlnglo 
the institution. As pointed out by Agha Haider J. 
in 14 Lab. 558^ at p. 565 : *‘In rlctermining the usage 
regarding the succession tn the office of Sajjada 
Nashin one should approach the subject from tho 
jjoint of vlovr of sufism, its doctrines, and its 
teachings."’ In this judgment the Ufarned Judge has 
dealt With the doctrines of sufism vibiidj apply to 
ail such shrines and the position of a Sajjada Nashin 
and has pointed out how the opinion of the last 
Sajjada Nashin in regard to ids si recessar would 
naturally carry great weight and will he respeeteil 
by all persons interested in the institution. I cite 
ibis authority in order to make it clear that i.'i 
dealing with this ease the proper method of approach 
Is to consider the usage of the institution according 
to the doctrines of sufism rather than to apply the / 
strict principles of Mahomedan law. 

The issues framed by the trial Court are sum- 
marised on pp. 249 to 251 of the Judgment under 
appeal printed at p. 246 of Vol. HI. The Issues 
material to this appeal arc issues ?», 4, 5, 6, 7, 11 
12, 13 and 14. Issues 3, 4 and 5 deal with the 
custom relating to the succession to the office of 
Sajjadanashin, and in this connexion the defen- 
dant’s ease is that the last holder has the absolute 
power to nominate his successor subject only to two 
restrictions, (1) that his nomiuee should be a BXund 
or worshipper and (2) that he should be related^ 
in agnatic descent from Baba Farid the founder. 
Provided these two qualifications apply, the defen- 
dant contends that the last holder has the right to 
nominate even a minor as has been done in the 
present case and that no “revelation” is necessary. 

At the same time, according to the pleadings in Q 
this case, the defendant contends that he was in 
fact appointed as a result of the “revelation” duly 
communicated by the last holder. On the other 
hand the plaintiff while admitting that great weight 
would naturally attach to the wishes of the last 
holder in the matter of succession contends that the 
ultimate approval must rest by custom with the 
“Baradari” who have the right not only to select a 
successor but also to reject a nomination which they 
may consider unsuitable. In the present case while 
not denying that the last holder did nominate the 
defendant by a testamentary document dated 8th 
March 1933 it is contended that the nomination m 
invalid because the defendant was a minor and 
because there was no revelation ; and the plaintiff 
rests his title to the office on the fact that he was 
duly elected successor by the Baradari consisting of 
the descendants of Shah Ala-ud-Din Mauj Darya, h 

It is farther contended that thero was no revela- 
tion in favour of the defendant and that his 
nomination is void not only on the ground of his 
minority but because he is not in fact the legitimate 
son of the last holder. Issue 14 relates to a second 
testamentary document executed by Diwan Said 
Mohammad while on his death-bed on 24th Deeemw 
her 1934 wherein he inter alia confirmed the nomi* 
nation of the defendant as his successor and 
The validity of this will was questioned lha 
plaintlfi in the pleadings on the ground .that’DI^n 
Said Mohammad was not of sound disposing' inind. 
Tjbe findings of the trial Court are wholly In favour 
of the defendant except in regard to this will of 

L (^33) 20 A. L R* 1933 Lah, 005 : 144 L C. 636 : 

14 Lah- 558 : 34 BX.B. 86% Ghulam Mohammed 

V, Abdifi Rashid. 
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24th December 1934. The learned Subordinate 
^ Jud?^e has rejected this 'will not only because he 
thinks that (in spite of the plaintiS’s admissions in 
the pleadings) the execution is not proved, but also 
because he has held that Diwan Said Mohammad 
was not of sound disposing mind at the time of its 
execution. For the rest he has held that the custom 
propounded by the plaintiff is not established. On 
the other hand, he has found that the custom pro- 
pounded by the defendant is established viz., that 
the last holder has the power to nominate as his 
successor a person who is related to him as an 
agnate and who is a Murid, both of whioh qualifi- 
cations admittedly apply to the defendant in this 
case; and that, according to the usage of the shrine, 
the nomination of a minor who fulfils these con- 
ditions, is valid. He has held further that the 
legitimacy of the defendant, Qutab-ud-Din, has 
been established, that Diwan Said Mohammad did 
b make the nomination as a result of a “revelation’* 
which was duly communicated ; and lastly, he has 
rejected the custom propounded by the plaintiff that 
the descendants of Shah Ala-ud-Din Mauj Darya 
have a right either to question or to reject a nomi- 
nation made by the last holder. 

In the course of his arguments, Sir Wazir Hassan 
for the appellant did not contest the finding that 
the defendant had been nominated by the last 
holder as his successor by means of a testamentary 
document dated 8fch March 1933. As regards the 
legitimacy of the defendant, Sir Wazir Hassan 
while not willing to concede that it had been esta- 
blished, did not address to us any arguments to 
question the finding of the trial Court in favour of 
the legitimacy. Nor did he lay any stress in his 
arguments on the question of the factum or neces- 
sity of the grant of a “revelation’* to the last 
^ holder, as a condition precedent to a valid nomina- 
tion. Sir Wazir Hassan frankly conceded that it is 
not the province of a civil Court to decide whether 
a particular Sajjadanashin has received a revelation 
from the founder. All the Court can do is to decide 
the question of fact viz., whether the Sajjadanashin 
has or has not communicated the revelation to his 
followers. On this point the evidence is admittedly 
conflicting and of little value. The points which 
Sir Wazir Hassan laid stress in the course of his 
arguments were ; (1) That the trial Court was right 
in rejecting the death-bed will of 24th December 
1934; (2) that the trial Court was wrong in hold- 
ing that Diwan Said Mohammad the last holder 
could validly nominate a minor; and ^3) that on 
the evidence of custom and usage as adduced, the 
Court should reject the custom propounded by the 
defendant but should accept the custom propounded 
d by the plaintiff in favour of selection or election 
by the Baradari consisting of the descendants of 
Shah Ak-ud-Din Mauj Darya. Ho asked the Court 
to reject the defendant’s title and to find that the 
i>iaintiff was validly selected by this Baradari. 

dealing with the evidence on the question of 
custom, Sir Wazir Hassan while admitting that 
this case , is not governed by strict Mahomedan 
law contended that where there is a confiiot of 
evidence the Court should lean towards the accept- 
ance of the evidence .which is more in consonance 
wi^ the tenor of Mahomedan law, that the no- 
i^inatioa in this' by Biwan Said Mohammad 
in good health by haeam of the testamentary 
^^downent of 8th March.' 1^33 pi a minor,, ^ing 
.inconsistent with. Mahom^an "W 'should 
the absent strong evidence 

'Wtge lii'^&f>wdur^;wlch^he 
■' ' ' in' thia caseji^'lhaiSav^ ' 


for this reason rejected the defendant’s case the 
Court should find for the plaintiff, without requir- ^ 
ing any strong evidence in favour of the plaintiff’s 
custom since, he contends, the system of selection 
by the Baradari is recognised by Mahomedan law. 

The general criticism I would make of this argu- 
ment is that it overlooks the fact that the onus is 
on the plaintiff to prove bis case in order to dis- 
possess the defendant. Moreover, the learned Sub- 
ordinate Judge was, in my view, wrong, for reasons ’ 
that will appear later, in rejecting the death-bed 
will of 24th December 1934. This will is, as I shall 
show, valid. The result is that the defendant has 
in his favour a death-bed nomination which while, 
not perhaps, conclusive— since he was at the time 
only about 11 years of age— will certainly be a 
strong piece of evidence in his favour, even accord- 
ing to Mahomedan law, which does, under certain 
circumstances, recognise the validity of the ap- 
pointment of a minor to the mutwalliship of a / 
mosque or shrine. Before however dealing with 
the evidence it will be convenient to recapitulate 
certain material facts. 

The last (and 24th) holder of the office of Sajjada- 
nashin Diwan Said Mohammad himself succeeded 
to the office of Sajjadanashin while a minor by 
reason of a nomination by the previous Sajjada- 
nashin Diwan Allah Jowaya the 2Srd holder of 
that office to whom he was related as a daughter’s 
son. This succession was upheld as the result of 
litigation instituted by Sheikh Abdul Eahman son 
of Sheikh Mohammad who on the death of Diwan 
Allah Jowaya had assumed the office of Sajjada- 
nashin and possession of the shrine with its pro- 
perty but was ousted on the suit of Diwan Said 
Mohammad, This suit was decreed in Diwan Said 
Mohammad’s favour by the District Judge of 
Montgomery on 28th April 1888. The judgment is ^ 
printed at p. 12 of Vol. 5. This decision was re- 
versed on appeal to the Chief Court on a point not 
now material but the decision of the Chief Court 
was itself reversed by their Lordships of the Privy 
Council who reaffirmed the decision of the District 
Judge in favour of Diwan Said Mohammad. The 
judgment of their Lordships is cited as 22 Cal. 324.^ 

It may be mentioned that during the course of this 
litigation the defendant Sheikh Abdul Eahman 
died and his son Sheikh Fateh Mohammad was 
impleaded as his legal representative. Their Lord- 
ships of the Privy Council found that Diwan Said 
Mohammad had been validly nominated by the 
previous holder Diwan Allah Jowaya {a fact 
which is of great importance in the present case), 
and that according to the custom of this shrine a ’ 
Sajjadanashin has the power to nominate a suc- 
cessor provided he is a Murid and of agnatic k 
descent from the founder Hazrat Baba Farid. In 
the present case the son of Diwan Said Mohammad 
the last holder who was successful before the 
Privy Council in 1894, has succeeded to the Gaddi , 
according to the custom held good by their Lord- 
ships, and his claim is now contested by the 
grandson of Sheikh Abdul Eahman who was the 
unsuccessful plaintiff in the previous litigation. 

It may be mentioned here that the trial Court 
while rejecting the contention of tlm defendantthat 
this ^decision.- ; as ' ‘judicata' -between ‘the 

parties has held this decision to be a very im- 
portant piece of evidence in favour bf the custom 
now propounded by the- defendant; ,,That' the de’ci^ 

- sMU'Of' their' Lordships of. tho ' ' 
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previous case does not operate as res judicata is 
® accepted as correct before us ; but Sir Wazir 
Hassau has attempted in arguments to dislodge 
this Judgment from the position of importance given 
to it by the lower Court on the ground that their 
Lordships did not consider the fact that Di wan Said 
Mohammad on his appointment was a minor and 
were (with all clue respect) misled by the omission 
of counsel then appearing for the plaintitf , to con- 
test the domination on the ground of Diwan Said 
Mohammad’s minority. Diwan Said Mohammad 
continued in office till his death on 25th December 
1934. In 1923 the defendant Qutab ud* Din was born 
and recognized by Diwan Said Svtohammad as his 
son. His legitimacy was questioned in the losver 
Court but has been held to have been proved and 
this decision, while not admitted to be correct, is 
not contested in arguments before us. It is not, 
therefore, necessary to consider the evidence on the 
b subject of his legitimacy. Suffice it to say that I 
have no hesitation on this evidence in accepting the 
decision of the trial Court that the legitimacy of 
Diwan Qutab-ud-Din has been established. 

Admittedly, Diwan Qutab-ud-Din was, in 1931, 
made a Murid, According to the defendant's evi- 
dence this selection followed a revelation granted 
to the father by the founder. In 1932 Qutab-ud-Din 
was made a Khalifa, that is to say, he was himself 
given the authority of making ^turids. On 8th 
March 1933, he was formally nominated as his suc- 
cessor to the office of Sajjada Nashin by Diwan Said 
Mohammad by virtue of a testamentary document 
exhibited as D-1, printed at p, 76 of Vol. 5. Diwan 
Said Mohammad was in good health when he made 
this declaration and by virtue of this document 
declared Qutab-ud-Din to be his successor as well as 
Ms heir. The factum of nomination by this docu- 
c ment is not now contested though its validity was 
questioned on the ground that DivTan Said Moham- 
mad had no power to make a nomination of a minor 
while in good health. This contention, however, 
now loses its force in the face of oar finding in 
favour of the validity of the death-bed will of 24th 
December 1934, by which this nomination was 
confirmed. Later in the year 1933, certain cere- 
monies were performed by Diwan Said Mohammad 
in token of the nomination of Diwan Ci)utab-ud-Din 
as his successor. 

On 24th December 1934, while on his death-bed 
Diwan Said Mohammad made a second will, exhibit 
D. W, 137/1, printed at p, 89 of Vol. 5. The main 
object of this will appears to have been to provide 
for his first wife, Mt. Wiiayat Begum and her issue 
consisting of daughters but he mentions in this will 
that he had previously nominated as his successor 
d and heir Qutab-ud-Din, a son by his second wife 
Mt. Hahi Jan Begum and be takes the opportunity 
to confirm this nomination. I shall have occasion 
later to deal with the subsequent history of this 
will when considering its validity. On 26th Decem- 
ber 1934, Diwan Said Mohammad died and on the 
third day, that is, on 2Bth December the ‘Kul* cere- 
mony took place. It is only necessary to mention 
this fact here because the plaintifi originally con- 
tended that it was nh the occasion of the *IiuP 
ceremony that he was selected by the Baradari, as 
the successor. 

On 1st February 193fii there took place in the 
shrine, the '‘Dastar Band!** ceremony of the defen- 
dant, Qutab-ud-Din in formal token of his succession 
m Sajjada Hashin. A few days previously, that Is on 
27th January 1935, a similar Dastar Bandi cere* 
Mqny had been performed by a dissident faction 
I cooBlsting of certain descendants of Shah Ala-ad^ 
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Din Mauj Darya irs favour of the plaintifi althoui;k 
by reason of a prohibitcjry order Issued by Ibe 
district autboriticri undei’ H. 144, Crlrnmai P. C., 
this ceremony had to lake place outside tho shrine 
at the bouse of tlio plaliitifl, Ghulam liusuL On 
this date, thcnt- di-.-idcnls r. usclaraticn, 

Ex. P. 3, printed p. 35 of Vol. 4, deoiarhig that 
Diwu’'' Said klobuinmau eoukl not ninulnate 
succes^sor without tjjeir conbons and fomiaily 
appointing ar> Sajjadfi Nashiu the plainlifl. li may 
be noted 50 thi- coonexion thnt till-, docaioeut 
inakes no mention of the alleged eh.vctloii the 
plaintifi on the ‘Kul’ day, viz., 2'Jth December 1934 
imt recites that it was from the day of liio cxecO' 
tiou of this document, that i,- 27th Jariiiary 193*5, 
that Diwan Ghniam Kasul has been ^elected and 
appointed to discharge the duties of 8ajjada Nashin. 

On Gth April 1935, this j-uit was mstitated by 
Diwan Ghiilam Basul and during the course of the 
litigation the superintendence of the property he- / 
longing to the shrine, was assumed by the Court of 
Wards. 

I propose first to discuss the validity of the will 
executed by Diwan Said Mohammad while on hir‘, 
death- bed on 24tb December 1934. The learned 
Subordinate Judge in giving reasons on pages 290 to 
293 ol his judgment for rejecting ibis will appears 
to have been considerably inlluenced by the fact 
that the will though executed on 2ith December 
3934 was not filed in Court until 7tb July 1938. 
The delay is easily explained. The main beneficiary 
under this will was Mt. Wiiayat Begum and It was 
ultimately from her po.ssesslon that this will was 
produced by the manager of the Court of Wards 
who has appeared as D. W. X37. It seems that after 
execution, this will remained with Lain Nand Lai 
as recited therein and Lala Kand Lai, who has 
aijpeared as a wdtnoss, explained that he handed it Cl 
over to Mohammad Hassan, brother of Div/aa Said 
Blohammad, who presented it for registration on 
19fch January 1935. Mohammad Hasaan in his evi- 
dence has explained that thereafter ho handed the 
will to Mt. Wiiayat Begum as the principal benefi- 
ciary and Khan Sahib Abdul liebman, Manager of 
the Court of Wards as D. W. 137, formally pro- 
duced the will in Court on 7th July 1938 \vhich, lie 
said, he bad obtained from Sit. Wiiayat Begum, 
The cause of delay in production of this document 
was undoubtedly the disinelinatiou of Mt. Wiiayat 
Begum to part with it, and it would seem that it 
was only as a rosult of the pressure brought upon 
her through the Court of Wards that she consented 
to give it up. These considerations have been 
overlooked by the learned Subordinate Judge; and 
it is clear that in these circumstances no inference 
adverse to the defendant can be drawn from the late h 
production of this will. [His Lordship then dis- 
cussed evidence, and holding that the will was 
proved proceeded.] The position, then, is that we 
have established a death-bed nomination of Diwan 
Qutab-ud-Din mad© by the last holder. Bir Wadr 
Hassan is not, however, prepared to admit that 
death-bed nomination of a minor as successor is In 
accordance with the custom of the shrine. 

It is conceded that according to Mohammadan 
Law, a mutwaWi can nominate a successor on his 
death-bed and there is ample authority for' tht pro- 
position that the nomination of a minor In such 
eireumstanoes would be valid, if envisaged in the 
scheme of succession recognised, by the founder of 
the institution. But reliance is by Sir Waalr 
Hassan on pages 443 and‘44$'0f 'Byed Ameer All's 
Mohammadan Law 7oU 31, 4 for the proposi^ 

tion (based bn the Fatawa4*AlamglrS) that It a,. 
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condition to the validity of the appointment of a 
^ Mutwaili that he should he adult and possessed of 
understanding. The learned ^author in liis own 
judgment, cited as 19 Cal, 203, has also ialditdown 
that the appointment o£ a child o£ tender years as 
Sajjada Nasbin would seem, to be opposed to the 
eoBstitoiion of the office. It, may be mentioned, 
however, that 19 Cal, 203'^ was not dealing with a 
case of succession to a shrine governed by the 
doctrines of Sudsra and that the observations were 
from this point of view obiter since the case dealt 
with the application of the prineiples of Mohamnia- 
dan law. Here wo are concerned wi th the custom 
of this particular shrine and the question for consi- 
deration is whether it has been established that 
according to this ciissoni a minor can be appointed. 

In this connos.ion the most importaat instance of 
such a custom Is, as has been pointed out by the 
trial Court, the decision of their Lordships of the 
® Privy Council in the case of the succession by Biwan 
Baid Mohammad bimseli. Admittedly Diwan Said 
Mohammad was it minor when he succeeded on the 
nomination of his uncle, the last holder Diwan 
Allah Jowaya. Sir Wazii* Hassan has endeavoured 
to distinguish this instance on the ground that 
Diwan Said Mohammad’s case was that of a death- 
bed nomination and counsel then appearing did not 
think it worth while to contest the validity of the 
appointment of a minor in such circumstances. It 
is S)y no means clear, however, that Diwan Said 
Mohammad was nominated by Diwan Allah Jowaya 
on his death-bed. At page 266 of his judgment, under 
appeal the learned Siibordinaie Judge says that it 
was not a case of death-bed nomination. It appears 
from the judgment of the District Judge in the 
' previous litigation that the document by which 
Diwan Said Mohammad ^vas nominated was ese- 
^ cuted some six weeks after Diwan Allah Jowaya fell 
ill blit it was six months before Diwan Allah Jowaya 
died and there is a mention in the judgment that 
subsequently certain ceremonies were performed by 
DUvan Allah Jowaya in token of the nomination of 
Diwan Said Mohammad as his successor. It is 
possible, therefore, that Diwan Allah Jowaya after 
making his will rallied before bis death and in 
these circumstances it is by no means clear that 
Diwan Said Mohammad’s nomination was made on 
Diwan Allah Jewaya’s death-bed. Dc that an it may, 
this aspect of the matter was not considered in the 
previous Utigation,and the question of Diwan Allah 
Jowaya’s condition at the lime of the nomination 
was only considered by their Lordships of the 
Privy Council in regard to the circumstance whe- 
; ther he was then of a sound disposing mind and it 
was held that be was of a sound disposing mind. It 
» is clear that in the previous ease no objection was 
taken to the nomination of Diwan Said Mohammad 
on the ground of his minority nor was any effort 
made to show that the appointment was valid only 
because it was made by Diwan Allah Jowaya on his 
death-bed. The appointment of Diwan Said Moham- 
mad was upheld solely on the ground that according 
to the usage of the shrine the Sajjada Nashin can 
nominate his successor provided he is of agnatic 
descent from the founder and a Murid, In the pre- 
sent case the defendant, Diwan Qutab-ud-Din fulfils 
both ^heso qualifications. The case for the validity 
of his appointment appears to me to be stronger 
than the ease of his predecessor Diwan Said 
Mohammad because it is now clearly established 
that IJutab-nd-Din was nominated by Diwan Said 
Mbhammd on his death*bed; , ^ • 

, 4 Piran ?, , 


It may be mentioned here that no attempt has 
been made before us to question the competence or ^ 
ability of the defendant, who is now 18 years of age, 
in the matter of the performance of the duties 
attaching to the office of Sajjada Nashin. It has 
been argued by Mr. Barkat Ali that even in strict 
Mohammadan law there is no absolute bar to the 
appointment of a minor. Ail authorities appear to 
agree that if the scheme established by the founder . 
envisages the appointment of a minor, it is permis- 
sible. In the case of this shrine, no such scheme is 
in existence. But it is common ground that the 
question must be determined by the usage of the 
shrine and if the usage permits the appointment of 
a minor, such appointment will be valid. A strong 
instance in favour of the defendant is the succassiom 
of Diwan Said Mohammad himself upheld by their 
Lordships of the Privy Council but this is not the 
only instance quoted in this ease. On pages 282 to 
286 of his Judgment, the learned Senior Subordinate / 
Judge has collected a number of instances proved 
in evidence in which a minor’s succession has been 
recognised in the case of certain subsidiary shrines. 
Some of these instances are perhaps not clear 
because they may illustrate the right of a minor to 
succeed by inheritance rather than by nomination 
pure and simple. But the instances on which accord- 
ing to Mr. Barkat Ali for the respondent, reliance 
may be placed, are as follows ; 

(1) The shrine of Kalian Sharif, District Eawal- 
pindi where according to the evidence of S. Maula 
Bakhsh, Sajjada Nashin, printed at p. 1 of Vol. 3, 
(D. W. 0/173), Sain Mohammad Sarwar was nomi- 
nated as a minor. 

(2) The shrine of Ghaohran Sharif where one of 

the Sajjada Nashins was a minor as proved by Pir 
Bahim-ud-Din, (D, W. 0/181) printed at page 60 of 
Volume 3. S 

(3) The case of Piran Kalairan where Shah Alu 
Al Hassan was nominated Sajjada Nashin as a 
minor. 

(4) An instance from a shrine at Ahmedabad 
(Gujrat) where one Nasir Mian was appointed 
Sajjada Nashin as a minor. This is proved by the 
evidence of Sayyad Nisar Ahmad, mutwaili of the 
shrine (D.W. 0/185), question 14 of bis interrogato- 
ries printed at p. 94, Vol. 3. 

(5) Five instances are quoted by Sahibzada Ghu- 
!am Miu-ud-Din, Sajjada Nashin of Golra Sharif, 
Bawaipindi District, whose evidence taken on com- 
mission is printed at pp. 69 and 70 of VoL 3. These 
instances, however, are not within the personal 
knowledge of the deponent but were taken from 
certain historical books the authoritative value of 
which may be open to question and at least in one 
of the instances given, viz., that of Hazrat Burhan % 
Din quoted from the Jowahar Faridi p. 279 the 
rule of succession may have been that of inheritance, 

I see no reason, however, to doubt the reliability of 
the instances, collected from subsidiary shrines 
cited as Nos, 1-4 above. The other instances quoted 
on behalf of the defendant relate to the Pak Pattaa 
shrine itself and are that of Shah Ala-ud-Din 
Mauj Darya and of Diwan Sheikh Mohammad 
known as “the second” and of Diwan Munawair 
Shah. Beference in this connection may be made to 
the evidence of Maulvi Abdul Haq, (D. W. 10) 
printed at p. 209 et seq,, Vol. 2. On p. 210 this wit- 
ness gives a list of the Sajjada Nashins of the shrine 
since the time of Baba Farid. The instance of 
Shah Ala-ud-Din Mauj Darya is npt clear as it 
appears from the books of referen^« that, fee was 
about 16 years of age at the time of appointment 
anage wfeiefe is npt of minority as npdeicstoo^ hy 
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Mabomedans. The instances of Diwan Sheikb Mo- 
kammad, the second, and Diwan Munawar Shah 
depend on the validity of a book known as “Israr 
Itrat Faridi,” the authority of which is open to 
question. It seems doubtful, therefore, whether any 
reliance can be placed on these two instances so far 
as the present shrine is concerned. What is esta- 
blished beyond doubt is that amongst the previous 
^ Sajjada Kashins of this shrine, Shah Ala-ud-Din 
MauJ Darya, the third Sajjada Nasliin succeeded by 
nomination at the age of 16 while the nomination 
ol Diwan Said Mohammad as a minor was held 
good by their Lordships of the Privy Council in the 
previous case. 

There is no doubt some re'nuital evidence pro- 
duced on behalf of the plaintiii. It does not seem to 
iue that any useful purpose will be served in exa- 
mining this evidence at length. Indeed all this evi- 
, dence is subject, in my opinion, to the same criticism 
as that passed by their Lordships of the Privy 
Council in the previous ease, 22 Cal, 324,3 to be 
found on page 332 of the judgment : 

“The evidence which was produced on the other 
side does not appear to their Lordships to be either 
as valuable, or indeed as consistent with itself, as 
either the documentary evidence in favour of the 
right to appoint, or as the evidence in fact. In truth 
the witnesses for the defendant seem to alternate 
between a strict application of the Mahomedan law 
of succession to realty, and a sort of popular choice 
which must be ascertained by the wishes of the 
worshippers. In that state of things it is impossible 
to give the same effect to the latter evidence as to 
the coherent and perfectly reasonable evidence given 
for the plaintiff.” 

Exactly the same criticism applies rautatis mu- 
tandis in this case. I am satisfied in this case that 
^ there is no bar to the nomination of a minor and 
that the nomination of Diwan Qutab-ud-Din in this 
case was just as valid as the nomination of his 
father Diwan Said Mohammad who himself was a 
minor at the time of his succession. On the other 
hand, no reliability can be placed on the evidence 
adduced by the plaintiff to the effect that the des- 
cendants of Shah Ala-ud-Din Mauj Darya have the 
right to question the nomination made by the last 
holder or to select a successor themselves. The evi- 
dence to this effect is oral and is not based on any 
instances, proved either by personal knowledge or 
by reference to works of authority. In the previous 
case, both the trial Court and their Lordships of 
the Privy Council accepted as authoritative the 
Persian edition of the Jowahar Faridi a copy of 
which has been filed in this case as Ex, D.78. It 
has been contended that the copy Ex. D.78 is not 
d the copy produced before the l^rivy Council in the 
last case. This may be so as the copy now produced 
does not bear any exhibit number; but nevertheless 
it seems clearly to be an issue of the same edition. 
The work was originally compiled In Hijri 1033 in 
manuscript and a printed edition was issued in 
Hijri 1301 corresponding to June 1884. Exhibit D.78 
appears to be a copy of the printed edition ol that 
year which was accepted by their Lordships of the 
Privy Council as authoritative and should, in my 
View, be similarly accepted in this case. There is 
nothing in this volume to support the contention of 
the plaintiff that the descendants of Shah Ala-ud- 
Din Mauj Darya have the right to reject the nomi- 
nation made by the last holder or ; to select^ a 
successor themselves. On the other hand, the in- 
stances given in this volume , would support the 
validity of the nomination of the defendant, 

I would therefore reject the custom propounded 


on behalf of ihe plaintiff that the descendants of 
Shah Aia-ud-Din Mauj Darya have the right to 6 
reject a nomination or to select a candidate them- 
selves. As regards the question of revelation the 
evidence on both sides is confused. Some say a reve- 
lation is aeccssai-y, others say it is not. The case of 
the defendant as stated in the pleadings was that 
no revelation, is necessary hiit that if revcilation Is 
deemed necessary it was in fact communicatod by 
Diwan Said I^Iohamniad at llio time of the fippoint- 
ment of Diwan Qutab-ud-Dia as a Murid in 1931. 

I see no reason to doubt the fact that Diwan Sakl 
Mohammad did afc the time say that hr had re- 
ceived a revelation authorising him to nominate 
Diwan Qutab-Ufl-Dsn as hU r-uccesaor. It is true 
that no such revelation is mentioned in the wii! of 
March 1933 but the real fact that emerges frf^m the 
evidence appears to be that the factum of noTui na- 
tion is considered to imply the grant of a revelation 
as alleged by the evidence of some of the Sajjada / 
Kashins of other shrines : vide D. W. Cs. 189, 173 
and of other witnesses. It is natural that a devout 
worshipper would accept the nomination of a sue- 
cessor by a Sajjada Kashin as Inspired by a revela- 
tion from the founder. 

It is appOitent from the document Ex, ?,3 dated 
27th January 1935 which purports to be a seloction 
by the “Baradari” (consisting of some of the des- 
cendants of Shah Ala-ud-Din Mauj Darya) of the 
plaintiff as successor of Diwan Said Mohammad, 
that the lower Court is right in holding that the 
plaintiff was not elected on the Kul day, that is, the 
third day after Diwan Said Mohammad’s death as 
he now alleges in evidence, but that bis selection if 
any dates from 27th January 1935 when a dastar 
bandi ceremony was performed. The dastar bandi 
ceremony itself is not a root of title; see 19380. W.K, 
1167'^ at p. 1208. Thomas J. observed; “The Dastar g 
Bandi ceremony is not a ceremony of selection but 
it is a ceremony of installation. A person has suc- 
ceeded by an independent title and not as a result 
of the dastar bandi.” In this case, the plaintiff had 
no independent title and the mere fact that a Das-' 
tar Bandi was performed in favour of the plaintiff 
by certain dissidents does not confer upon him any 
title. On the other hand, the Dastar Bandi ceremony 
performed in favour of the defendant on 1st Febru- 
ary 1935 was the formal installation of the defen- 
dant in pursuance of a title which he had secured 
by his nomination as Sajjada Nasbln first in 1933 
and later confirmed on the death-bed of the lost- 
holder on 24th December 1934. In these circum- 
stances I am of opinion that the plaintiff’s suit was 
rightly dismissed by the trial Court, The appeal 
fails and is dismiss^ with costs. The defendant is 
entitled to his full costs throughout. 

DALIP SINGH J. I agree. 

B.K. Appeal dismissed, 

4. (’38) 1938 O. W. K. 1157, All Baaa Khan v. 

Nawaaish AU Khan. 

^ A. L R. (29) 1942 Lahore liT 

FULL BENCH 

Dalip Sikgh, Bhxde and : , 
Din Mohammad JJ* _ . 

Diwan Ghulam Rasul — RdiUm^ 

' ■ ' ' ' V* • . , ‘ ''' . 

Diwan Ghulam Qutab-ud^*Din ^ 

Respondents 

Civil Misc. Ho. 74/0 of 1941, . Derided on 10th 
March 1942; ease referred to by Dalip Singh and 
Sale JJ., D/- 17th February 1942. 
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• • Civil P. C. (1908), 0. 45, R. 7 — Privy 
a Council Rules, R. 9 — Time to deposit security 

can be estended : (’35) 22 A.I.H. 1935 Lah. 733— 
159 1. G. 232 and 40 PX. E. 65S=(’38) 25 A. I. II. 

1938 Iiab. 207=179 I. G. 53, OVEBRULED. 

Under 0. 45, E. 7, Cml P. C., read with E. 9, 
Prhy Council Eules, the High Court has power to 
extend the time for deposit of security beyond the 
period fixed in 0. 45, B, 7 ; (’35) 22 A. I. B, 1935 
Lah. 733=159 I. C. 232 and 40 P. L. E. 65S=(’38) 
25 A. I. B. 1938 Lah. 207 = 179 I. C. 53, OVER- 
BXJLED;CaselawchBcussed.['B 149 G 1; P 150 C 2] 

Mahmud Ali — for Petitioner. 

Barhat Ali — for Eespondent. 

OEDEE OF EEFEEENCE 

DALIP SINGH J.— The appeal in this ease was 
dismissed by this Court on 6th May 1941.* Leave 
h for appeal to the Privy Council was prayed for, and 
a certificate was granted on 10th November 1941. 
The time necessary under 0. 45, E. 7, Civil P. C., 
has obviously expired. The last date from the grant 
of the certificate would have been 22nd December 
1941. On 17th December 1941, an application was 
made for extension of time and this was granted on 
18th December 1941, the order reading as follows : 
“Mr, Mahmud Ali cites A. 1. B. 1938 Lab. 725.1 
Notice to respondent. Time extended ex parte, for 
the present without prejudice to right of respondent 
to challenge this order. Time for the present exten- 
ded to 31st January 1942.*’ The rest of the order is 
immaterial. It appears that on 31st January 1942, 
certain certificates were tendered to the Court for 
deposit as security. For various reasons which do 
not concern us in this matter, the Begistrar has not 
yet accepted those certifiicates. An application has 
<5 been put in by the respondent that this Court had 
no power to extend the time under the provisions of 
0. 45, K. 7, Civil P. C., and secondly, that even if 
this Court had such power, time could only be ex- 
tended for cogent reasons and no such cogent rea- 
sons are present in this case. There have been on 
the first point, various conflicts of opinion in the 
various High Courts. It is sufficient merely to state 
here that the latest view of the following High 
Courts is in favour of the extension of time being 
within the power of the High Court. These rulings 
are, A.LB. 1939 All. 290,2 A.I.B. 1938 Mad. 796,3 
51 Bom, 430,'* A.LB, 1940 Bang. 125 and A, 1. E. 

1939 Pat. 667.® Previous to these Full Benches, 
however, there was a conflict of opinion. 55 Mad. 


* Reported in (’42) 29 A. I. B. 1942 Lah. 142. 

1. (’38) 25 A.LB. 1938 Lah. 725 : 180 1.0.393 : 40 
P. L, B. 712, Peoples Bank of Northern India v. 
Sm. Primla Devi. 

2* (’39) 26 A. I. B. 1939 All. 299 : 181 1. C. 378 : 
I. L. B. (1939) AIL 549 : 1939 A, L. J. 278 (F.B.), 
Bishnath Singh v. Collector, Benares. 

3. (’38) 25 A. L R. 1938 Mad. 796 ; 177 1. C. 188 : 
I. L. B. (1938) Mad. 1007 ; (1938) 2 M. L. J. 128 
(F, B.)^ Eamayya v, Lakshmayya. 

4. (’27) 14 A.t.B. 1927 Bom. 217 : lOl I. C. 555 : 
51 Bom. 430 : 29 Bom. Li.B. 352 (F.B.), Nilkanth 
Balwant v. Satchidanand Vidya Narasimha 

^Bhurathl. 

6. 040) 37 A. I. & 1340 Bang. 12 : 1851. 0. 819 ; 
im R. L. R. 688 (F. B,), tomU Ahmad Piperdi 
, , w^i llomin Bi BL , ■ 

A.I.E. 1939 Pat, 667 1 188 1.0. 353 ; 19 


8357 held that there was no power in the High 
Court to extend time after the amendment of the ^ 
Code in 1920. So also hold 55 All. 4328 and 44 AIL 
216.9 In the Lucknow Chief Court, 7 Luck. 528, 
held that there was no power. Another Division 
Bench of the Lucknow Chief Court in 14 Luck. 

335, H without reference to the previous Division 
Bench has held that the Court has power to extend 
the time. 

In Calcutta the commentary of Mulla seems 
wrongly to consider that the Calcutta High Court 
has held that there is power to extend the time. 

The Calcutta rulings we have been referred to are : 

39 C. W, N. 651,12 which holds that there is ne* 
power to extend the time, and 44 C. W. N, 920 = 

ILR (1941) 1 CaL 2991® where two other judgments 
were cited and 39 C. W. N. 651^2 was approved. In 
our own Court in A. I. B. 1935 Lah. 73314 — a judg- 
ment by Addison and Abdul Rashid JJ, — it was ^ 
held that there was no power to extend time either 
under 0. 45, E. 7, or by virtue of R. 9 of the Rules 
and Orders of the Privy Council printed in VoL 5, 
Chap. 8-B of the High Court Rules and Orders. 
This ruling was followed by another Division Bench, 
Coldstream and Bhide JJ., in A. I. R. 1938 Lab. 
207.16 In A. 1. R. 1938 Lah. 7251 though these 
rulings were referred to a Division Bench, Addison 
and Din Mohammad JJ., held that there was a 
power to extend the time. This case as well as 
51 Bom. 480* and A. I. R. 1940 Bang. 126 went to 
the Privy Council on appeal and the point that the 
High Court had no power to extend the time does 
not appear to have been raised before the Privy 
Council. 

A.I.R. 1938 Lab, 7251 ; The Privy Council deci- 
sion in this case is re- 
ported in A. I. B. 1938 ^ 
P. C. 284.1® 

51 Bom. 430* : The Privy Council deci- 

sion is reported in 
A. I, B. 1938 P. C. 

188; 17 and 

7. (’32) 19 A. I. E. 1932 Mad. 484 : 138 I. C. 663 : 

55 Mad. 835 : 62 M. L, J, 665, Poornananthachi 
V, Gopalaswami Odayar. 

8. (’33) 20 A. I. E. 1933 AIL 241 : 143 I. 0. 559 : 

55 AIL 432 : 1933 A.L.J. 207 (F.B.), Bahadur Lai 
V. Judges of High Court, Allahabad. 

9. (’22) 9 A.I.E. 1922 AIL 43 : 65 I.C. 249 : 44 AIL 
216 ; 20 A. L. J, 13, Earn Dhan v. Prag Narain. 

10. (’32) 19 A.I.E. 1932 Oudh 249 : 136 1. C. 336 : 

7 Luck. 528 : 9 0. W. N. 1, Hukum Chand v, 
Radha Kishen. 

11. (’39) 26 A.I.R. 1939 Oudh 42 : 178 I. C. 389 : ^ 
14 Luck. 335 : 1938 0. W. N. 1121, Baja Mohan 
Manucha v. Manzur Ahmad. 

12. (’35) 39 C. W. N. 651, Govind Narain Singh v. 
Shamlal Singh. 

13. (’41) I. L. R. (1941) 1 CaL 299 : 44 0. W. N. 

• 920, Akimuddin Chowdhury v. Fateh Chand. 

14. (’35) 22 A. I. B. 1935 Lah. 733 ; 159 LC. 232, 
Mnnna l 4 al v, Gajraj Singh. 

15. (»38) 25 A. 1. B. 1938 Lah. 207 : 179 I, G. 53 : 

40 P, L, B. to, Chandar Bhan t. Fateh Shejr* 

16. (’38) 25 A.LB. 1038 P. 0. 284 : 1781, 0, 659 : 
LL.B. (1939) Lah, 1 : 1.LiR, (1939) Km. f. 0. 16 
(P, 0.), Premila Devi y. Peoples Bank of Northern 

'’Indiaj ' , ' • - j, ^ ' ■; 

It. i‘^)T7 'lie,.I,ci:JJ7* : , • 

• H Rom'; 4as.i? 
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A..I.E. 1940 Rang. 12^ : The Privy Council deci- 
sis sion is reported in 

A.I.Pi. 1941 P. C. 11.^3 
On the other hand, in 7 Luck. 528^® a reference 
is given to a case which went up to the Privy Coun- 
cil and in which the Lucknow Chief Court had held 
that they had no power to extend time and the 
order of the Chief Court was quoted in the order of 
the Privy Council without any adverse comment. 

’ In that case, however, special leave to appeal had 
been granted by the Privy Council and it may be 
urged that the point therefore could not arise. Be 
that as it may, 1 consider that in view of the 
conflict of Division Benches in our own Court this 
matter should be settled, as it is likely to arise very 
often, once and for all by a Pull Dench. I may say 
that as at present advised my view would be that 
under 0. 45, B. 7 especially a.s regards the second 
period of six weeks there is a discretion in the 
5 Court to extend time. The matter is more doubtful 
as regards the first period where there is a limiting 
provision of sixty days to the ninety days originally 
granted. At the same time, I am quite clear that 
R. 9 of the Privy Council Rules and Orders does 
confer a power on the High Court to extend time, 
for, as rightly pointed out in the Allahabad ruling, 

A. I.R. 1989 All. 299,2 the opposition is between 
cancellation and extension and not between can- 
cellation and some incidental orders to be passed 
thereafter. Had that been so, the rule, in my 
opinion, would have been diSerently worded. But, 
I must not be taken as expressing any final opinion 
on the point. As regards the merits of the case, 
I am of opinion that the petitioner has shown 
sufficient reason for allowing him extension of the 
time prayed for. As for some reasons the time for 
deposit of security has not yet been extended, I 

^ would further extend the time for the present 
without prejudice to the right of the respondent to 
contest the matter in the Pull Bench up to 28th 
February 1942. As regards the second prayer for 
extension of the time for depositing printing fees 
I would allow up to the date of the furnishing of 
the estimate by the High Court and twenty days 
thereafter for the present. The point that I would 
refer to the Full Bench is whether under 0. 45, 

B. 7 read with B. 9 of the Privy Council Rules and 
Orders the High Court has power to extend the 
time for deposit of security beyond the period fixed 
in 0. 45, B. 7. 

SALE J I agree that the petitioner has on 

the merits made out a case for extension of time. 
I agree with the order proposed by my learned 
brother and with the order of reference to a Full 
Bench. 

d OPINION 

OALIP SINGH J. -- The point referred to the 
Pull Bench is whether under 0. 45, B. 7, Civil P. 0., 
read with R. 9 of the Privy Council Buies the High 
Court has power to extend the time for deposit of 
security beyond the period fixed in 0. 45, B. 7. 
The facts of this case are given in the referring 
order where myself sitting with Sale J. agreed that 
this point should be referred to the Pull Bench 
and at the same time agreed that on the merits 
the petitioner had a case lor extension of time. The 
point was referred to the ^till Bench by reason of 
the conflict of Division Benches in this Court and 
, the difierence of views that once prevailed in the 
various High Courts ill India as, well as the dis* 
senting view of the Calcutta High Court. In this 

IS. l%l) 28 A. I. B. 1941 P. C. XI : 193 I. C. 209 
(P* C.), Ismail Ahmad v. Momin Bi Bi. 


Court in A.I.R. 1935 Lab. a Division Bench, 
Addison and Abdul EaBluti JJ., held that under $ 
0. 45, B, 7 there is no possibility of extension 
beyond the podod fixed and that under B. 9 of the 
Privy Council Ruins the word? ‘‘or make such 
further or other order as the Justiea of the case 
requires*’ arc only aueillary to the power conferred 
in the rule to ‘‘give such direct Iona as to iho costs 
of the appeal and the security entered Into by the 
appellant”, and this ruling was followed in AJ.B, 
1938 Lab. 207^^ by a Division Dench ol Coldstream 
and Bhide JJ. Ko parLieukir reasons were given 
in this doeision which merely followed the first 
Division Bench. In A.I.R. 1938 Lah. 725^ Addison 
and Din Mohammad JJ. held on a consideration of 
ail the niiings that time could he extended both 
under the Code and under R. 9 of the Privy Council 
Rules. 

The matter has been a question of dispute in the 
various High Courts but now the prevailing view of f 
all the High Courts other than the Calcutta High ^ 
Court is that time can be extended under H. 9 of 
the Privy Council Rules. There is so mo doubt on 
the question whether time can also be extended 
under 0. 45, B, 7, Civil P. 0. I merely briefly 
mention the Full Bench decisions of the various 
High Courts. In 51 Bom, 430^ on ii difference of 
opinion between Shah .1. and Fawcett J. the Full 
Bench held that whatever might be the effect of 
the words In O. 45, B. 7 as amended by Act 28 of 
1920, under R. 9 of the Privy Council Rules power 
was clearly given to the High Court to extend time 
by virtue of the words “or make such further or 
other order as the justice of the ease requires”. In 
A.I.E. 1938 Blad. 700'^ the opinion was expressed 
that the first period given in 0. 45, R. 7 could not 
be extended beyond the period of sixty days which 
is provided la the rule. No opiaion was expressed g 
as to whether there was any diilerence about the six 
weeks’ period mentioned in the second part of the 
rule. However, it was held that under B, 9, Privy 
Council Rules, it was clear that the Court had 
power to extend the time and that S. 112, Civil 
Procedure Code, made i t clear that the Buies framed 
by the Privy Council would prevail over the Civil 
Procedure Code. Similarly, in A.I.B. 1939 All. 299^ 
it was held that time could be extended under B, 9, 
Privy Council Rules, but that under O. 45, R. 7 of 
the Code the time prescribed could not be extended 
either beyond the first period of time or the second 
period of time. No reason was given for including 
the second portion except that it would manifestly 
contravene the intention of the Legislature. This 
point I shall deal with later. Similarly, in A.I.R. 1940 
Bang. 12,® another Fall Bench, it was held that no 
extension could be given under the Code but exfcen- j. 
sion could be given under B. 9, Privy Council Buies. ^ 
In A.I.R. 1939 Pat. 667® it was similarly held that 
extension could be given under R. 9, Privy Council 
Buies, though it could not be given beyond the first 
period mentioned in 0, 45, B. 7. 

As regards the Calcutta High Court, in 39 Cal. 
W. N. 65112 a Division Bench of that Court held 
that B. 9, Privy Council Bales, did not override • 
the Code nor was intended to do so. No masons 
were given for this decision. It was hold therefore 
that time could not be extended by the High Ooatt. 
This ruling was followed in I.L.B. (1941) 

299,^® where the learned Judges also'retealtosome 
other rulings in which 39 Cal.W.N* ^511^ had been 
followed. No reasoning was given in. this ruling. In 
7 Luck. 52319 it was held that time could not bo 
extended. The reasoning glveh -was that this was . ■ 
the practice of the Court and was the Intention 
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nisder 0. 415 E. 7 and that the Privy Council had 
a quoted without disappro^^al an order of the Oudh 
Chief Court refusing to extend time on the ground 
that they had no power to extend the time. It 
should be pointed out, however, that in this ease 
special leave to appeal had been obtained and there- 
fore the point would not have arisen. In 14 Luck. 

a Division Bench of the same Court with- 
out reference to the previous Division Bench but 
following the Bombay Full Bench came to the 
conclusion that time could be extended, I will now 
proceed to consider the arguments on both sides. It 
has been urged before us that E. 0, Privy Council 
Buies, should be read as suggested in A. I. E, 1935 
Lah. 733.1^ Tjais construction has been adopted by 
some other Judges in the various Courts. I do not 
think the construction is really justified. In the 
first place, the rule does not say that the Court 
shall cancel the certificate. Further, if the words “or 
t make such further or other order etc’,, were not 
^ in opposition to the words “may cancel the certifi- 
cate”, there is no reason for using the word “or” 
at all. The word should then be “and” because 
this “further order” would be ancillary to the 
clause giving power to “give directions as to the 
costs of the appeal and the security entered into 
by the appellant”. I therefore consider that it is 
quite clear that the words “or make such further 
or other order” are in opposition to the words “may 
cancel” and therefore the opposition is between 
cancellation and extension, from which it would 
follow that under the Privy Council Eules the 
Court has power to extend time. 

I now turn to consider the words used in 0. 45, 
B. 7, Civil P. C. Originally this rule allowed the 
appellant six months from the date of the decree 
complained of or six weeks from the date of the 
c grant of the certificate. The rule as it then stood 
was interpreted by the Calcutta High Court to give 
power to the Court to extend time. The reasoning 
given by the Calcutta High Court was that the rule 
provided no penalty for failure on the part of the 
applicant to furnish security. Applying the known 
principles of the law they therefore held that this 
absence of penalty meant that the words were direc- 
tory and not mandatory and therefore the Court 
had power to extend the time fixed. Their Lord- 
ships of the Privy Council approved of this decision 
for the reasons given in 10 Cal. 557.1® Subsequently, 
by Act 26 of 1920 the rule was amended and the 
period of six months was cut down to ninety days 
or such further period not exceeding sixty days as 
the Court may allow. The period of six weeks re- 
mained as before, [Ko penalty was provided for 
failure. The Privy Council Buies were framed in 
^ February and it is clear that the draftsman of the 
amendment to the Code had the rules of their Lord- 
ships of the I^rivy Council before him. If then the 
Eules of the Privy Council mean that the High Court 
has power to extend time, it would follow that the 
draftsman of the amendment to the Code who knew 
that S. 112, Civil P. 0,, made the Buies of Privy 
^ Conneii prevail over the Civil Procedure Code must 
* have seen that there was no point in framing a 
rule in conliiot with the rules of their Lordships of 
the Privy CounelL The question is whether imd- 
vextgntly somehow a eonfiiot was created, 1 do not 
see that it is at all necessary to consider that any 
such conflict was either advertently or inadvertently 
created. The draftsman presumably was. aware that 
, the Privy PpuhcH Riding that; time 






could be extended was the absence of a penalty 
whereby the rule must be read as directory and not ® 
mandatory. It is curious then that in spite of that 
only one period was altered and the second period 
was left untouched and no penalty was provided. 
Presumably, therefore, the second period at any 
rate, remained directory as before. It was sought to 
be argued that by reason of the principle expres&io 
unius exclusio alterius the limitation put upon the 
first part must be read into the second part of the ' 
rule. This argument might have been of greater 
force if the history of the rule did not disprove the 
force of the argument. But quite apart from this 
question a furter question remains as to what was 
the intention of the Legislature in cutting down the 
first period. 

It has been assumed — and indeed correctly — that 
the object was to save the delays in the Privy 
Council appeals. But delays in the Privy Council 
appeals would be saved by cutting down the period / 
of six months to ninety days and sixty days without 
in any way disturbing the power of the High Court 
for cogent reasons to extend the time. By cutting 
short the period of six months the Code made it 
imperative on the person appealing to deposit his 
security within three months instead of six months 
on pain of having to apply to the Court to extend 
the time by sixty days which the Court might or 
might not be prepared to do. This certainly saved 
delay and if further the Legislature had intended 
to take away the power of the Court to extend time, 
then in view of the previous interpretation of the 
section it would have made it clear that the Courts 
had no more power to extend the time. But no such 
thing has been done. There is nothing to show the 
Legislature thought the delays were due to the Courts 
extending time without adequate reasons. I would 
therefore consider that even under the Code the ^ 
periods prescribed remain directory and not man- 
datory and the power of the Court to extend the 
periods for cogent reasons has not been taken away. 
But even if this view is wrong, I am quite clear that 
under B. 9 of the Privy Council Eules the Court has 
power to extend the time and therefore as under 
S. 112, Civil P. C., the Privy Council Buies must 
prevail over 0. 45, E. 7, the matter is one of only 
academic importance. I would therefore answer 
the question referred to the Full Bench in the 
ajSrmative. 

BHIDE J — agree. 

DIN MOHAMMAD J. — I agree and would like 
to add that although the case in which extension 
of time was granted by the Division Bench of which 
I was a member, went to the Privy Council, the 
question raised before us that this Court was not ^ 
empowered to grant extension was not raised there, 
nor did their Lordships suo motu take up that 
question. Similarly, some of the other cases in which 
time had been extended went to the Privy Council 
but the respondents in those cases did not challenge 
the power of the High Courts concerned to extend 
the time. This evidently supports the construction 
put by my learned brother Dalip Singh J. on E, 9 
of the Privy Council Btiles as well as B. 7 of 0. 45, 
Civil P.C. 

E*E. Beferenm answered*. 


C P* C « 

(’40)«Wtaley. 0. 45 B. 7, N; 7 Pi 13. 
{’41) MuUa, Page 1216 Pt, (m). 
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Q before issuing notice. 

bALB J. por the rest, the main, point urged by counsel is 


Prem Singh — Defendant — Petitioner 

Y. 

Tulsi Pam and others — Pespondents. 

Civil Bevn. Petn. No. 425 of 1941, Becitled on 
► 12th November 1941, for revision of order of Dist. 
Judge, Ludhiana, D/- 5fch July 1941. 

Succession Act (1925), Ss. 193, 194— District 
Judge holding complete enquiry but not express- 
ly stating in his order that he was satisfied that 
applicants were prima facie entitled to property 
—Petitioner taking advantage of remedy by suit 
—No interference in revision. 

The technical irregularity committed by the Dis- 
trict Judge in not expressly recording before issuing 
® notice that he has satisfied himself that the appli- 
cants were prima facie entitled to the property and 
•would suffer material prejudice if left to their ordi- 
nary remedy is not a pound for interference in 
revision where the District Judge had held a com- 
plete inquiry and the applicant has also taken 
advantage of the remedy by suit : (*18) 5 A. I. K. 
1918 Lah. 380 and 15 P. E. 1901, Eel on ; {’38) 25 
A. I. B. 1938 Lah. 753, Disiing, [P 151 0 2; 

P 152 C 1] 

Mela Bam — for Petitioner. 

Yashpal Gandhi — for Eespondents. 

ORDER. — This is a petition for revision of the 
order of the learned District Judge of Ludhiana 
holding in a summary inquiry under S. 194, Succes- 
sion Act, that the respondents are entitled to the 
possession of certain property left by a widow Mt. 
® Mathra Devi. The material facts are that one 
Radha Kishen who died in about 1920 left a widow 
Mathra Devi and a daughter Aehra Devi. The 
daughter Achra Devi died in 1933-34. After her 
death the property appears to have continued in the 
occupation of Radha Kishen’s widow Mathra Devi; 
and according to the allegations made by the appli- 
cants, Prem Singh petitioner defendant, who is the 
brother’s grandson of Mathra Devi, was also in 
occupation, with Mt. Mathra Devi. He claims, it 
appears, to be her adopted son. On the death of 
Mathra Devi, this petition was filed by the three 
surviving brothers of Radha Kishen viz., Tulsi Ram, 
Munshi Ram and Shadi Ram and the nephew 
Hukam Chand under S. 192, Succession Act, alleg- 
ing that Prem Singh was in unlawful possession of 
the property and asking for an order for possession 
under S. 194. The learned District Judge after 
d examining Tulsi Ram, recorded an order that he was 
satisfied by the statement of Tulsi Ram that there 
was a prima facie ground for issuing notice and that 
the application was bona fide. He then proceeded to 
frame an issue and after hearing the evidence of 
both sides he came to the conclusion for the purposes 
of this summary inquiry that the applicants are 
entitled to possession of this property and directed 
that possession be delivered accordingly. From this 
order this petition for revision has been preferred on 
the ground that the learned District Judge has 
acted illegally and with material irregularity in the 
exercise of his jurisdiction by not following strictly 
the procedure laid down in S. 19S of the Act. In the 
grounds for revision it ’^as alleged inter alia that the 
learned District Judge had not examined the appli- 
cants on oath before issuing notice, ^his ground is 
de^ly wrong and was in fact abandoned by counsel 
in arguments. The learned District Judge did exa** 


that the learned District Judge before issuing notice 
omitted to say that he had satisfied himself that 
the applicants were prhm i'acis entitled to the pro- 
perty and would be materially prejudiced if left to 
the ordinary remedy of a regular suit, ITnderS. 193, 
Succession Act, before issuing process, the Court must 
(1) examine the applicant on oath, and |2) sati&ij 
itself (a) that the party in posses.sloo is no longer 
entitled (h) that the applicant is prima facie enti tied, 

(c) that he is likely to be materially prejudiced l£ 
left to the ordinary remedy of a suit, and (d| that 
the application is bona fide. The learned District 
Judge observed some of these requirements but did 
not in his order before issuing notice exprcis&ly state 
that he was satisfied that the applicants were prima 
facie entitled lo the property and would be mate- 
rially prejudiced if left to the ordinary remedy of a / 
suit. Now, there are no doubt numerous authorities 
which have held that the omission to observe 
strictly all the requirements of S, 193 may constitute 
a material irregularity in the exercise of jiirisdietion, 
and that the High Court can interfere in revision 
where a good case for interfereuee is made out. So 
far as this Court is concerned, the latest authority 
to which my attention has been directed is a judg- 
ment by Broadway J. sitting in Single Bench, cited 
in 72 P. R. 1918.1 In that case the learned Judge 
was satisfied that the District Judge had acted with- 
out jurisdiction and had not observed the require- 
ments of Ss. 3 and 4 of Act 19 of 1841, which in 
terms correspond to Ss. 193 and 194 of the present 
Succession Act. Nevertheless the learned Judge 
in considering whether the Court should inter- 
fere took notice of the fact that a regular suit had 
been filed by the applicant, in other words, that 0 
the petitioner had another remedy of which he had 
already availed himself; and following what the 
learned Judge described as the general practice of 
the Court as laid down in 15 P. R. 1901,2 he de- 
clined to interfere and dismissed the petition. 

In the present ease also the petitioner has ad- 
mittedly taken advantage of the other remedy open 
to him by instituting a suit for the property in 
question. Mr. Mela Ram has not cited before mo 
any later authority of this Court to show that the 
practice of the Court referred to by Broadway J. in 
72 P. R. 19181 has since been altered. It is true that 
in A.I.R. 1938 Lah. 7538 Bhide J, interfered in 
revision in a case under S. 194, Succession Act, but 
in very different circumstances, He held that on 
the allegations of the parties the Succession Act had 
no application at all because the dispute related not 
to a case of succession but to a case of survivorship. Is 
In the present case it cannot be said that the Succes- 
sion Act has no application since it is a case of 
succession and not of survivorship. According to 
Mr. Mela Ram’s arguments the petitioner’s reliance 
is mainly on a will alleged to have been executed by 
Radha Kishen in favour of his daughter Mt. Achra 
Devi, dated 2nd January 1921. He contends that 
this will made Mt. Aehra Devi Radha Klshen’a heir, 
that the property in suit was therefore the stridhan 

1. (»18) 5 A.LB. 1918 Lah. 380 ; 46 L C. 589 ; 31 
P.L.B. 1918 ;'72 P.B. 1918, 0anga Salmi v.^abu 
Lah 

Z, (’01) 16 P. R» 1901 : 80 P.L.B. 1901, Joti Mai 
■y, 'Coates. 

3. (’88) SMS 1988 Uh. 7S8 : 179 I. C. 103 : 
tUB. 1939 Lai. 188 : 41 P.L.B. 768, Bnu Ditto 
V. Sahib Diyal. . ■ 
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property of Achra Devi and that therefore it is 
S Achra Devi’s heirs who should succeed and not the 
applicants who are the brothers of Radha Kishen. 
The learned District Judge has not mentioned this 
will in his Judgment. It is no doubt on the record 
but it is doubtful whether it has been proved. It 
was produced by Prem Singh but curiously enough 
Prom Singh in his statement on oath before the 
District Judge makes no mention of it whatsoever. 
It is apparent that before Prem Singh could succeed, 
he w'ould have to satisfy the Court as to the execu- 
tion and validity of this will. This he has not yet 
done even for the purposes of the present summary 
proceedings. 

I doubt w^hethcr the technical irregularity eom- 
/mitted by the District Judge in not expressly re- 
cording before issuing notice that he has satisfied 
himself that the applicants were prima facie entitled 
to the property and would suffer material prejudice 
h lif left to their ordinary remedy, is of any substance 
in the present case. After the issue of notice the 
learned District Judge heard all the evidence on 
both sides and came to a finding, of which the 
only possible criticism is that he has not mentioned 
the will produced by Prem Singh. As I have already 
remarked, it is extremely doubtful whether this 
jWill can at this stage be said to be proved. I am not 
{therefore prepared to hold that the District Judge 
|was wrong in not referring to this will or that the 
jomission constitutes a ground for interference. 

In 72 P. B. 19181 Broadway J. although holding 
that the District Judge bad acted without jurisdic- 
tion declined to interfere in spite of the complaint 
that a complete inquiry had not been held. Here a 
complete inquiry for the purposes of S. 194 has been 
held. The ground for non-interference is therefore 
much stronger than in 72 P. B. 1918.1 I therefore 
!2 decline to interfere and dismiss the petition but in 
the circumstances leave the parties to bear their 
own costs in this Court. I refrain from expressing 
any opinion on the petitioner’s title on the basis of 
the will, which is left open for decision in the 
regular suit which I understand from Mr. Mela 
Bam is pending in the civil Court. 

K.S./B.K. Petition dismissed, 

A. I. R. (29) 19^2 Lahore 182 

Din Mohammad J. 

Nasib Singh represented by Bam Ohan- 
dar and others — Defendants — 
Appellants 

Y. 

Amin Ohancl and another, Plainiiffs 
and another. Defendant — 

Bespondents* 

Civil Beference No. 27 of 1940, Decided on 30th 
January 1942, referred by District and Sessions 
Judge, Ambala, D/- 31st August 1940. 

Punjab Tenancy Act (16 of 1887), Ss.77,4(l) 
^ Trees on agrlcnltural land are not *‘jland” 
witMn S. 4 (1) between owner of trees 

md person who planted them is not suit 
betv^en landlord mUmmi ^ It is cognizable 
by civil Court. ^ 


competent to try such suit : (’25) 12 A. I. R. 1925 
Lah. 29, m, 071 ; (’20) 7 A. 1. B. 1920 Lah. 351, « 
Disse^it, [P 152 C 2] 

Shamair Chand — • for Bespondents. 

ORDER.— This is a reference made by the Dis- 
trict Judge, Ambala, under S. 100, Punjab Tenancy 
Act. After hearing Mr. Shamair Chand, I am satis- 
fied that the recommendation made by the District 
Judge cannot be accepted. The suit, out of which , 
this reference has arisen, was instituted ’by Amin 
Chand and Ohuhar Ram against Nathu Kahar and 
Nasib Singh for possession of certain mango, shi- 
sham and jaman trees standing on 3 bighas and 
9 J biswas of land, or in the alternative for recovery 
of Rs. 400. The defendants resisted the suit on vari- 
ous grounds. It was contended inter alia by defen- 
dant 2 that the civil Court had no jurisdiction to 
try the suit, inasmuch as the suit was against the 
landlord by a tenant who has been unlawfully dis- f 
possessed by the landlord and as such is triable by 
a revenue Court only. The trial Court repelled this 
contention and decreed the suit for possession of the 
trees in dispute. On appeal, the District Judge has 
come to a contrary conclusion. Hence this reference. 

A tenant under the Tenancy Act means a person 
who holds * land ’ under another person and ‘ land * 
as defined in that Act means land which is not 
occupied as the site of any building in a town or 
village and is occupied or has been let for agricultu- 
ral purposes or for purposes subservient to agricul- 
ture or for pasture. It is obvious that this definition 
excludes trees standing on agricultural land. A 
much wider definition w^as enacted for the purposes 
of the Land Alienation Act, but even that defini- 
tion was found not to include trees and it was on 
this ground that the law was amended in 1936 and 
a new sub-clause was added to the effect that alll g 
trees standing on agricultural land would also be 
land. No such amendment was however made in the 
Tenancy Act. It evidently follows that trees stand- 
ing on agricultural land are not land for the pur- 
poses of that Act and consequently a suit between 
the owner of the trees and the person who has 
planted them is not a suit between a landlord and 
his tenant. If any authority is needed for this pro- 
position, reference may with advantage be made to 
5 Lah. 385.1 in that judgment, 15 P, B. 1892^ and 
46 P. B, 1893® were referred to with approval. It is 
further significant that that judgment definitely 
overruled 108 P. B. 1919,^' where Wilberforce J., 
had held that trees were land. I accordingly hold 
that the civil Court was competent to try this suit 
and direct the District Judge to dispose of the ap- 
peal in accordance with law. 

G.N./B.K, Order accordingly* h 

1. (’25) 12 A. I. B. 1925 Lah. 29 : 84 I. 0. 89 : 5 

Lah 885, Achhru Mai v. Maula Bakhsh. 

2. (’92) 15 P. B. 1892 (P. B.), Dhani Das v. Aya 

Bam. 

3. {’93) 46 P, E. 1893, Tara v. AdU., 

4. (’20) 7 A.I.E. 1920 3S1 ; 58 I. G. 638 : 108 

P. E. 1919, Amir Kl»n v. Ijahori Mai. ' 
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FULL BENCH 

Tek Chanb, Bhide and Beckett JJ* 
Gauri — DecreeJiolder--^Appellant 

V. 

Ude and others — JudgmenUdehtors — 

* , Respondents, 

Letters Patent Appeal No. 117 of 1940, Decided 
on 15tli April 1942, referred to by Tekchand and 
Beckett JJ., D/- 20tli January 1942, from order of 
Sale J,, D/- 12th March 1940. 

(a) Civil P. C. (1908), Ss. 47 and 60 (1) (c) — 
Objection under S. 60 (1) (c) falls under S, 47 
and must be decided by executing Court. 

An objection under S. 60 (1) (c) to the sale of the 
property falls within the purview of S. 47 and will 
therefore have to be decided by the executing Court. 

[P 155 C 2] 

(b) Civil P, C. (1908), O. 21, R. 54 — Attach- 
ment is necessary preliminary to sale — Object 
of attachment stated. 

Attachment is a necessary preliminary to sale and 
the object of the attachment is to give notice to the 
judgment-debtor not to alienate his property and to 
the public not to accept any alienation from him ; 
7 All. 702, Bel, on, [P 155 0 2] 

(c) Civil P. C. (1908), O. 21, R. 90 and S. 60 
—Scope — Objections to saleability of property 
do not fall under O. 21, R. 90. 

Under 0. 21, B. 90 a sale can be set aside only 
on the ground of a material irregularity or fraud in 
publishing or conducting it. It does not cover any 
objections to tbe sale on the ground that the pro- 
perty in question was not liable to be sold under 
S. 60. The word “conducting** has been used with 
reference to the proceedings of the officer conducting 
the sale and cannot be construed so widely as to 
cover objections relating to saleability of property : 
7 All 641, Bel on. [P 156 C 1] 

* (d) Civil P. C. (1908), O. 21, Rr. 92, 89, 90. 
91 and Ss. 60 and 65 — O. 21, R. 92 does not 
contemplate any objections to sale except those 
covered by O. 21, Rr. 89 to 91— Objection under 
S. 60 (1) (c) is not permissible after sale. 

Order 21, B. 92 makes it clear that after the sale' 
is effected the Code does not contemplate any objec- 
tions to the sale being raised except those covered 
, by Kr. 89, 90 and 91. If any other objections such 
^ as those under S. 60 were permissible after sale, 
B. 92 would not have made it obligatory for the 
Court to confirm the sale in the absence, or in the 
event of dismissal, of applications made under 
Br. 89, 90 and 91. This view is supported by S. 65 
which also implies that the real sale takes place 
when the property is auctioned and it is liable to be 
set aside only if there are material irregularities or 
fraud in publishing and conducting the sale, but 
not otherwise, [P 156 0 1,2] 

♦ (e) Civil P. C* (1908), S. 47, O. 21, R. 92 
md S. 60— Application to set aside sale such as 
on ground of exemption provided InS. 60 falling 
under S. 47— Limitation is governed by Art. 166, 
Limitation Act— Judgment-debtor cannot ignore 
sale on ground that Court had no jurisdiction 
to sell until he proves exemption — Word 
“sale** in Art. 166 refers to auction sale: I.L.R. 
{1989) Lah. 103«(*39) 26 A. L B. 1989 Lah. X13«: 
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No doubt, 00 iimitatioa Is specifically provided ^ 
for applications falling under S. 47. But an applica- 
tion for setting aside a sale on the ground such as of 
exemption under S. 00, which fails within the scope 
of S.47k governed by Art. 166, Limitation Act. The 
judgment-debtor cannot ignore the auction sale o;i 
the ground that the Court bad no jurisdiction to sell 
the property, because tbe Court would have juris- 
diction to soil, unless and until the facts showing 
that the property is exenipt from attachment or sale 
are alleged and proved by the Jadgmeas-debtor. II 
the judgment-debtor falls to allege before the sale 
facts entitling him to claim exemption under B. 80 
which He within his knowledge and the burde!i of 
proving which would naturally rest on him, it can- 
not be said that the Court had no jurisdiction to 
sell the property and hence the sale was a nullity. 
Therefore, if a judgmeiit-debtor does not raise his 
objection to the sale before the property is sold, his / 
objection to the saleability of the property taken after 
the sale, must be taken to be tantamount to an 
application to set aside a sale and as such governed 
by Art. 166, Limitation Act. The sale referred to 
in Art, 166 is clearly the auction-sale. There can 
obviously be no question of setting aside a sale, after 
it has been confirmed and becomes absolute under 
0. 21, B. 92 : I.L.B. (1939) Lab, 103=:(*39) 26 
A. I. B. 1939 Lah. 113=^184 I. C. 393, OVER. 
RULED, [P 157 C 1, 2] 

(f) Civil P. C. (1908), S. 47 and O. 21, Rr. 90 
and 92— S. 47 is not completely independent of 
O. 21, R. 90. 

It is incorrect to say that S. 47 is completely 
independent of the provisions of 0, 21, B. 90. That 
view is opposed to the plain wording of 0. 21, B. 92. 

If the intention of the Legislature was that objeo- 0 
tions to sale falling under S. 47 should be mdepen- 
dently considered even after the sale, the Legislature 
might have been expected to make a provision to 
that effect; but it is significant that no such provi- 
sion has been made. [F 158 0 IJ 

* (g) Civil P. C. (1908), Ss. 11 and 47— Exe- 
cution proceedings — S. 11 does not apply 
— General principle of res judicata including 
principle of constructive res judicata applies — 
Principle applies to matters decided in same 
proceeding. 

Although S. 11 does not apply to execution pro- 
ceedings the general principle of res judicata applies 
to such proceedings including the principle of con- 
structive res judicata embodied in Expi. 4 to B. 11: 

8 Cal, 51 (P.O.); (’35) 22 A. I. B. 1935 Lah. 200; , 
(*33) 20 A.LB. 1933 Lah. 697 and (*35) 22 A.LK. 
1935 Lah. 949, Bel on. [P 158 C 1} 

The principle of res judicata including the prin- 
ciple of constructive rea judicata applies not only to 
matters decided in prior execution proceedings but 
also to matters decided in the same proceeding : 6 
All. 269 (P.O.), Bel on. [P 158 0 2 

* * (h) Civil P. C. (1908), Ss. 47, 11 and 60 
and O. 21, Rf. 66, 90 and 92 — O. 21, Rr. 66, 90 , 
and 92 indicate that objections to proposed sale 
must be raised by judgment-debtor before auc* 
tion takes place— Notice under O. 21, R. 54 and 
E. 66 duly served on judgment-debtor— 

tion to saleability of property under S. 60 not 
raised— Judgment-debtor is barred tmm raising 
it later by principle of constructive res judicata 
—Exceptions stated — No question of Court*s 
Jurisdiction to sell property arises until judg- 
ment-debtor, alleges and 'proves ground ol 
exemption under S* 60-»-Wben no objection Is 
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raised, sale must be held to be with jurisdiction 

' Xhat third party's interests intervene alter 

sale is additional ground for not allowing judg- 
ment-debtor to raise objection under S. 60 after 
auction sale : Lh,E, (19B9] Lab. 103={'39) 26 
axe. 1939 Lab. 118=184 I. 0. 393; (’35) 22 A.I.R, 
1935 Lab. 942=160 L C. 749 and 38 P.L.E* 691= 
(’36) 23 A.I.E, 1,936 Lab. 930, OVEBBULED, 

Order 21, R. 66, read with 0. 21, Er, 90 and 92 
makes it clear that tbe Code does not contemplate 
any objections being raised after the auction, except 
such as fall within the scope of E. 90 i. e., objec- 
tions relating to material irregularities and fraud 
in publishing and conducting the sale. This is pre- 
sumably because objections such as those to the 
liability of the property to be sold are intended to 
be disposed of before the sale. An order under 0. 21, 

B. 66 is not merely of an administrative character. 
The provision for notice under 0. 21, B. 66 has 
been made with the intention that all objections 
which the judgment-debtor may have to the pro- 
posed sale should be raised and disposed of before 
the auction takes place. [P 160 G 1] 

Where the judgment-debtor is duly served with 
notice under 0. 21, B. 54 and R. 66 but fails to 
raise any objection to the proposed sale such as on 
the ground of exemption of property from attach- 
ment and sale under S. 60 at the time when the 
issue as to the sale of the property is raised by the 
decree-holder and the Court then proceeds to order 
tbe sale of the property, the matter must be consi- 
dered to be res judicata so as to debar the judgment- 
debtor from raising that objection later on the 
principle of constructive res judicata ; I.L.B. (1939) 
Lab. 103=(’39) 26 A.I.B. 1939 Lab. 118=184 I.C. 

( 393, OVEBBULED;(m) 17 AJ.B. 1930 Lab. 106, 
Approved; 7 All 641; 12 Mad, 19 (P.C,); 8 Cal. 51 
(P. C.); 6 All. 269 (P. 0.) and (*31) 18 A. I. B. 1931 
P.G. 33, Bel. on; Case law discussed. [P 158 0 1; 

P 160 C 2] 

The question of the Court’s jurisdiction to sell 
the property does not arise until and unless the 
judgment-debtor has alleged and proved the facts 
entitling him to claim exemption under S. 60. 
When no objection is raised by the judgment-debtor 
as to the saleability of the property under S. 60 
when the issue was raised, the order for sale passed 
by the Court cannot be said to be without jurisdic- 
tion : (’35) 22 A. I. B. 1935 Lab. 942 = 160 I. C. 
749 and 38 P.L.B. 691={’36) 23 A.I.B. 1936 Lab, 
930, OVEBBTILBD. [P 158 C 2] 

The fact that a third party’s interests intervene 
after the auction sale is an additional ground for 
» not allowing a judgment-debtor to raise, after the 
auction sale an objection under S. 60 as to the sale- 
ability of the property, which he could and should 
have raised before that sale : (’31) 18 AJ.B. 1931 
P.C* S3, Bel. 0 %. [p 159 o 1] 

The position would be, of course, difierent if the 
judgment-debtor were not duly served with notice 
about the intended auction sale. In that case the 
judgment-debtor could not have taken the objection 
before the sale and consequently the principle of 
res judicata would not apply ; (*89) m AJ.B. 1939 
Lah. 222, Bd. m* [p 159 q 11 

SMlarly, the prkcltfie.of res judicata will not 
apply if the objection in question such as one undmt 
8, 30 did not exist at of ihe sale but became 

available later ; (’38) m L I. K 1938 All 8i, Bel 
, i iBmrmi 

^ (1998)* 

' 'I' ! - • ‘m' r , -'1 v,j. ,r, 
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The sale in execution must be deerned to take 
place on the date on which the auction is held andi 
not on the date on which it is confirmed : (’42) 29 
AJ.B. 1942 Lab. 102 (P.B.), Bel. on. [P 158 C 2] 

* (j) Civil P. C. (1908), Ss. 47 and 60 and 
O. 21, Rr. 66 and 64 — Order under S. 284 of 
Code of 1882 was not appealable as an order — 
Question whether order under O. 21, R. 66 is 
appealable depends upon whether it dete/mines 
any right or liability between decree-holder and 
judgment- debtor — If it does it is appealable — 
Order under O. 21, R. 66 determining question 
of saleability of property under S. 60 — Order is 
appealable under S. 47. 

It cannot be said that an order under S. 284 of 
tbe Code of 1882 was appealable as an order. The 
question whether an order for sale under 0. 21, 

R. 66 (read with B. 64) is or is not appealable would 
depend upon whether it determines any rights or 
liabilities as between the decree-holder and the 
judgment-debtor and is not purely of interlocutory 
character deciding a mere matter of procedure. If it 
does determine any right or liability it would obvi- 
ously fall under S. 47 and be appealable as a decree. 

If the order determines, e.g., a question as regards 
the saleability of certain property under 8. 60 
there is no reason why it should not be appealable 
under S. 47 merely because it is passed in the course 
of the proceedings under 0. 21, R, 66 relating to 
the proclamation of the sale: 4 C.L.R. 27 and (*24) 

11 AJ.B. 1924 Mad. 365, Bel. on; (’35) 22 A. I. B. 
1935 All 1016, Dissent. [E 160 0 1] 

(k) Civil P. C. (1908), O. 21, R. 90 proviso 2 
framed by Lahore High Court and R. 92— Scope 
— O. 21, R. 90 proviso 2 covers only such objec- g, 
tions as but for tbe proviso would be covered 
by O. 21, R. 90 — O. 21, R. 90 proviso 2 is no 
bar to objections relating to saleability of pro- 
perty such as those under S. 60 after sale— Bar 
to such objections after sale is implied by O. 21, 

R. 92. 

A proviso to an enactment creates an exception to 
the subject-matter of the main portion of the enact- 
ment and must be read along with it. Proviso 2 to 
0. 21, B. 90 can, therefore, cover only such objec- 
tions which but for the proviso, would be covered 
by the rule. Since 0. 21, E. 90 refers to objections 
relating to material irregularities or fraud in pub- 
lishing or conducting a sale, proviso 2 thereto also 
must refer to objections falling under the same 
category. Therefore, proviso 2 to O. 21, R. 90 can- 
not be held to be a bar to objections such as those ^ 
under S.60 relating to the saleability of the property 
after sale. But the bar to such objections after the 
sale is implied by the provisions of O. 21, B. 92, 
which make it obligatory for the Court to confirm a 
sale when no objections are raised under Er. 89, 90 
and 91 or such objections are dismissed. 

[P 160 C 1, 2]. 

(l) Civil P. C; (1908), O. 21, R. 92, S. 151 and 
O. 47 — Hardship worked by strict application^ 
ol O. 21, R. 92 may be remedied under S. 151 or 
by review (Per Bereft, J.). 

There may be oases in which a strict application' 
of 0. 21, R. 92.»%ight work some hardship;, any 
rul^ of this kind are subject to the <^efatioh m 
S. 151* The Ckmrt can remedy injustice, by review 
also* But a party must show good leir ' stand- , 

' lng'hy'andaEowlnga''S^db/b» taks:vtf3be''kefore he‘’ 

- ^ be, allowed to-say ' > 
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^ making such objection were within his own personal 
knowledge, there is no reason why the sale should 
be upset on such grounds either before or after con- 
firmation. [P 160 C 2; P 161 C 1] 

Qabul Chand — for Appellant. 

Manohar Lai Mehra — for Bespondents. 

BHIDE J, — The question of law which has been 
referred to the Full Bench for decision in this case 
'is this ; 

If property is attached in execution proceedings 
and if the judgment-debtor has objections to raise bn 
the ground that the property is not liable to attach- 
ment or sale, is he entitled to wait until sale has 
taken place and then have the sale set aside on the 
ground that the Court has no jurisdiction to sell 
the property ? 

- The material facts of the case bearing on the 
® decision of the above question are as follows : A 
decree was passed against one Mohan on 25th Octo- 
ber 1935. Execution was taken out on 10th May 
1937 and seven properties were attached including 
some residential houses. Notice was given to the 
judgment-debtor, but he raised no objections before 
the sale, which took place on Hth March 1938. On 
24th March 1938, the judgment-debtor presented a 
petition raising various objections to the sale, some 
of which fell under 0. 21, B. 90, Civil P. C., and 
one under S. 47 read with S. 60, Civil P. G. We are 
concerned here only with the latter objection, viz., 
that the judgment-debtor was an agriculturist and 
that his house property was not liable to be attach- 
ed or sold under S. 60, Civil P. C, This petition was 
resisted inter alia on the ground that the judgment- 
debtor was not entitled to raise this objection after 
0 the sale. Beliance was placed in support of this 
contention on proviso 2 to 0. 21, E. 90, Civil P. 0., 
(as framed by this Court) and also on A. I. E. 1930 
Lah. 1061 and certain other rulings which were fol- 
lowed therein. The judgment-debtor on the other 
hand relied on a Division Bench ruling of this Court 
reported in I.L.E. (1939) Lah. 103,2 in which after 
a review of the case law on the point, it was held 
that it is open to the judgment- debtor to raise an 
objection of this kind under S. 60, Civil P. C., even 
after the sale (i. e., the auction) but before the sale 
is confirmed under 0. 21, E, 92, Civil P. C. 

The trial Court dismissed the objection under 
S. 60, Civil P. 0., following A. l.B, 1930 Lah. 1061 
and A.I.B. 1937 Lah. 309^ but on appeal the learn- 
ed District Judge upheld it in view of the Division 
Bench ruling referred to above, I.L.B. (1939) Lah. 
g 103.2 This decision was also upheld by a learned 
Judge of this Court on the basis of the same ruling, 
but he gave a certificate for appeal under Cl, 10 of the 
Letters Patent. The Bench before whom the Letters 
Patent appeal came up for decision* was of opinion 
that in view of the conflict of rulings, the question 
of law involved was fit for reference to a Full Bench 
and the question has accordingly been referred to 
this Bench. Before proceeding to discuss the point 
of law involved, it will be useful to refer briefly to 
the provisions of the Code bearing on the point. The 
relevant provisions are to be found in Ss» 47 and 60 
and 0, 21, Civil P. 0, l^ection 47 confers on the 

1 . (»30) 17 A. I. B. 19S0 Lah. 106 : ip I. C. 303, 
Jita Singh v. Canpat Itaa. 

a. (^39) 26 A. I. B. 1939 Lah. 113 i 184 L C. 393 ; 
L L. B. (1989) Lah. 163 s 41 P» L.- B. 436, Bam 
Chandar v. Sarupa. 

3. C37) 24 A. L B. 1937 Lah, 309 : m L C. 261. 
Alam Khan V, Anjuman Imdad Bahmi Qam. 


executing Court exclusive jurisdiction to decide all 
questions arising between the parties to the suit in ® 
which the decree was pasied, or their lepresentm- 
tives, and relating to the execution, discharge or 
satisfaction of the decree. ISeetioo 60 defines the 
properties which are ilablo to be attaebe<l and hoM 
in execution of a decree and contains proviso 
excluding various classes of properties from attach- 
ment or sale. Under c!, (c) of this proviso, houses 
and buildings belonging to an agriculturist and 
occupied by him are excluded from attachment or 
sale and it is this clause which was relied on by 
the judgment-debtor in this case. An objection of| 
this kind to the sale of the property would obviously} 
fall within the purview of S. 47 and will therefore' 
have to be decided by tho executing Court. It may: 
be incidentally mentioned here that this clause has 
been amended by S. 34, Punjab Belief of Indebted- 
ness Act, and also by Punjab Act 12 of 1940, but ^ 
those amendments are not material for the purpose ^ 
of this reference. The amendment made by S. 34, 
Punjab Belief of Indebtedness Act, is not material 
in view of the findings of fact arrived at by the 
Courts below, while Act, 12 of 1940 came into force 
after the execution sale in the present case and does 
not, therefore, govern this case. Coming now to the 
provisions of O. 21, we find that it lays down 
the general procedure for executing decrees and is 
divided into rules under diSerent headings. 


We are here concerned with the sale of im- 
movable property in execution and the relevant 
provisions will be found under the headings dealing 
with the attachment and sale of such properties. 
Attachment is a necessary preliminary to sale and 
the object of the attachment is, as pointed oat by 
Mahmood J. in 7 All. 702'*' at p, 707, to give notice to 
the judgment-debtor not to alienate his property and 
to the public not to'accept any alienation from him 
(c/. the prescribed form of warrant of attachment 
App. Form 14-C, Civil P. C.). After the attachment 
the Court proceeds to investigate claims and objec- 
tions : Buies 58 to 62 of 0. 21 prescribe the pioca. 
dure for dealing with objections by third parties* 
Order 21 does not contain any specific rules for 
dealing with objections by Judgment-debtors, as 
these are covered by S, 47 which is in the main 
body of the Code, But Er. 58 to 62 would seem to 
imply that if the judgment-debtor has any objec- 
tions to the sale of the property attached, he would 
also be expected to raise them at that stage. There 
seems to be no good reason why the Judgment- 
debtor should be placed in a better position In this 
respect than third parties. This view also receives 
support from the wording of B. 64 of O. 21. Under 
B. 64 of 0. 21, the Court has to make on order that 
‘any property attached by it and liable to sale, or 
such portion thereof as may seem necessary to 
satisfy the decree, shall be sold^ It seems, therefore, 
clear that the question as to what property is liable 
to sale and is to be sold for satisfaction of the decree 
is intended to be determined by the Court at this 
stage, Buie 66 provides for notice being given to 
the judgment-debtor for settling the terms of tho 
sale, when the decree-holder has applied for sale of 
immoveable property. The subsequent rules provide 
for the procedure In conducting the sales. After the 
sale takes place* the rules provide for a]^llchti3nB 
for setting aside the sale on certain i^unds and 
in certain circumstances. These are jSr, Si to 91. 
Buies 89 and 91 are not relevant lor the purpose of 
the present reference, but B, 99 Is iinportant and to 


9 


h 


4. f 85) 7 All m : 1885 JkMM: 179, Ganga Din 
V* Khushali* 



156 Lahore Gauei v. Udb (FB) (BUde J.) A. I. R 

iBureciate its true scope, it will be useful to set out the property is auctioned and it is liable to be set . 

® 14 provisions here. The rule is as follows : aside only if there are material irregularities or 

** Where any immoveable property has been sold fraud in publishing and conducting the sale, but not 

in execution of a decree, the decree- holder, or any otherwise. 

person entitled to share in a rateable distribution of The question whether it is open to a judgment- 

Lsets or whose interests are affected by the sale, debtor to raise an objection under S. 60, Civil P. 0., 

mav apply to the Court to set aside the sale on as to the saleability of the property after the sale 

the** ground of a material irregularity or fraud in has taken place but before its confirmation has to 

publishing or conducting it : be answered in the light of the above provisions of 

Provided that no sale shall be set aside on the the Code. The rulings of this Court which repre- 

f^round of irregularity or fraud unless upon the facts sent the conflicting views on this point might be 

proved the Court is satisfied that the applicant taken to be A.I.B. 1930 Lah. 1061 and I.L.B, (1939) 

has sustained substantial injury by reason of such Lah. 103.3 The former is a Single Bench ruling by 

irregularity or fraud.” Tek Chand J., in which it was remarked that it was 

To this rule is added a second proviso by this “settled law that a judgment-debtor who might 

Court which runs as follows : have raised objections prior to sale as to his pro- 

“Provided further that no such sale be set aside perty being exempt from attachment and sale under 

on any ground which the applicant could have put S. 60, but who has refrained from doing so, has no 

b forward^before the sale was conducted.” right after the sale has been carried out to prefer / 

It will be noticed that this rule allows an appli- an objection that the property sold was not legally 

cation for setting aside the sale on certain grounds saleable. ’In support of this view, reliance was placed 

only, viz., on the ground of a material irregularity on the following authorities : 34 Cal. 199,6 40 All. 

or fraud in publishing or conducting it. It does not 680,7 28 Bom. 1268 and 7 All. 641.6 In discussing 

obviously cover any objections to the sale on the this ruling and dissenting from it, the Division 

ground that the property in question was not liable Bench which decided I, L. B. (1939) Lah. 1033 

to be sold under S. 60, Civil P. C. As pointed out pointed out that three of the rulings viz., 34 Cal* 

in 7 AH. 6416 the word ‘conducting* has been used 199,6 40 All. 6807 and 28 Bom. 125,8 were distin- 

in the Code with reference to the proceedings of guishable as the objection was raised by the judg- 

the officer conducting the sale and cannot be eon- ment-debtors in those eases after the sale had 

struecl so widely as to cover objections relating to become absolute on confirmation of the sale. Accord- 

saleability of property. Buie 92 which is supple- ing to the view of the Division Bench, an objection 

mentary to Br. 89 to 91 is also important and runs under S. 47 cannot be taken after the confirmation 

as follows : ^ of the sale, because the executing Court becomes 

“ (1) Where no application is made under K. 89, ‘functus officio,* The Division Bench conceded that 

B. 90 or B, 91 or where such application is made and the decision in AJ.B. 1930 Lah. 1061 was fully 

- disallowed, the Court shall make an order confirm- supported by 7 All. 641,6 in which it was laid down q 

® ing the sale, and thereupon the sale shall become that S. 244 of the old Civil Procedure Code (corres- 

absolute. ponding to S. 47 of the present Code) ceases to 

(2) Where such application is made and allowed, apply when the property is auctioned and conse- 

and where, in the case of an application under quently all objections under that section must be 

E, 89, the deposit required by that rule is made taken before the auction. In “expressing their 

within thirty days from the date of sale, the Court dissent from this ruling the learned Judges remark- 

shall make an order setting aside the sale : $d that it seemed to ‘miss the circumstance that a 

Provided that no order shall be made unless judgment-debtor is entitled to apply under S. 47 at 

notice of the application has been given to all per- any time before the property has been completely 

sons affected thereby. disposed of and as no suit is competent, the judg- 

(3) No suit to set aside an order made under this ment-debtor is barred by this artificial interpreta- 

rule shall be brought by any person against whom tion of the Code from raising what, under the law, 

such order is made,” he is entitled to raise so long as the property has not 

It will appear from this rule that if no applica- been sold.* The learned Judges pointed out that an 

tion is made under Br. 89, 90 or 91 or when* such application under Sec. 47, Civil P. C., can only be 

application is made but is dismissed, the Court is made in the execution proceedings and that nolimi- 

bound to make an order confirming the sale and the tation was provided for such an application. They 

® sale then becomes absolute. Clause (3) of the rule considered it obvious that the application cannot be 

lays down that an order confirming the sale made made after the sale is confirmed as the sale then 

under this rule cannot be set aside even by a suit, becomes absolute and the Court is ‘functus officio,’ 

It thus appears that after the sale is effected, the there is no further jurisdiction left in the 

Code does not contemplate any objections to the Court with respect to that particular property. As 

sale being raised except those covered by Br. 89, 90 regards the contrary view that an application under 

and 91, If any other objections such as those under S, 47, Civil P. C., must be made before the auction 

S. 60, Civil P* C., were permissible at this stage, of the property takes place, the learned Judges 

the rule would not have made it obligatory for the observed as follows : 

Ctourt to confirm the sale, in the absence, or in the ‘*Is there any reason to hold that the application 

event of dismissal of applications made under must be made before the auction of the property 

Hr, 89, 90 and 91. Section 66 of the Coda also takes place? There is nothing in the Code of 

deserves mention in this connexion. It lays down Civil Procedure dr any other Statute to come td 

that when the sale becomes absolute, the property . . 

shall be deemed to have vested in the purchaser (W) Cai 199 ; 6 0. L. J. 294 : ll C. W. N# 
hfom the time when it was sold and not fbm tlie ^13, Dwarka Hath Pal v. Tarini ^apkar Boy. 
tipsa when the dak bjtofdes, aljeolute. This provi^ (U8) 6 AJ.B.a918 All. 306 ; 47 1 , 0. 9.4? : 40 
thal'there^'^ie' takes ;^ 14 ^,wh^: ■ .Wy^O's'16 A-. Xi. J*'691f y, vThakar 
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this conclusion* It is true that under 0. 21, B. Si, 
Civil P. C., the auction is called ‘sale,’ but it is 
equally clear that this ‘sale’ is not absolute until it 
is confirmed, though, if it is confirmed, title dates 
back to the date of the auction. It is analogous to 
the ease of a sale deed which has no efiect until it 
is registered. If registration never takes place it is a 
useless document for purposes of efiecting a trans- 
fer of the property, but if registration does take 
» place, the t,ransaetion dates back to the date of ese- 
cution of the document. Again, in legal parlance, 
the word ‘sale’ denotes ‘a completed transaction’ 
and not any preliminary step towards effecting it. 
This being the state of the law, it seems to me that 
the Court has power to take notice of any objection 
under S, 47, Civil P. C., relating to property until 
the sale of that property is confirmed, as it is not 
till then that the sale becomes absolute and title 
h passes. It is the duty of the Court to follow the law 
as long as it can, i. e,, as long as it is not functus 
officio, and under See. 60, if the objection of the 
judgment. debtor is correct, the Court has no juris- 
diction to sell the houses. The words of the Proviso 
are clear that ‘the following particulars shall not 
be liable to such attachment or sale,* Until there- 
fore the sale becomes absolute, it is the duty of the 
Court to decide the objection made under Sec. 47 to 
the effect that the property is not liable to sale. The 
contrary view that such application should be made 
before sale, is based on the reasoning that, as the 
auction or sale has taken place, though it is not 
absolute and is liable to be set aside under 0. 21, 
B. 90, Civil P. C., yet an objection to its liability to 
sell should be restricted to some time preceding the 
auction. This argument is based on the reading of 
O, 21, E. 92 to the effect that when the objections 
^ under 0. 21, B. 90 are dismissed, the sale shall be 
confirmed. But S. 47 is completely independent of 
the provisions of 0. 21, relating to the procedure 
which is to govern the sale of property, and it seems 
to me that 0. 21, B, 92 presupposes that there is no 
objection outstanding under S.47 of the Code. When 
such an objection is made, it is the duty of the 
Court first to decide it; especially when the objec- 
tion is that the Court has no jurisdiction to sell the 
property, such sale being forbidden by Statute and 
furthermore the judgment- debtor being barred from 
raising the objection by a separate suit,” 

The above extract seems to give in a nutshell the 
reasons of the Division Bench for dissenting from 
the decision in A. I. K. 1930 Lab. 1061 and 7 All. 
641.6 It appears that the opinion of the learned 
Judges is based on three propositions ; (a) There is 
^ no limitation prescribed for an application under 
S. 47, Civil P. C, Executing Court has no jurisdic- 
tion to sell property which is exempted under S. 60 
and hence an objection to this effect can be made at 
any time, so long as the executing Court has Juris- 
diction to deal with the matter: (b) That an 
execution sale does not become complete till it is 
confirmed under 0. 21, E. 92, Civil P. C,, and the 
executing Court becomes ‘functus officio,’ An objec- 
tion under S. 60, Civil P. C., can therefore betaken 
any time up to the confirmation of the sale, (c) 
That O. 21, B. 92, Civil P. C,, is independent of 
S. 47 and presupptmes that nb objection under S.47 
is outstanding at the time of the confirmation of 
the sale. 

As regards the first point, it Is true that no limi- 
tation is specifically provided lor applications fal- 
ling under S. 47, Civil P. C. But, if the application 
is one for setting aside a sale, it would seem to 
come within the purview of Art, 166, Limitation 
.Act, Thls.article was amended in the year 1927 so 


as to include applications by a judgment-debtor and’’ 
I do not see how it can be held that there Is m\ 
limitation at all for an applieatJoo lor setting asidel 
a sale, which falls within the scope of S. 47, Civil 
P. C. If an application to the effect that certain 
property belonging to the Judgment-debtorlsexempt 
from attachment or sale uod(?r B. 60, Civil P. G., is 
made after tho sale, it mi:st obviously be considered 
to be an application for setting aside the sale within 
the meaning of Art. 166, Limitation Aet, TheJ 
judgment-debtor cannot ignore the auction sale on’ 
the ground that the Court had no Jurisdiction to* 
sell the property, because the Court would have; 
jurisdiction to sell, unless and until the facts show-| 
iog that the property is exempt from attachment orj 
sale are alleged and proved by the judgment-debtor. 
If the judgment-debtor fails to allege before the sale 
facts entitling him to claim exemption under S. 60,1 
Civil P. C. — which lie within his knowledge and 
the burden of proving which would naturally rest 
on him— it cannot be said that the Court bad no 
jurisdiction to sell the property and hence the sale 
was a nullity. It follows, therefore, that if a judg- 
ment-debtor does not raise his objection to the sale 
before the property is sold, his objection to the sale- 
ability of the property taken after the sale, must be 
taken to be tantamount to an application to set 
aside a sale and as such governed by Art. 166, 
Limitation Act. The sale referred to in Art. 166 is 
clearly the auction sale. There can obviously be no 
question of setting aside a sale, after it has been] 
confirmed and become absolute under 0. 21, B. 92d 
Civil P. 0. ^ 


B 


/ 


The question of limitation under Art. 366 does 
not, however, arise in the present case as the ap- 
plication was made within 30 days from the date of 
the sale, as required by Art. 166. But the conten- 0 
tion of the petitioner is that the judgment-debtor is 
now debarred from raising the objection that the 
property is not liable to be sold under S. 60, Civil 
P. C., owing to his failure to raise it before the 
auction sale. It was urged that the judgment-debtor 
had notice of the attachment and sale and as he 
failed to raise the objection before the sale, he 
should be held to be precluded from raising it after 
the sale either on the principle of constructive res 
judicata or of estoppel. This contention appears to 
me to be supported by the observations of their 
Lordships of the Privy Council in 12 Mad. 19.® In 
that case, a judgment-debtor had allowed the exe- 
cution sale of immovables to be completed without 
objecting to it on the ground afterwards taken via., 
that the property was not sufficiently described as 
required by law. It was held that he could not be 
allowed to do so. In disposing of the objection their 
Lordships remarked as follows : 

‘‘It would be very difficult indeed to conduct pro- 
ceedings in execution of decrees by attachment aiul 
sale of property if the judgment- debtor could lie by 
and afterwards take advantage of any misdescrip- 
tion of the property attached and about to be sold, 
which he knew well, but of which the execution 
creditor or decree-holder might be perfectly ignorant 
that they should take no notice of that, allow the 
sale to proceed, and then come forward and say the 
whole proceedings were vitiated. That, in their 
Lordships* opinion, cannot be allowed, and oh that 
ground the High Court ought not to have, given 
effect to this ohjeotion.* ’ 

As pointed out In 7 AH. 641® the ^heme of the 
Code shows that objections as to the saleability of 


9. (*89) 12 Slad, i0: 15 L A. 171ri Bar 265 (P.C.), 
Artmaohallam v. Arunachdiam* 
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the property, etc., should be first disposed of and 
^ after the safe the objections should be confined to 
irref^ularities or fraud in publishing or conducting 
the^sale. The provisions of R. 92 of 0. 21 'which 
make it obligatory for a Court to confirm a sale in 
the absence of such objections or if such objections 
are dismissed become otherwise unintelligible. The 
learned Judges who decided I.L.E. (1939) Lah. lOS^ 
have held that S. 47 is completely independent of 
jthe provisions of 0. 21, B, 90, Civil P. 0. But no 
authority has been cited in support of this proposi- 
tion and it certainly seems to be opposed to the plain 
wording of 0. 21, E. 92. If the intention of the 
Legislature was that objections to sale falling under 
S. 47, Civil P. C., should be independently consi- 
dered even after the sale, the Legislature might 
have been expected to make a provision to that 
sfiect; but it is significant that no such provision 
has been made. 

Before the auction sale, the judgment- debtor gets 
notice at first about the attachment of the property 
under 0. 21, B. 54, Civil P. 0., and then in con- 
nection with the proclamation of sale under 0, 21, 
R. 66, Civil P. G. If the judgment- debtor is duly 
served but fails to raise any objection, to the pro- 
posed sale, I do not see why he should not be held 
to be debarred from raising the objection later on 
the principle contained in the observations of their 
Lordships of the Privy Council quoted above. It 
has been repeatedly held that although 8. 11, Civil 
P. C,, does not apply to execution proceedings, the 
general principle of res judicata applies to such pro- 
ceedings including the principle of constructive res 
judicata embodied in ExpL 4 to S. 11, Civil P. 0, 
lln 8 CaL 61,19 a judgment-debtor who had notice of 
. ia petition for execution failed to raise the objection 
^ that it was barred by limitation, with the result 
that execution was allowed to be taken out. In a 
subsequent petition for execution, objection was 
raised that the previous petition was barred by 
time, but it was held that the objection was barred 
by the principle of res judicata. It will be observed 
that in this case there had been no express decision 
on the question of limitation in the previous execu- 
tion petition and yet it was held that the objection 
was barred on the principle of res judicata. There 
are several decisions of this Court in which this 
principle of constructive res judicata has been applied 
to execution proceedings, and I see no good reason 
why it should not be applied in the present case, 
A. I. R, 1935 Lab. 200, H A. I. R. 1933 Lah. 69713 
and A. I. R. 1935 Lah. 949.13 
It was urged that a Court has no jurisdiction to 
d soil property which is exempt from attachment or 
sale under S. 60, Civil P. C., and hence the objec- 
tion ought to be allowed to be raised at any time, as 
there is no estoppel against a statutory provision. In 
support of this contention A. I, R. 1935 All. 10161*^ 
was relied on. But it seems to me that the objection 

10, (*82) S Cal. 51 : S I. A. 123 : 11 0. L. R. 113 : 
4 Sar* 249 (P. C.), Muogul Pershad Biehit v, 
Grija Kant Lahiri. 

IL (’86) 22 A. I. R. 1935 Lah. 200 ; 155 1.0. 286 : 
15 Lah. 869 : 35 P. L. B. 429, Prabhu Dayai v, 

, Bewat Baih. 

tZ. Vm 20 AJ,E. 1933 Lah. 697.: 144 t 0. 488 ; 
3*1 F.L.B. 489,,ftfadan Gopal v. Jaswant Bai. 

13. (*35) 22 A.I.B. 1936 Lah. ,949 : 162 I. 0. 208 ; 
'■.\38 F. L, B* 517, tJmrao 'Singh v. Muhammad 
'' ,'i,,AwduIlah. : . 

' ^ F L 0. m ; 
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in the present instance should be held to be barred - 
on the principle of constructive res judicata and not ® 
of estoppel. It will be observed that in the decision 
of their Lordships of the Privy Council, 8 Cal. 51,10 
referred to above, the objection was to limitation. 
Under S. 3, Limitation Act, a Court has no juris- 
diction to entertain a suit or an application, which 
is barred by time. Yet, the objection as to limitation 
was held to be barred by the principle of res Judi- 
cata. It is true that the objection of limitation in - 
that ease was as regards a previous application for 
execution, while in the present case the objection is 
raised in the same execution proceedings, though at 
a later stage. But the principle would seem to be 
• applicable even to matters decided in the same pro- . 
ceedings: see 6 All. 269.15 
It was held by a learned Judge of this Court in 
A.I.E. 1935 Lah. 94216 and 38 P. L. E. 69117 that 
the principle of res judicata will not apply because / 
the Court has no jurisdiction to sell any property 
which is exempt from sale. But with all respect, I 
am unable to agree with this view. The question of 
the Court’s jurisdiction does not arise, as already 
pointed out until and unless the judgment-debtor 
has alleged and proved the facts entitling him to 
claim exemption under S. 60, Civil P. C. If the 
judgment-debtor fails to raise any objection at the 
time when the issue as to the sale of the property 
is raised by the deoree-holder and the Court then 
proceeds to order the sale of the property, I do not 
see why the matter should not be considered to be 
res judicata. As pointed out already when no objec- 
tion is raised by the judgment-debtor to the saleabi- 
lity of the property when the issue was raised, thel 
order for sale passed by the Court cannot be said to' 
be without jurisdiction. 

In the above aspect of the case, it is unnecessary 
to consider the question whether the auction sale 
should or should not be held to be a completed 
transaction, until the sale is confirmed under 0. 21, 

E, 92, Civil P. G. Because whether it is or is not a 
completed transaction, the principle of res judicata 
will bar a judgment-debtor in either case from tak- 
ing an objection, as to the saleability of property 
under S. 60, which he could and ought to have 
taken prior to the sale. It may be however mention- 
ed here that it has been recently held by a Pulli 
Bench of this Court, that the ’sale* in execution is| 
deemed to take place on the date on which the auc- 
tion is held and not on the date on which it ia con- 
firmed: see 44 P, L. E. 126.18 
There is one more argument in favour of the view 
taken above. It was held by their Lordships of the 
Mvy Council in A.I.E. 1931 P. C. 331® that an ad- ^ 
Justment of a decree between the decree-holder and 
the judgment-debtor which takes place after the 
execution sale but before its confirmation, cannot be 
given effect to because a third party’s interests, viz., 
those of the auction-purchaser intervene. If the sale 
is to be considered to be incomplete till confirmed 
and all sorts of objections under 8. 60 were held to 
he admissible till confirmation on that ground, there 

15. (’86) 6 AU, 269 ; 11 I. A. 37 ; 1886 A. W, 

286 (P. 0.), Ram Kirpal v. Bup Kuari. 

16. (’35) 22 A. L B. 1935 Lah. 942 : 160 I. d. 749, 
Mohamnjad Bin T; Hirda Bam. , . 

17. (*36) 23 A.LB. 1936 Lah. 930 : 38 P.L.B* 691i 
Ram Ghand y. Co-operative Society, Eharar# 

1$, (^42) 29 A.LB, 1942 Lah. X02 ;s 44 K 126 
. , Sham Singh, y. '.r : -v. 
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^ seems to be no good reason why an adjustment of a 
decree which takes place after sale but before con- 
firmation should also not be given effect to. But 
their Lordships considered the fact that a third 
party’s interests had intervened to be a sufiicient 
ground for declining to give effect to the adjustment. 
This would therefore appear to be an additional 
ground for not allowing 'a judgment-debtor to raise, 
after the auction sale an objection under S. GO as to 
the saleability of the property, vv^hieh he could and 
should ’have raised before that sale. 

The position would be, of course, different if the 
judgment-debtor were not duly served with notice 
about the intended auetion-saie. In that case the 
judgment-debtor could not have taken the objection 
before the sale and consequently the principle of 
res judicata would not apply (c/. A. LB. 1939 Lab. 
22220). Similarly, it will not apply if the objection 
in question did not exist at the time of the sale, 
but became available later (c/. A. I. B, 1938 All. 
8521). A number of rulings have been discussed in 
T, L, E, (1939) Lab. 103.2 Most of them have been 
distinguished on the ground that the objection as 
to the saleability of the property was raised after 
the confirmation of the sale, when it had become 
absolute, though it must be said that the decision 
in some of them at any rate was based not on this 
ground but on the ground that the judgment- debtor 
had failed to raise the objection before the auction 
sale, when he bad notice of the proposed sale and 
could have raised the objection. 

As regards the rulings which support the decision 
in A. I. R. 1930 Lah. 106,1 it was pointed out that 
most of them were based on 7 All. 641.5 As regards 
the latter ruling, it was remarked that it missed 
the point that a judgment-debtor is entitled to apply 
under S. 47, Civil P. C., at any time before the pro- 
perty is completely disposed of. But as has been 
pointed out already the question involved is not 
really one of limitation. The real question which 
arises in the circumstances of the case is whether 
the saleability of the property was or was not in 
issue either expressly or by implication, before the 
auction sale, and if it was whether the judgment- 
debtor, having failed to raise the objection at the 
time, ought not to be held to be debarred from raising 
it at a later stage. It is true that 7 All. 6415 was 
decided under the old Civil Procedure Code of 1882, 
but the general line of reasoning adopted therein 
seems to be applicable to the scheme of the present 
Code of 1908 also. In fact, there are some signi- 
ficant changes in the present Code which streng- 
then the view taken by the learned Judges in 7 
All. 641.5 For instance, the wording of 0.21, R,64 
of the present Code (which corresponds to S. 284 
of the Code of 1882) has been altered and it is made 
clear that the Court has only jurisdiction to order 
such property to be sold as is ** liable to be sold.” 
The question whether the property is or is not liable 
to sale is thus in issue at the time. Order 21, B. 66 
then requires notice about the proclamation of pro- 
posed sale to be given to the judgment-debtor as 
well as the decree-holder. This provision is new 
and, presuinably, it is intended to give the judgment- 
debtor an opportunity to raise any objection he may 
have to the proposed sale. Sub-rule (3) of B. 66 is 
‘.also new. It contemplates an application to be given 
by the decree-holder for an order for sale of the 

20 . (*39) 26 A,LB. 1939 Uh. 222 : 41 F.L.B. 553, 
Sarwan Singh v. Man Singh. 

.21. (’38) 25 A.LB. 1938 AIL 85 : 173 L C, 337 ; 

. , 1937 A.L 1314, Mt. Araa Bibi v. Mubarak AU 
^ IKhan.' . 


property, supported by p*ii affidavit. Ths^e changes ^ 
are important. Under the old Code of 1882, it was 
held by some Courts that an order under S. 237 (cor- 
responding to 0. 21, R. 66) was of an administra- 
tive character; but in view of the amendment in the 
provisions o! 0. 21, li, 64, Civil P, C,, referred to 
above and the provision tor a notice in 0. 21, B, 66 
I do not see any good reason for holding that the 
order under TL86 lo be merely ox an admiBlstrative 
character. When the decrcc-hoidor ha^ made an 
appiication for an order fur sale of certain property 
and the judgment- debtor is idven notice tlicreof, I 
do not see any justification for his not putting for- 
ward at once any objections, which be may have to 
the sale of the property. To allow the judgment- 
debtor to lie by and raise o’Djection? after the sale 
has been carried out, would seem to be nothing 
short of abuse of the process of the Court and 
harassment of the decree-holder. In my opinion, / 
the principles laid down by their Lordships of the 
Privy Council in 12 Mad, are fully applicable in 
the circumstances of the ease* 

It has beori held by a Full Bench of the Madras 
High Court in 46 Mad. 768,33 that a notice issued 
under 0. 21, IL 66, Civil P. C., for settlement of 
the terms of a proclamation does not bar an objec- 
tion after the sale by the jiidgment-debtora to the 
saleability of the property. In arriving at this con- 
clusion, their Lordships laid stress on the fact that 
the notice under 0, 21, R. 66 was merely for settle- 
ment of the terms of the proclamation and, there- 
fore, they were of opinion that the judgment-debtor 
could not be presumed to know that the question of 
liability of the property in dispute would also be 
considered by the Court at the time. With the 
greatest respect, I muat say that I am unable to see 
why the notice issued under 0. 21, E. 66 should not 9 
be considered to be sufficient for the purpose. The 
form of the notice to the judgment-debtor under 
O, 21, K. 66 is No, 23 in Appendix E, Civil F. C* 
That form is as follows : 

“(Title) 

To. J udgment- debtor. 

Whereas in the above-named suit 

the decree- holder has applied for the sale 

of..., ; You 

are hereby informed 

that the....... 

day of 19 , has been fixed 

for settling the terms of the proclamation of sale. 

Given under my hand and the seal of the Court 

this day of 19 • 

judge,” 

It will appear from the above form of the notice 
that the judgment-debtor is thereby informed that 
the decree-holder has applied for the sale of certain 
property and is called upon to settle the terms of 
the proclamation of the sale. One of the terms of 
the proclamation is the property to be sold : $m 
cl. (a) of sub-ruie (2) of Buie 66 and this has to be 
settled along with other matters. Reading B. 64 
with B. 66, it seems cleat that the question whether 
the property sought to be sold is Tiable to sale* Ib 
in issue and has to be determined by the Court at 
the time and hence it seems to me that it Is Incum- 
bent on the judgment-debtor to raise at once objee- 
tions to the saleability of property, which he may 
have at the time. The new provision as «e^rds 
notice being given to the judgment-debtor before 
settling the terms of the prociamatto Vfm presum-- 

22. (»24) II A,LB. 1924 Mad^ I ; U t C. 155 : 46 

Mad. 768 i 45 M. L. J. 343 (F. B,), Ohidaram 

Chetty V. Tbeivanai Amm^L 
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, ably made m order to enable tbc jadgnaent-debtor 
^ to put forward any objections which he may have 
to the proposed sale and thus enable the Court to 
dispose on such objections, before the property is 
gold and a third party’s interest, i. e., of the 
nuction-purchaser came into existence : c/, A. I. B. 
3931 P. C. 33.1® The object of the notice will, I 
thinh, be frustrated, if it is held thatthe judgment- 
debtor is not bound to put forward objections to the 
saleability of the property, although the issue is 
distinctly raised by the application made by the 
decree* holder for the sale of the property. 

I may notice here a point of distinction between 
the provisions of the Code of 1882 and the present 
Code to which the learned Judges of the Allahabad 
High Court have referred in A.I.H. 1935 All. 10161^ 
while discussing the rule laid down in 7 All. 641^ 
from which they dissented. The learned Judges re- 
’ I? marked that an appeal was allowed under S. 284 o! 

‘ the old Code of Civil Procedure of 1882, while the 
order under 0. 21, B. 64 was not appealable. With 
great respect, I must say that I am unable to appre- 
ciate this distinction ; for, it does not appear that 
jeven an order under S. 284 of the Code of 1882 was 
appealable as an order. The question whether an 
order for sale under 0. 21, E. 66 (read with E, 64) 
is or is not appealable would seem to depend upon 
Iwhether it determines any rights or liabilities as 
jbetween the decree-holder and the judgment-debtor. 
Ilf it does, it would obviously fall under S. 47 and 
ibe appealable as a decree (c/. 45 Mad.L.J. 47828), If 
’the order determines, e. g., a question as regards 
jtbe saleability of certain property, I do not see why 
lit should not be appealable under S. 47, Civil P. C., 
jmerely because it is passed in the course of the pro- 
' ceeding under 0. 21, K.66 relating to the proclama- 
. ® jtion of the sale. 

Along with K. 66 have to be read Er, 90 and 92 
which I think leave little doubt that the Code does 
not contemplate any objections being raised after 
the auction, except such as fall within the scope of 

R. 90, i. e., objections relating to material irregu- 
larities and fraud in publishing and conducting the 
sale. This is presumably because objections such as 
those to the liability of the property to be sold are 
intended to be disposed of before the sale. In my 
opinion, the provisions for notice under 0.21, E.66, 
Civil P. C,, has been made with the intention that 
all objections which the judgment-debtor may have 
to the proposed sale should be disposed of before the 
auction takes place. There is one point in respect 
of the provisions of 0. 21, E. 90, Civil P. C., which * 
may be conveniently referred to here. As stated 

d already, a second proviso has been added to this 
rule by this Court, which is to the effect that the 
auction sale shall not be set aside on any grounds 
which the objector could have put forward before 
the sale was conducted. In A. I. E. 1937 Lah. 3093 
it was held by a learned Judge of this Court that a 
judgment-debtor who fails to put forward an objec- 
tion as to the saleability of certain property under 

S. 60, Civil P, C., before the auction sale is pre- 
cluded from putting forward such objection after the 
sale by virtue of this proviso. With all respect, 1 
must say that I am unable to concur in this view. 
A proviso to an enactment creates an exception to 
the subject-matter of the main portion of the enact- 
ment ^d must be read along with it. Proviso 2 cm 
therefore cover only such objections, which but for 
the ftoviso, would be covered fey the rule. The rule 

, ^ LO. 148: 4S 


refers to objections relating to material irregular!- . 
ties or fraud in publishing or conducting a sale.j ^ 
Consequently, the proviso also must, I think, refer! 
to objections falling under the same category. I am! 
therefore of opinion that this proviso 2 cannot be 
held to be a bar to objections relating to the sale- 
ability of the property. But the bar to such objec- 
tions after the sale seems to be implied by the pro- 
visions of R. 92, which make it obligatory for the 
Court to confirm a sale when no objections are raised 
under Rules 89, 90 and 91 or such objections are 
dismissed. 

I am of opinion that the line of reasoning adopted 
by the learned Judges of the Allahabad High Court 
in 7 All. 641B not only holds good under the pre- 
sent Code of Civil Procedure, hut is in some respects 
strengthened by the changes introduced therein. 
When the issue as to the saleability of a certain 
property is raised and the judgment-debtor receives ^ 
notice of the attachment and then of the proposed 
sale under 0. 21, K. 66, Civil P. C., and yet raises 
no objection to the proposed sale (which exists at 
the time) I do not see any reason why he should he 
allowed to agitate the question at a later stage after 
the sale and that too when third person’s interests 
have also intervened. The general scheme of the 
Code as to execution sale and the provisions of 
0. 21, E. 92, which contemplate only objections as 
to irregularities and fraud being raised after the 
auction sale, are entirely in favour of the decision 
in 7 All 641.5 That decision is further supported by 
the principles laid down by their Lordships of the 
Privy Council in 12 Mad. 19® at p. 25, 8 Cal. 51,1® 

6 All. 26916 and A,I.R. 1931 P.O. 33.1® i am there- 
fore of opinion that the judgment-debtor should be 
held to be debarred from raising the objection in 
circumstances such as those of the present ease on ^ 
the principle of res judicata. I would accordingly 
answer the question referred to this Bench in the 
negative. 

BECKETT J — I am in entire agreement with 
what has been said in the judgment of my learned 
brother Bhide J. The eases bearing on the subject 
have all been discussed therein and there is little 


that I can add. I think that the rules in 0. 21, 
Civil P. C., are clearly based on the assumption 
that any objections in the way of execution will be 
raised at the proper time; and more particularly 
that the liability of property to attachment and sale 
will be determined before the sale takes place. It 
seems to me impossible to suppose that it was ever 
contemplated that an execution Court should be 
expected to wait until after the sale has taken place 


before deciding whether it has power to sell the ^ 
property. The Court is accordingly required by 
E. 92 to confirm the sale, unless there are any 
material objections relating to sale itself, which 
naturally could not he decided at an earlier stage. 

As regards jurisdiction, the question is not very 
different from that of limitation. Theoretically, a 
Court has no power to deal with a stale application 
for execution; but if proceedings are allowed to go 
on without objection as to limitation, it may have to 
be taken as finally decided that the application is 
within time. These are points which the Court itself 
has to decide; and if the;y are' once decided, either 
by express order or otherwise, it cannot be said that 
the Court has acted wi&oui jurisdiction. 

There may be wes in which a strict applieatioh 
of E. 92 might work some hardship; but any rules ; 
of this Mud are subject to the operation S. 151 
of the, Code for the purpose of avoiding euy real 

oi|ft . 
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r ^ are eases in which the Privy Council has allowed 
execution proceedings to be re-opened in review, 
when there has been no proper representation of the 
party affected* If the rules are read in this light 
along with the provisions of the Code itself, the 
position is that a party must show good cause for 
standing by and allowing a sale to take place before 
he can he allowed to say that the sale should not 
have taken place at all. If he had ample opportunity 
, for raising any such objection, and the grounds for 
making such an objection were within his own per- 
sonal knowledge, there seems to be no good reason 
why the sale should be upset on such grounds either 
before or after confirmation. For these reasons I 
agree with the answer proposed. 

j TEK CHAND J. — I agree with my learned 
[brother Bhide J., that the question referred to the 
- Full Bench must be answered in the negative. The 
® identical question arose in A. I. E. 1930 Lah. 1061 
before me sitting in Single Bench, when following 
7 AIL 6415 and other rulings I ventured to hold 
that a judgment-debtor who, prior to the sale, might 
have raised objection that the property was exempt 
from attachment or sale under S. 60, but who bad 
refrained from doing so, could not after the sale 
had been carried out, prefer the objection that the 
property was not legally saleable. After hearing very 
full arguments in the present case and giving res- 
pectful consideration to the reasons given in I.L.B. 
(1939) Lah. 1032 for the contrary conclusion, I feel 
strengthened in the view taken in A.I.E. 1930 Lah. 

106.1 My learned brother has discussed in detail 
the grounds on which the decision in I.L.B. (1939) 
Lah. 1082 was based and as I agree generally with 
the reasons given by him for not accepting them I 

[i do not think it necessary to discuss that case in 
detail. The question has since been considered in 
various Courts. The Bombay High Court has held 
in 58 Bom. 5642^ at p. 569 that an objection that 
the judgment-debtor was an agriculturist and, there- 
fore, his house was not liable to attachment or sale 
under S. 60 (c), Civil P. C., was one which theiappel- 
lant could and should have raised before the sale 
and as he did not do so he could not be allowed to 
raise it after the sale. The Patna High Court in 
A. I, E. 1941 Pat. 440,26 the Oudh Chief Court in 
1942 0. W. N. 2326 and the Nagpur Court in A.I.B. 
1934 Nag. 8227 have also reached the same 
conclusion. 

The only decision, other than I.L.B. (1939) Lah. 

103.2 in which the contrary view has been taken is 
58 All. 36014 where a Division Bench of the Allaha- 

■ - bad High Court distinguished 7 All. 641® and the 
^ other cases which followed it on two grounds : (1) 
that 0. 21, B. 64 is differently worded from S. 287 
of the Code of 1882, and (2) that an order passed 
under S. 287 of the Code of 1882 was appealable 
whereas a similar order under 0- 21, B. 64 is not 
appealable under the Code of 1908. With the great- 
est respect, both these grounds appear to have been 
based on a misapprehension. In E. 64 of 0. 21, the 
words “and liable to sale** have been added : they 
did not appear in S. 287 of the earlier Code. But 


24 . (*34) 21 A.I.B. 1934 Bom. 348 : 158 I. 0. 899 ; 
58 Bom. 564 : 36 Bom. L, B, 681, Sakar Lai 
Jamna Das v. Jerbai Sorabji Patel. 

25 . (*41) 28 A. t B. 1941 Pat. 440 : 193 1. 0, 124, 
Chandra Sekhar v. Bhagwan Das. 

26 . (*42) 29 A.I.B. 1942 Oudh 308 : 199 1. C. 456 ; 
1942 0. W. N. 23, Sheo Shankar Lai v. Mt. Bittan 


Kaur. , 

27. (*34) 21 A. I. B: 1934 Nag. 82 j 148 1. C. 200 ; 
30 N. L. B; 135, Sobha Ehushal v. Chhaganbal. 


this change clearly brings out the question of the 
saleability of the property sought to be sold, so that ^ 
the judgment-debtor may object that the “order of 
sale** be not passed as the property is not liable to 
sale. As regards the second ground, the order, if it 
determines the rights of the parties and is not purely 
of interioeutory character deciding a mere matter of 
procedure, was appealable under S. 244 of the old 
Code ; see 4 C. L. K. 27, 2B and it is equally appeal- 
able under B. 47 of the present Code. The 
Judges ill the Allahabad case also lakl emphasis on 
the fact that B. 60 contained a statutory provision 
exempting certain properties from attachment or 
sale and that the section should not be Interpreted 
so as to make these words superfiuoiH. But w'ith 
great respect, here again the question is not of igno- 
ring the provisions of S. 60 so as to render them 
superfluous, but it really is, at what stage should the 
objector, within whose peculiar knowledge theneees- f 
sary facts are, should raise the objection. To this 
matter the rule laid down by their Lordships of the 
Privy Council in 8 Cal. 5116 and 12 Mad. 19® clearly 
applies. Following that rule it must be held that 
where the order for sale isipassed under 0.21, R, 64 
after notice had been given to the Judgment-debtor 
and he has not objected that the property is not 
liable to sale, and in furtherance of that order the 
property has been sold, the judgment-debtor is pre- 
cluded from questioning the propriety of that order 
and impugning the sale on the ground which ho 
might and ought to have taken before sale. 

G.N./R.K. Answered in negaiiu. 

28. (*79) 4 C. L. B. 27, Chaiidbasi SItal Prasad v. 

Jhumah Singh. 


C. P. c.— * 

(a) (’40)Chitaley,S.47,N.4SPt. 2 and S. 60, N. 10. 
(’41) Mulla, Page 188 Pt. (m). 

(b) (’40) Chxtaiey 0. 21, R. 54 N. 1 Pts. 2 and 3. 
(*41) Mulla, Page 882 Pt. (r). 

(c) (*40) Chitaley, 0. 21 B. 90, N. 2 Pt. 12. 

(’41) Mulla, Page 889 Pt. (j) and page 895 Note 
“Questions outside the scope of this rule.** 

(d) (’40) Chitaley, 0. 21 R. 92 N. 2. 

(’41) Mulla, Page 899 Pt. (y). 

(e) (’40) Chitaley, S. 47, N. 88 Pt. 7 and S. 60 N. 23. 
(*41) Mulla, Page 188 Pt. (k). page 199 Note 

“Limitation** and page 249 Pt. (c). 

(f) (»40) Chitaley,* S. 47 N. 2. 

(’41) Mulla, Page 188 Note “Objections to , . , re- 
presentations.** 

(g) {»40) Chitaley, S. 11, N. 23 Pts. 3 and 5a. 

(’41) Mulla, Page 89 Pt. (v) page 90 Pt. (e|. % 

(h) (’40) Chitaley, S. 11, N. 23 Pts. 14 and 17b, 

S. 60 N. 23 and O. 21 B. 66 N. 2 and N. 22. 

(’41) Mulla, Pages 88 eU seq. Note “Orders in 
execution proceedings” and page 249 Pt, (cj. 

(i) {*40) Chitaley, O. 21, B. 92, H, 2. 

(’41) Mulla, Page 899 Note “Shall make . , , the 
rule.” 

(j) (*40) Chitaley, 0. 21 B. 66 N. 20 Pt. 10. 

(*4i) Mulla, Page 857 Note “AppeaL” 

(k) {*40) Chitaley, S. 151 N. 2 Item 10 “Setting 
aside execution sales” and 0. 21 E. 92 N. 2. „ 

(*41) Mulla, Page 475 et. seq. Note “Inherent 
powers of Court.” 

Limitation Act— 

(e)(»42) Chitaley, Art. 166, N. 2 Pt. 4. 

(*38) Bustomji, Page 1590 Pt. 2. 
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Bhidb L 

Glmlam Qadar — Appellant 

Allah Bin and others — Bespondents. 

First Appeal No. 116 of 1941, Decided on 9th 
Febrnarj 3942, from order of Senior Sub- Judge, 
Sialkot, D/- 4fch April 1941. 

Guardians and Wards Act (1890), Ss, 7, 9 
and 39— Applicant for appointment as guardian 
of minor’s property need not reside within 
district in which property is situated — Power 
under S. 39 to remove guardian not residing 
within district in which property is situate is 
discretionary. 

^ Under the Guardians and Wards Act, it is not 
essential that a person who applies for being ap- 
pointed guardian of the property of a minor should 
be a resident of the district in which the property 
of the minor is situated. The power of the Court 
under S. 39 to remove a guardian who is not resid- 
ing in the district within which the property is 
situated is, however, discretionary, and it cannot 
reasonably be inferred therefrom that the appli- 
cant must necessarily be a resident of the district 
in which the property is situated ; (’33) 20 A. I. E. 
1933 AIL 780, BeL on ; (’14) 1 A. I. E, 1914 All. 
541 and (’28) 15 A. I. E. 1928 Lah. 716, Not foil. 

[P 162 G 1, 2] 

Z2. 1/. Kohli — for Appellant, 

Mohammad Din fan — for Eespondents 1 to 8. 

^ JUDGMENT. — This is an appeal from the 
order of the Senior Subordinate Judge, Sialkot, dis- 
missing an application for the appointment of a 
.guardian. The sole ground on which the applica- 
tion was dismissed was that the applicant was not 
a resident of the district in which the property of 
the minor was situated. It may be mentioned here 
that the applicant had applied for guardianship of 
the person of the minor as well but that part of the 
application is no longer pressed. It is, therefore, 
only necessary to decide whether under the Guar- 
dians and Wards Act it is essential that a person 
who applies for being appointed guardian of the 
property of a minor should be a resident of the dis- 
trict in which the property of the minor is situat- 
ed. The learned Senior Subordinate Judge has 
himself stated in his order that the Act does not 
require that a person apxdying for the guardian- 
d ship of the property of the minor should be a 
resident of the district in which the property is 
situated. He has, however, relied on the provisions 
of S. 39 of the Act, which give power to the Court 
to remove a guardian who is not residing in the 
district within which the property is situated. This 
power is, however, discretionary and it cannot 
reasonably be inferred therefrom that the applicant 
must necessarily be a resident of the district in 
which the property is situated. The learned Senior 
Subordinate Judge has referred to A. I. E. 1928 
Lah* 7161 which purports to follow a Division 
Bench ruling o! the Allahabad High Court reported 
, in 36 AU. 280, but this ruling was subsequently 
dissented from in a later ruling of the Allahabad 

. I. (’28) 15 A* I. B* im Lah. 716 ; 107 I. 0, 606, 

. , ,, Laebhmi v, NanakUhan'd*' 

' A 1 A* h B. 1914 All. 541 : ^4 1., Q, m t 36 

612,:' Asghhr AM y* Amina. 


asH V. Shahu a. I. B, 

High Court reported in A. I. E. 1933 All. 780.3 
The learned counsel for the respondents frankly 
admitted that he could not support the view taken 
by the learned Senior Subordinate Judge and that 
it was not essential that the applicant for guardian- 
ship of the property of a minor should be a resi- 
dent of the district in which the property is 
situated. 

The learned counsel for the respondents urged 1 

that there was really no case for appointment of a ] 

guardian of the property of the minor in this case I 

as the property was being satisfactorily managed 
by the respondents. The learned Senior Subordinate 
Judge has, however, given no finding on the merits. 

In the circumstances I must accept this appeal and 
setting aside the order of the Senior Subordinate 
Judge remand the case to him for decision on the | 

merits. The parties are directed to appear before I 

the learned Senior Subordinate Judge on 23rd Febru- / 
ary 1942, Costs will follow final decision. i 

G.N./E.K. Appeal accepted. 

3. (’33) 20 A. I. E. 1933 All. 780 : 147 I. G. 217 : 

56 All. 20 : 1933 A, L. J. 1333, Beni Prasad v. 

Mt. Parwati. 

A. I. R. (29) 1942 Lahore 162 (2) 

Tek Chand and Beckett JJ. 

Mohammad Bakhsh — Defendant — 

Appellant 

V. 

Shahu and otherSt Plaintiffs and 
another. Defendant — Respondents. 

First Appeal No. 208 of 1940, Decided on 24th ^ 
February 1942, from decree of the Sub-Judge, First 
Class, Gujrat, D/- 26th March 1940. 

(a) Civil P. C, (1908), O. 17, Rr. 1 and 2 — 

Date fixed for scrutiny of processes is not one 
for bearing of case — Attendance of parties on 
that date is not compulsory — Court cannot 
order defendant to pay costs for his failure to 
appear on that date. 

The Court cannot impose an order of costs on the 
defendant for his failure to appear on the date 
fixed for scrutiny of processes, which is not a date 
fixed for the hearing of a case and on which the i 

attendance of the parties is not compulsory, since 
the object of such a date is to enable a Court to 
ascertain whether the case is likely to be ready for * 
trial on a date next fixed for hearing. There is no ^ 
rule of procedure which enables a civil Court to 
impose fines on a party in this manner. [P 163 C 2] 

(b) Practice— Trial of cases — Duty of Court — 

Trial should be expedited and no concession 
should be given to party not exercising due 
diligence— Court’s help should be obtained for 
securing attendance of witnesses. 

While it is desirable that every efiort should be 
made to expedite the trial of cases, and no con- 
cession should be made to a party who does not 
exercise due diligence, it has to be remembered that 
witnesses are not always under the infiuence of the 
party by whom they are called and it m^ be i 
necessary to secure the help of the Court in seems* 
ing their attendance ; and it is equally undesirable , 
fttiat the cases should he expedited at the cost of 
, subitantial justice. " XFA63 C 21 ' ' i 

'■ . CI^ V. 'til' . 
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reasonably be said to have been occasioned by 

^ adjournment — They should not be punitive — 
Nor should they be awarded against party not 
substantially at fault in matter of adjournment. 

An order for costs of adjournment must be an 
order within the meaning of 0. 17, B. 1 that is, the 
costs must be such as can reasonably be held to 
be occasioned by the adjournment and as might 
reasonably compensate the other party for any 
expense .to which they might be put by the adjourn- 
ment, Costs should not be in the nature of a penalty 
or punishment, nor should costs be awarded against 
a party who is not substantially sat fault in the 
matter of an adjournment: (’15) 2 A, I. B. 1915 
Lah. 476, lUeL o?j. [F 163 C 2] 

Veda Yiyasa — for Appellant. 

Khurshid Sainan — for Kcspondents. 

d BECKETT J — The piaintiSs sued as collaterals 
for a declaration that their reversionary rights be 
not affected by a transfer of land made by Mt. 
Jawai, a widow, in favour of Mohammad Bakhsh, 
who pleaded that the transaction was for necessity 
and was within the widow’s power of alienation. 
The consideration for the transfer was mainly 
made up of two sums of Bs. 4000 each said to have 
been paid to creditors named Amir Chand and 
dowala Bas. In order to prove necessity for the 
transfer and the fact of these payments the defen- 
dant wished to secure the evidence of Mt, Jawai, 
who^ was called upon to produce the original 
receipts and of the creditors to -whom the payment 
has been said to have been made. There was some 
considerable difficulty in securing this evidence 
either because the witnesses could not be served or 
because those who appeared could not give their 
® evidence until the receipts bad been produced. The 
learned Subordinate J udge seems to have taken the 
view that the defendant was responsible for this 
delay, from a desire to prolong the proceedings, but 
it is difficult to say on what ground his view was 
based, for the defendant had nothing to gain by 
delay, since he would in any case be entitled to 
retain the land during the lifetime of the widow 
and the process-serving reports indicate that some 
of the witnesses could not be found within the time 
allowed. Certain interlocutory orders were passed 
with regard to the production of further evidence, 
and these were sought to be made the subject of 
revision by this Court. When the matter came up 
for hearing on 15th January 1940, it was held that 
the orders were not open to revision at this stage, 
being merely interlocutory; but it was further 
^ observed that the orders in question appeared to be 
unreasonable and that the Court would be well 
advised in the circumstances of the case to grant an 
adjournment and permit all the witnesses to be 
summoned again for a date by which service could 
be effected, costs being allowed to the plaintiffs. 

On receipt of this order, the Subordinate Judge 
proceeded to grant an adjournment, but passed an 
order requiring the defendant to pay a sum of 
Bs, 100 as costs to the plaintiffs before he would be 
allowed an opportunity to produce his evidence. 
The defendant failed to comply with this order and 
the ease was decided against him. He has come up 
in appeal against the decree. If the original orders 
were unr^sonablei thS orders since passed seem to 
have less iustifioation. When it was observed that 
it would be open to the Court to pass an order of 
oosts, U necessary,, this obviously meant an order 
for the pay 3 |ient . of sueh . sum As might reasonably 
compensate the other party for any expense to 
, whIoh tEey might be pat by the adjournment. The 


sum actually ordered to be paid cannot possibl}? be 
regarded in this light, and can only be treated as 
an extremely heavy fine imposed on the defendant 
for his supposed misdemeanour in deliberately pro- 
tracting the proceedings. It may here be observed, 
that the Court had already imposed an order of! 
costs on the defendant for his failure to appear oni 
the date 5xsd for scrutiny of procer^»cs, which isi 
not a date fisod for the hearing of ft Ciise and on| 
which ibe atlenrlance of liic parties is not eompul-- 
sory, Since the object of such a date is to enable %[ 
Court to ascertain whether the case U likely io he- 
ready for trial on a chite ueiit fixed for bearing.; 
There is no rule of procedure whisdi enables a civil, 
Court to impose fines on a party in thh manner;; 
and even if there were, there does not appear tn he 
any sufficient justification for imposing it, us pointed 
out above. 


In the«G circumstanccfi, we are of opinion that 
the conduct of the case has been infiucncad in a 
manner detrimental to the defendant by the passing 
of orders which were in substance without jurii^dic- 
tion, quite apart from the valulity of the reasons on 
which they were founded. While it is desirable that! 
every effort should be ma<le to expedite the trial of' 
eases, and no concession should be made to a party, 
who does not exercise clue diligence, it has to be re-* 
membered that witnesses are not always under the! 
influence of tha party by whom they are called and 
it may be necessary to secure the help of the Court; 
in securing their attendance; and, it is equally uuJ 
desirable that the cases should be expedited at thej 
cost of substantial justice. The appeal will accord- 
ingly be accepted .and the case will be remanded for 
a fresh decision, after the dofendant has been given 
a reasonable opportunity to produce his evidence. 
The orders for costs already passed are set aside;* 
and if the trial Court considers any fresh order for! 
costs necessary, this must be an order within the 
meaning of 0. 17, B. 1, Civil F. 0.: that is, the costs 
must bo such as can reasonably be held to be^ occa- 
sioned by the adjournment and should not be m the 
nature of a penalty or punishment, nor should costs 
be awarded against a party who is not substantialiy 
at fault, iu the matter of an adjournment : see 
A. I. K. 1915 Bah. 476.^ Since the Subordinate 
Judge by whom the ease was decided is said to have 
been traiisferred, the ease will now be sent to the 
Senior Subordinate Judge of the district, before 
whom the parties have been directed to attend on 
23rd March 1942. Costs so far incurred will abide 
the event. 


/ 


Sf 


G,N./R.K. Order acGordingly* % 


1. (T5) 2 A.I.B, 1915 Lah. 476 : 29 I.C. 137 : 126 
P.L.K. 1915, Mt, Umat-ul-Mughni Begum v. 
Saiig Bam. 

C p. c. 

(a) {MOj’chitaley, 0. 17 R. 1. Note 5 and ». 2 
Note 4. 

(b) (’40) Ohitaley, 0. 16 B. 1, Notes 2 and 4. 
(’41) MuUa, Paga 696 Note “Whether witness. 

summons can be retused.” 

(c) (’40) Ohitaley 17 R. 1, Note 3 Pte. 9 and 11. 



164 Lahore Jawali t. 
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Beckett J, 

Nawab — Judgment. debtor — Appellant 

V. 

MoiiEam — Deoree-kolder — BespondenL 

Exn, Second Appeal No, 959 of 1941, Decided on 
4th Febraary 1942, from decree of the Dist. Judge, 
Lyallpur, D/- 28th March 1941. 

(a) Punjab Relief of Indebtedness Act (7 of 
1934), S. 13— Board has no power to pass order 
of discharge in any circumstances — Whether 
debt should be deemed to have been discharged 
because of any failure on decree-holder’s part 
is for executing Court to decide — ■ In case of 
such failure no order of Board for discharge of 

& debt is necessary — There is no provision for 
further discharge after revival. 

There is nothing in the Act which gives the Board 
power to pass an order of discharge in any circum- 
stances at all. What is actually provided in S. 13 
is that if a statement of debts is not submitted in 
time, the debt shall for all purposes be deemed to 
have been duly discharged. It is thus for the exe- 
cuting Court to decide whether the debt should be 
deemed to have been discharged by reason of any 
failure on the part of the decree- holder, or not. If 
there has been any such failure, no order of the 
Board for discharge of the debt is necessary. On the 
other hand, if there has in fact been no failure it is 
not in the power of the Board to discharge the debt. 
Even if the debt has been discharged, there is a 
further provision that either the Board may revive 

^ it on good cause being shown, and there is nothing 
in the Act to provide for any further discharge after 
revival. [P 164 0 2] 

(b) Punjab Relief of Indebtedness Act (7 of 
1934), S, 13 (1) — No statement submitted by 
decree-holder on date originally fixed — Time 
extended — Submission of further statement 
within extension is sutiicient compliance with 
Section 13. 

Where no statement is submitted by the decree- 
holder under S. 13 on the date originally fixed and 
time is extended by the Board, a submission of a 
further statement by the decree-holder within the 
period of extension would be sufScient compliance 
with the provisions of S. 13 (1) and there would be 
no discharge of the debt, [P 164 C 2] 

8. L* Puri — for Appellant. 

A jit Bam and Narinder Singh — 

for Eespondent. 

JUDGMENT. — It becomes necessary to accept 
this second appeal because the Courts below do not 
appear to have viewed the matter from the correct 
angle. The appeal has arisen In execution proceed- 
ings, After the decree-holder had obtained his decree, 
the judgment-debtor made an application to the 
local Debt Conciliation Board for settlement of his 
debts. It is said that the decree-holder did not 
submit a statement of debts on the dat^ originally 
fixed, but he was subsequently Wlowed to take part 
in the proceedings before the Board. Eventually, 
wheh the decree-holder, refused to accept the settle- 
ment proposed by the, judgment-debtor, the Debt 
^clliation, Board paem an order purporting 
di^l^e-#edeht on the', ground that the decree- 
, 'to debt in 

'lirward'-^ tlS* 

\ pro^edings ' 


Lal Singh A. I. R* 

in execution. The issues before the executing Court ^ 
appear to have been framed on the assumption that 
the Board had power in the ordinary way to pass 
such an order of discharge and that the real question 
is whether the Board had acted correctly in passing 
such an order after allowing the decree-holder to 
take part in the Board proceedings. The lower 
appellate Court has held that the Board had no 
power to pass such an order of discharge when time 
had been extended and that the execution Court had 
power to go behind the order of the Board. 

The form of this finding, as already indicated, 
suggests that the Board had power to pass an order 
of discharge in certain circumstances. As a matter 
of fact, there is nothing in the Punjab Relief of In- 
debtedness Act, 1934, which gives the Board power 
to pass an order of discharge in any circumstances 
at all. What is actually provided in S. IS is that if - 
a statement of debts is not submitted in time, the ^ 
debt shall for ail purposes be deemed to have been 
duly discharged. It is thus for the executing Court 
to decide whether the debt should be deemed to 
have been discharged by reason of any failure on the 
part of the decree-holder, or not. If there has been 
any such failure, no order of the Board for discharge 
of the debt is necessary. On the other hand, if there 
has in fact been no failure it is not in the power of 
the Board to discharge the debt. Even if the debt 
has been discharged, there is a further provision 
that either the Board may revive it on good cause ! 
being shown, and there is nothing in the Act to 
provide for any further discharge after revival. 

The real question that needs to be decided is 
thus twofold. In the first place, there is the ques- 
tion whether there was any failure on the part of 
the decree-holder to submit a statement of debts as ^ 
required by S. 13 in time. It appears that no such 
statement was submitted on the date originally 
fixed, but the Board has power to extend the time.. 

If time was extended, and if a further statement 
was submitted within the period of extension, then 
there would be sufficient compliance with the pro- 
visions of sub-s. (1) and there wouldjbe noldischarge 
of the debt. Secondly, even if the debt had been 
discharged, it would still be within the power of the 
Board to revive it; and if the debt was once revived 
by the Board, it is not clear whether it could again 
be discharged as it is not certain what has actually 
happened in the present case, the appeal will be 
accepted, and the proceedings will be remanded to 
the executing Court for a fresh decision on the 
merits after proper issues have been struck on the 
question whether the debt has been either discharg- ^ 
ed or revived, as a question of fact which it is for 
the executing Court to decide. Costs will abide the 
event, and stamp duty on this appeal will be 
refunded. 

G.N./R.K, Appeal accepted. 

A. L R. (29) 19i2 Lahore 164 (2) 

Dadip Singh and Din Mohammad JJ. 
Mt. Jawali daughter of Sant Singh and 
another — TBlainUff$ — Appellants 

, \ 

Lal Singh, repr^mted bp Tara Singh 
and others — Defendants — , 

I \,M^ondmtSk 

Seuond App^ 837 1939, on T8th 
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Jawali V. Lkh Singh 

(a) Custom (Punjab) ^ Manual of customary 
law — Weight to be attached to compiler's 
remarks stated — Customary law of Amritsar 
District compiled in 1913-14 — Answer to ques- 
tions 60 and 61 that even in case of self-acquired 
property daughters were excluded by collaterals 
—Due weight must be attached to compiler's 
remark that practice was not in consonance 
with reality in view of fact that earliest record 
^ made no mention of succession to self-acquired 
property of sonless owner and daughters there- 
fore could not be said to have been excluded in 
such succession — So far as manual of customary 
law is concerned, it neither definitely goes 
against daughters nor clearly helps collaterals 
in matter of succession to self-acquired pro- 
perty. 

Whatever weight may be attached to the com- 
® piler’s remarks in the manual of customary law 
they are not sufficient to rebut the presumption 
arising from entries recorded in the riwaj-i-am, 
especially when they are in accord with the earlier 
riwaj-i-am. A departure from the old customary 
law may be discredited if the compiler thinks that 
the change was being introduced for a set purpose. 
But if the replies are in consonance with what had 
been the custom from time immemorial, the com- 
piler's personal opinion that the rules were not 
being rigidly observed in practice will neither dis- 
credit the replies given nor lighten the burden on 
those who are required by the law to rebut the 
entries made in the manual of customary law : 
C41) 28 A. I. R. 1941 Lah. 73, Bel on ; ('35) 22 
■A, I. R. 1935 Lah. 419 ; (’35) 22 A. I. R, 1935 Lah. 
428; (’35) 22 A.I.R. 1935 Lah. 985 and ('36) 23 
^ A.I.R. 1936 Lah. 88, Bef. [P 187 G 1] 

The earliest record of customary law of Amritsar 
District makes no mention of the self-acquired pro- 
perty in the matter of succession to a soniess owner 
and it cannot be said therefore that the daughters 
had been excluded in the matter of such succession. 
This state of afiairs continued up to 1913-19 14 when 
in the riwaj-i-am of that year in answer to ques- 
tions 60 and 61 it was stated by the representatives 
of the tribes consulted that even in the case of self- 
acquired property daughters were excluded by the 
collaterals however remote. This reply was not 
considered even by the compiler to be truly repre- 
sentative of the practice among the various tribes. 
Due weight must be attached to his remark that 
the reply was not in consonance with reality. 
(Reasons for attaching due weight stated.) 

, [P 166 0 2 ; P 167 G 1] 

^ So far as the manual of customary law is con- 
cerned, it cannot be said with any reasonableness 
that it definitely go^ against the daughters or that 
it clearly helps the collaterals in the matter of 
succession to self-acquired property. [P 167 G 2] 

(b) Custom — Proof of — Judicial decisions 
based on instances can be relied on. 

For the purpose of proving a custom judicial 
decisions if based bn instances can be relied on : 
{'41) 28 A.LR. 1941 P, 0. 21, Bel on* [P 167 0 2] 

(c) Custom (Punjab)— Hundal Jats of Amrit- 
sar District — Self-acquired property of father*— 
Daughters exclude collaterals — Initial onus is 
on collaterals to show that general custom In 
favour of daughters has been varied by special 
custom excluding daughters Collaterals held 
failed to establish that they excluded daughters. 

Aemrding to ihe cuatbm jpi^eyailihg among the 
^tupdal Ms of Amritsar district, coiiaterais of 


(Din Mohaymnad /J Lahofe 16o 

father are excluded by bis daughters in the matter * 
of succession to bis seif-acquired property. The ® 
initial onus is on the collaterals to show that the 
general custom in favour of the daughter's succes- 
sion lo the self-acquired property of her lather 
has been varied by a special cnsiom excluding the 
daughters.(In spite oia few decisions in their favour, 
collaterals held failed to Gstablish that they ex- 
cluded the daughter-', irom inherhlrsg their C:itb6r''4 
self-acquired property) : (’ll) 28 A. i Ih 1941 P. €. 

21, Eel on; Case lavs disemsed* [P 168 G 2] 

(d) Custom (Punjab) — Succession — In ab- 
sence of custom personal law must be applied 
— Hundal Jats of Amritsar district — Neither 
under custom nor according to Hindu law 
brother's daughters do not exclude collaterals. 

In the matter of succession, in the absence of 
custom the persona! law of the parties must be ap- ^ 
plied. Neither under custom nor according to Hindu ^ 
law, in the matter of succesgion, among the Hundal 
Jats of Amritsar district brother’s daughters do not 
exclude collaterals. [P 168 C 2 ; P 169 0 1] 

M. C. Mahajan — for Appellants. 

J, N. Aggarvsal Kharak Singhs P. N*. Baul 
and J. L* Kapur — for Respondents. 

DIN MOHAMMAD J — This appeal has ariscu 
out of a suit instituted by Mt. Jowali and Mt. 
Phinno, daughters of Sant Singh, for a declaration 
that they were entitled to succeed to the land in 
suit in preference to the defendants. The suit was 
resisted on various grounds. It was contended inter 
alia that the plaintiffs as daughters of Sant Singh 
did not oust the defendants who were his collateral:? 
and that the land was ancestral. The trial Court 
came to the conclusion that the land was non- ^ 
ancestral and further found that the defendants ^ 
were related to Sant Singh in the llfch degree but 
holding that under the riwaj-i-am prevailing in the 
district of Amritsar daughters were not preferred to 
collaterals even in the case of non-ancestral land, it 
dismissed the suit with costs to the contesting de- 
fendants. From this order an appeal was taken to 
the Court of the District Judge but he also agreed 
with the decision of the Court below and dismissed 
the appeal with costs. The main arguments urged 
on behalf of the appellants are that inasmuch as, 
in the first instance, the contention raised by the 
defendants was opposed to the general customary 
law of the province as contained in para.23ofBatti- 
gan's Digest of Customary Law, the onus should 
not have been placed on the daughters; secondly, 
that even if in view of the entry found in the cus- 
tomary law of the district as compiled in 1913-X4 U 
the onus was properly placed on the plaintiffs, it 
shifted on to the defendants inasmuch as there 
were no instances mentioned in the manual of cus- 
tomary law in support of the answers recorded 
there; and the compiler himself had doubted their 
correctness; thirdly, in view of the recent Frivy 
Council judgment as reported in I. L. R. (2941) 
Lah. 1541 the onus on the plaintiffs was very light 
and was amply discharged by the judicial instances 
found in the various authorities of this Court ; and 
fourthly, that, in any circumstances, the customary 
manual as prepared in 1940 entirely goas In favour 
of the plaintiffs and on that score alone the judg- 
ments of the Courts below cannot be mprinlalned. 

Counsel for the res|>ondents on the other hand 
urges that para, 23 of Battigaa*i Digest of Ousto- 

1, (»4l) 28 A.I.B.l94i P.0.2U 19^10.436; LL.E, 
(1941) Lah. W4 it. L, B* (ll^W lar.EC. 22 : 68 
I, A. 1 (F.O.), Mt.Subhaiii v. Nawab, 
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- iBarv law does boS; in any way displace the custom 
^ as recorded in the manual of Customary law relat- 
ing to the various tribes residing in a certain dis- 
trict; that the judicial instances weigh more on the 
side of the defendants than on that of the plaintifis; 
that the manual of customary law as prepared in 
1940 could not be invoked in the present case inas- 
much as the succession here had opened long before 
the manual was compiled; and that, at any rate, 
the plaintiffs could, in no circumstances, succeed to 
the property belonging to Man Singh as qua him 
they did not occupy the position as daughters but 
that of brother’s daughters who are not even re- 
motely refen’ed to as heirs either under Hindu law 
or under customary law. In order to appreciate the 
last point raised by the respondents* counsel, it will 
be necessary to give a brief history of the devolution 
of this property. It originally belonged to one Buta 
& Singh who died in 1907 leaving him surviving his 
two sons, Man Singh and Sant Singh. They both 
died in May 1909, the former leaving behind him 
his widow, Mt. Basant Kaur, and the latter his 
widow, Mt. Askaur, and the two daughters,, Mt. 
dowali and Mt. Pbinno. The widows succeeded to 
the estates of their husbands and on Mt. Askaur ’s 
death, which took place on 2nd June 1930, her 
estate was mutated in favour of Mt. Basant Kaur in 
preference to her daughters. Mt, Basant Kaur died 
in May 1936 and the present contest arose. The 
present plaintiffs laid claim to the whole of the pro- 
perty on the ground that it belonged to their father 
Sant Singh who had died after Man Singh and the 
defendants resisted their claim on the ground that 
even if they were treated as daughters of Sant 
Singh, the collaterals, however, remote, excluded 
^ them. The decision of the revenue authorities ffnal- 
iy went in favour of the defendants and hence the 
necessity of this suit. 

The earliest record of the riwaj-i-am is contained 
in a manual prepared in vernacular in 1865. So far 
as Hundal Jats are concerned, to which tribe the 
present parties belong, no question appears to have 
been put to them as to the right of a daughter to 
succeed to the self-acquired property of her father 
in preference to his collaterals ; but in answer to 
question 9 which related to the power of a male 
proprietor to make a gift of his property to his 
daughters on the occasion of her marriage or other- 
wise, the representatives of the Hundal tribe said 
that a male proprietor could during his life-time 
make a gift of his self-acquired property to his 
daughter or her husband on the occasion of her 
^ marriage and that this gift need not be in writing. 

It was further added that if the daughter or the 
son.in-law came into possession of the property 
other than that gifted to the daughter on the 
occasion of the marriage, their possession oould not 
be disturbed even after the death of the original 
proprietor, provided he publicly made a writing in 
their favour. In 1892, an abstract of this manual 
was prepared and translated into English, In 1918- 
1914, a regular survey was made by the Assistant 
Settlement Officer under the direct supervision of 
the Settlement Officer and the result was a com- 
prehensive customary law in the sh^pe of the pre- 
sent manual Questions 60 and 61 related to the 
succeeidim of daughters. The answdr to question, 60 
recorded in foEbwing terms ; 

, . , / to the, riwajhl-am of- laO^sons exclude , 


(Din Mohammad J *) A. 1. B. 

them say that agnates, however remote, exclude ^ 
daughters.” 

A few exceptions were appended to this answer 
but Hundal Jats are not included among them. A 
note follows those exceptions, which runs in the 
following manner : 

“The exclusion of a daughter is so strict that 
even in those cases where there is no agnate at all, 
she is deprived of succession by members of the 
village community who may have no relationship 
at all with the deceased. The real fact is that 
daughters after their marriage often go to reside 
far away from their father’s village and amongst 
families with whom her father’s brother-hood has 
no sympathy. The result is that on her father’s 
death she fails to get possession of his property and 
cannot get any support from the people of his vil- 
lage, even if she has the courage to lodge a suit in 
the Courts. The practice of some revenue officers to / 
make mutations invariably follow possession, re- 
ferred to in 5 P. R. 1912 Rev.2 frequently prevents 
daughters succeeding to their father’s property, 
when entitled to do so.” 

This is followed by a remark to the following 
effect ; 

“The feeling against daughters is so strong among 
the Sidhu Jats of Atari, Bal Jats of Amritsar Tehsil, 
Khatris and Brahmans of Neshta and Manj Rajputs 
of Manj, that agnates, however remote, are said not 
to allow unmarried daughters to keep possession till 
their marriage or death. This is rather a prejudice 
than a true statement of custom. Ail other tribes 
allow such possession to unmarried daughters if no 
son or widow is alive.” 

Question 61 was worded as follows : 

“Is there any distinction as to the rights of g 
daughters to inherit (1) the immovable or ancestral, 

(2) moveable or acquired, property of their father?’* 

To this a reply was attached, which reads as 
follows : 

“All tribes — 

No distinction is made, and the answers to ques- 
tion 60 are applicable. But in reality daughters have 
a right to exclude agnates with respect to non- 
ancestral property, though the right is seldom 
asserted for the reasons given under answer 60.** 

In the preface to this manual the compiler stated 
that where the answers showed that a change in 
custom had taken place since 1865, the change was, 
so far as possible, noted under the various questions. 

In the case of questions in regard to which no par- 
ticular case in ^int was cited by the people and 
no judicial decisions or mutations could be traced, _ 
the answers represented nothing more than the ^ 
personal opinion of the persons consulted and could 
not carry the same weight as answers supported by 
eases. In the introduction to this manual, specific 
reference was made to daughters and it was said 
that as regards daughters the custom was anything 
but uniform; the general trend of opinion was that 
daughters succeeded to the non-ancestral property to 
the exclusion of agnates but never succeeded to the 
ancestral property in the presence of near agnate^* 

It would thus appear that so far as recorded Custom 
was concerned, the defendants are not in a position 
to assert that it fa'^urs them unmistakably and 
nnequivocally. As stated aboye, the earliest record 
made no mention of the self-acquired property in 
the matter of succession to a sonless owner and it 
cannot be said therefore that ^ the 'd^rghters' had ' 
been ,ca:iiuded; in the':ms^ter nf\'Sdm:/successi<«i* ; ' 
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^ This state of aSairs continued up to 1913*14 when 
in clear terms it was stated by the representatives 
of the tribes consulted that even in the case of self- 
acquired property daughters were excluded by the 
collateral however remote. This reply was not con- 
sidered even by the compiler to be truly representa- 
tive of the practice among the various tribes and he 
consequently remarked that the reply was not in 
consonance with reality. 

The question as to what weight should be attached 
to the remarks made by a compiler has been the 
subject of various decisions in this Court: see among 
others A.LK.1935 Lab. 419»3A.I.B. 1985 Lab. 428,4 
A. I, E. 1935 Lab. 9855 and A. I. B. 1936 Lab, 88.6 
In a recent case, while sitting with Bhide J., I had 
also occasion to consider this matter in Begular 
First Appeal No. 402 of 1938^ and after discussing 
some of the authorities referred to above I remarked 
^ as follows : 

“In my opinion, however, whatever weight may be 
attached to the compiler’s remarks, they are not 
suf&cient to rebut the presumption arising from the 
entries recorded in the riwaj-i-am, especially when 
they are in accord with the earlier riwaj-i-am, A 
departure from the old customary law may be dis- 
credited if the compiler thinks that the change was 
being introduced for a set purpose. But if the replies 
are in consonance with what had been the custom 
from time immemorial, the compiler’s personal 
opinion that the rules were not being rigidly observed 
in practice will neither discredit the replies given 
nor lighten the burden on those who are required 
by the law to rebut the entries made in the manual 
of customary law/* 

While adhering to the opinion expressed by me 
Q there, 1 consider that in the present case there is 
ample justification for attaching due weight to the 
remarks made by the compiler. It is obvious that 
long before 1913-14 it was generally recognized in 
the province that daughters excluded the collaterals 
of their father in the matter of suecepsion to his 
self-acquired property. Secondly, in spite of the fact 
that amoug Hundal Jats and various other tribes, a 
power to make a gift of the whole of the self- 
acquired property in favour of a daughter vested in 
the father ever since 1865, no instances were cited 
at the time of the co-mpilation of this manual 
vyhich supported the answer given to question 61. 
Thirdly, even at the time of the compilation Of this 
manual, answer to question 113 conceded the power 
of gift not only on the occasion of marriage but even 
otherwise, and it further added that that power 
could be exercised without restraint even inthepre- 
d sence of sons or other near relations. As laid down 
in para. 665 of the Punjab Settlement Manual by 
Sir James Douie, the original compiler is required 
to be particularly careful to ask for precedents while 
recording answers and the Settlement Officer is em- 
powered to scrutinize the answers, marking any 
which seem to him to be founded on a misunder- 
. standing of the meaning of the questions or vague 
or probably incorrect and for this purpose he is 


even required to summon the leading tribesmen in 
each tehsil and examine them again as to such ® 
doubtful points. It cannot be said that the compiler 
in this case went out of his way to throw doubt on 
the answers given by the representatives of the 
tribes. I am of opimon therefore that so far as the! 
manual of customary law is ecjncerned, It cannot be» 
urged with any reasonableness on the part of the; 
defendants that it <iefinitely goes against the: 
daughters or that it clearly helps the eoilaterals.} 
This being the state of affairs, the evidence Jed in 
the case would have facilitated the decision of the 
matter in issue but unfortunately no instances have 
been cited by either side in support of the respec- 
tive contentions raised by it. We have therefore to| 
rely entirely on judicial decisions which, if based! 
on instances, can now be relied upon in view of the! 
recent pronouncement of their Lordships of the' 
Privy Council in I. L, B. {1941) Lab. 154.1 j 

On behalf of the plaintifis reliance is placed on 
9 Lah. 352, A. I. K. 1935 Lab. 408, ^ A. h M, 

1935 Lah. 419, » A. I. E. 1936 Lah. 88,6 A. L B. 

1936 Lah. 802,10 A, I. R. 1936 Lah. 99111 and 43 
P. L. B. 665.1^ In 9 Xjah. 352, S a Division Bench 
composed of Broadway and Jai Lai JJ. held that 
in the district of Amritsar the general trend of 
opinion was that daughters succeeded to non- 
ancestral property to the exclusion of agnates, it 
appears that the decision in that case proceeded on 
the remark made in the introduction of the manu- 
al of customary law referred to above. It does not 
appear that any instances were cited before the 
learned Judges. Anyhow none were relied upon. 
This case therefore is not of much value to the ap- 
pellants. In A. I. B. 1935 Lah. 408,® the parties 
concerned were Khera Jats of the Amritsar district 
and the daughters were preferred to collaterals ^ 
qua self-acquired property. There were no doubt 
instances relied upon in the Courts below, but Hil- 
ton J., who delivered the judgment of the Division 
Bench, ignored those instances and bsised his judg- 
ment on para. 23 of Battigan’s Digest of Custom- 
ary Law, holding that inasmuch as this tribe was- 
not consulted at the time when the manual of 
customary law was compiled, the customary law 
relating to the Amritsar District could not be in- 
voked in the case. 

In A, LB. 1936 Lah, 419,8 Tek Chand and 
Skemp JJ. took into consideration the opinion ex- 
pressed by the Settlement Officer doubting the 
truth of the custom and allowed the daughters of a 
Serai Jat to exclude his collaterals from stiecession 
to the self-acquired property. Certainly instances 
were expressly mentioned at p. 420 of the report, 
which favoured the daughter’s contention. As 
against these instances the collaterals had mainly 
relied on oral evidence and it was further found 
that the documents relied upon by them were not 
^ to the point. Bemarking that ‘*it is instances which 
make up custom and the important thing about the 
case law is that in this Court the cases in which 
instances have been cited have all been decided ih 


3- (’35) 22 A. I. R;1935 Lah. 419 : 168 1. C. 976 : 
37 P.L,Br 229, Narain Singh v. ML Basant Kaur, 

4 . (’35) 22 A. I. B. 1935 Lah. 428, Ganga Bam v. 
Nihal Chand. 

5. (’35) 22 A. L B. 1935 Lah. 965 ; 166 L 0. 987, 
Bit. Chinto v. Thehu. 

6. (»36) 23 A. I. B. 1936 Lah. 88 162 I. C. 934, 
Jamla Singh v, Thakur Sir^h* 

7. Brnorm in (’41) 28 A. L B. 1941 Lah, 73 ; 195 
L a 873 J LL. B. (l941) Lah. 872, Khadam Hus- 
sain ;?* Biahom^d Hnssai^^ 


8. (’28) 15 A. L B, 1928 Lah. 805 : 107 1, 0* 280 ; 
9 Lah. 362 : 29 P. L. B. 475, Fir Bakhsh %' 
GholamBibi, 

9. (»35) 22 A. L B. 1936 Lah. 408 ; 167 L C. Hi s 
37 F.LJa. 225, Thakar Singh v. ML Ifihah Kaur. 

10. (’36) 23 A. I. B. 1936Lah. 802 j 167 I. C. 314. 
Jawala Singh V. ML Santi. 

IL (’36) 23 A. L B. 1936 Lah.;99L 1 167 1. 0. 710, 
tJjagar Singh v, Mt* Diyel Kahr. 

12. f42) 29 A. LB. 1942 Lah* 31 S 198 L €. 703 i 
43 F. L. B. 666, Mt. Batei ■% Gian Singh. 
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^ favour of daughters'' and that “in the present case 
^ there is no instance proved in favour of the colla- 
terals," Skemp J., who wrote the judgment ex- 
pressed his opinion that daughters bad succeeded 
in establishing that among Serai Jats of the Amrit- 
sar district they excluded collaterals from soeees- 
sioii to the self- acquired property of their father 
and with this judgment Tek Chand J, agreed. 

In 19S6 Lab. 88,6 disposed of by Jai Lai 

and Sale Jl. the parties were Randhewa Jats of 
Amritsar district and it was decided that daughters 
ousted collaterals beyond the fifth degree in succes- 
sion to the non-ancestral property. Certain judicial 
instances that were relied upon by the collaterals 
were animadverted upon and four judicial instances 
that were cited on behalf of daughters were followed. 
In addition a number of mutations showing that 
daughters had succeeded in preference to the col- 
1^* laterals were relied upon. In A.I.E. 1936 Lah.802^6 
Bhide and Currie JJ. relying on certain mutations 
and judicial decisions, found in favour of daughters. 
This case also hailed from the Amritsar district. In 
A. L R. 1936 Lah. 991,11 the same Bench allowed 
the daughter of a Kaler Jat of the Amritsar district 
to oust her father's collaterals from succession to 
the self- acquired property. Both parties had pro- 
duced instances in the case and relied upon reported 
cases relating to other sub-divisions of Jats. It was 
observed that the circumstances brought on the re- 
cord justified the remarks of the author of the 
riwaj-i-am in 1914 appended to the answers to ques- 
tions 60 and 61 to the efieet that the answers did 
not represent the rule of custom prevailing in the 
Amritsar district correctly. In 43 P.L.B. 66512 my 
learned brother sitting with Bhide J. followed the 
recent Privy Council judgment referred to above 
and remarked that judicial decisions based on in- 
stances were a valuable piece of evidence in deter- 
mining the custom followed by the parties concerned. 

As against this, counsel for the respondents relies 
on A.I.E. 1925 Lah. 556.13 a.LB. 1926 Lah. 142,14 
8 Lah, 281,16 a.I.B. 1928 Lah. 762, 1« A. I. B. 1933 
Lah. 89817 and 17 Lah. 296.18 In A,LR. 1925 Lah. 
556,13 the parties were Sindb^u Jats of the Amritsar 
district and relying solely on the riwaj-i-am and in 
the absence of any instances one way or the other, 
a Division Bench of this Court reversed the decision 
of the lower appellate Court and granted the col- 
laterals a decree declaring that the alienation of 
the self-aequired property of a Sindhu Jat by his 
widow to one of his daughters should not affect the 
reversionary rights of the collaterals. In A. I. E. 
1926 Lah, 142,1* the parties were Kambohs and it 
d was held that a daughter did not succeed in the 
presence of collaterals to her father’s self-acquired 
property. It may be remarked that there was not a 
single instance on the record of a daughter having 
so succeeded in the presence of collaterals in the 
fourth degree as the respondents were, while the 

13* (’25) 12 A, I. B. 1925 Lah. 556 : 85 I. C* 783, 
Nadhan Bingh v. Mt. Bajo.i 

14. (’26) 13 A, I. B. 1926 Lah* 142 ; 89 I* 0. 724. 
Mt, Naraiai v. Jowahir Singh. 

15. (’27) 14 AXB* 1927 Lah. 241 : 100 L 0, 924 : 

8 Lah. 281 : 28 P. L* B. 586, Labh Singh v. Mt. 

A. I. k: i9SS Li^. 762 : 112 I. 0. 8, 

Wftsakha Singh 'ir. Mt'Gutti. 

20 A* L: B* 193$ Xiah*i $98 ; 144 1 0. 483, 

■J?' lA Si*®h , V, '• 


respondents had cited a number of instances to sup- „ t 
port their contention. This case however is of little ® 
value to the respondents in the present case inas- 
much as they are very remotely related to Sant 
Singh and further there have been judicial deci- 
sions since then based on instances which favour 
the daughters. In 8 Lah. 281,1® the parties were 
Hundal Jats as the present parties are. The deci- 
sion proceeded mainly on the basis of the customary 
law and certain judicial decisions, and the daughters 
had not been able to adduce any instances which 
favoured them. It was consequently remarked that 
the daughters who had produced no evidence had 
failed to rebut the evidence supplied by the answer 
to Question 61 of the 1914 riwaj-i-am that among 
Jats of the Amritsar district collaterals succeeded 
to the self-acquired estate of a deceased proprietor 
in preference to his daughters. 

In A. I. R. 1928 Lah. 762,16 the parties were / 
Kambohs. My learned brother sitting in Single 
Bench excluded the daughters from succession to 
self-acquired property though situated in an urban 
area. Reliance was mainly placed on certain judi- 
cial decisions favouring the contentions of the 
collaterals, some of which related to the same tribe. 

In A.I.E. 1933 Lah. 898,17 Addison and Bhide JJ. 
in a case of the Amritsar Jats found against the 
daughters. It does not appear whether any instances 
had been cited in the case. The main discussion 
rested on the various manuals of customary law 
and the judicial decisions cited before the learned 
Judges. In 17 Lah. 296,1® Addison and Abdul 
Rashid JJ., followed 8 Lah. 2811® and decided 
against the daughters of an Aulakh Jat of the 
Amritsar district. It may be observed in connexion 
with this case that the remark made by the learned 
Judge who delivered the judgment against the ® . 
existence of what was termed as general customary 
law, now no longer holds good in view of the deci- 
sion in I. L. B. (1941) Lah, 154.1 Certain instances 
had been relied upon by both sides in that case and 
the decision proceeded against the daughters as the 
instances cited against them were considered to be 
good. Following the principles laid down in I, L. R, 
(1941) Lah. 1541 that judicial decisions based on 
instances are good instances in themselves and that 
true legal position is contained in para. 23 of 
Rattigan’s Digest of Customary law under which 
collaterals are excluded by daughters in the matter 
of succession to self-acquired property and the 
initial onus is laid on the collaterals to show that 
the general custom in favour of the daughter’s 
succession to the self- acquired property of her father 
has been varied by a special custom excluding the 
daughters, It cannot but be said that the collaterals 
in this case have in spite of a few decisions in their 
favour failed to establish that they excluded the 
daughters of Sant Singh from inheriting their 
father’s self-acquired property. 

Their case, however, in respect of Man Singh’s 
property stands on sT different footing. Whether 
Sant Singh died before Man Singh or vice versa 
does not alter the situation in any manner* It is 
conceded that in both cases widows intervened and 
the reversioners had no immediate right of inherit- 
ing the prop^ty. Qua Man Singh therefore the 
status of the present plaintiffs is that of brother’s 
daughters and not that of daughters of Hant Singh 
dr the grand-daughters of their grandrfafeher. Coun- 
sel: for the appellants has failed to shoi^ t that there 
anything ’contained ia^ the,.4^i*^4in , which 
,:the , appellanls’ opnlemlni tliat / they arei 
* preler^g^t;heirer M ,ree^l:C^|-'iManv"Singh*s 
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jback on personal law but it is frankly conceded that 
jeven under j3indu law a brother’s daughters are not 
jtreated as heirs at all. Counsel for the appellants 
'urges in this connexion that this distinction was 
not present to the minds of the Courts below nor of 
the parties concerned in the case and consequently 
a further opportunity should be allowed to the 
plaintiffs to develop their ease on that basis. In my 
view, however, it would not be possible to adopt 
this suggestion. Firstly, the distinction was present 
to the minds of the parties concerned. It was ex- 
pressly stated in the plaint that the plaintiffs as 
nieces of their uncle Man Singh excluded collate- 
rals. Even the trial Court has remarked that as 
nieces of Man Singh they could not inherit. 
Secondly, it would be an impossible task for the 
* plaintiffs to Sncl out anything favourable to them 
in the manuals of Customary law as there is no 
entry relating to nieces in those books. In the 
absence of any documentary evidence, all that would 
be available to them would be oral evidence un- 
supported by instances and this would not render 
them any valuable help. 

I would accordingly allow this appeal to this 
extent that I would grant the plaintiffs a deelara. 
tion that they were entitled to remain in possession 
of the property inherited by them from their fathar 
Sant Singh. Their appeal relating to Man Singh’s 
estate would be dismissed. In the circumstances of 
the case I would leave the parties to bear their own 
costs throughout. 

DALIP SINGH J. -«Iagree. 

G.N./B.K. Order accordingly, 
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FULL BENCH 

Tee Chand, Dalip Singh and 
Blackeb JJ. 

Administrator i Lahore Municipality, 
Lahore — Petitioner 

V. 

Lala Bakhshi Bam — Bespondent, 

Civil Misc. Case No. 54/C of 1941, Decided on 
27th April 1942; case referred by Tek Chand and 
Blacker 3S,, D/- 30th January 1942. 

• Civil P. C. (1908), Ss. Ill and 117 — S. Ill 
applies to all Chartered High Courts whether 
established before or after Code — There is no 
conflict between S. Ill and Cl. 29, Lahore 
4 Letters Patent — Appellate decree or order 
of Single Bench of Lahore High Court is not 
appealable to His Majesty«in-Council. 

Clause 29 of the Lahore Letters Patent permits 
appeals to His Majesty in Council from (!) any final 
ju^ment, decree or order of the High Court made 
on appeal, and (2) any final judgment, decree or 
order made in the exercise of original jurisdiction 
by Judges of the High Court, or of any Division 
Court. In either of these cases, however, the con- 
dition must be satisfied that from such judgment, 
decree or order *‘an appeal does not lie under the 
provisions contained in Cl. 10 of the Lahore Letters 
Patent A decree or order passed by a single Bench 
of the Lahore High Court on second appeal from 
the appellate decree of a subordinate Court is, 
under 01 10 of the Lahore Letters Patent, appeal- 
able to a Bench of two or more Judges of the High 
i Court and therefore the condition is not satisfied 
^and. Consequently no appeal lies to His Majesty-in 
•Council from such a decree or order. There is thus 
/ 1942 li/22 & 23 
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no conflict between S. HI of the Code and CL *23 ^ 
of the Lahore Letters Patent. [P 170 C 1] 

In view of the provision of S, 117, S. Ill, Civil 
P, C„ applies to all Chartorerl High Courts whether 
established beSor<'‘ or aff*’<r the passing of the Code : 
(’24) 11 A.t.B. Um Mad. im ; (’31) 18 AJ.IL 
1931 Bom. 308 ami LSO) 23 A.LK. 1936 Pat. lOS, 
BeL on, [P 170 C 2] 

Honen no appo'il We- to Hh Ma T'Sty.lii-Cotmcil 
either under S. Ill, Civil P. (1, or under Cl, 29, 
Lahore Letters I’afent, i'ri:.m a dcci'ee or order 
passed by a Single Bench of the Lahore” High Court 
on second appeal. [P i70 C 2] 

Dr, Shuja-ud-Din and Karamat /(fi— for Petnr. 

%f. C. Mahajan — for Hespondeo:,. 

TEK CHAND J. — This a petition for leave 
to appeal to His MajestydnXounoil from the judg- 
ment of Din Mohammad J., dated 29th April 1941, m 
whereby he dismissed Bcgular Second Appf?al ^ 
No. 1284 of 1940 which had been preferred by the 
petitioner from the appellate decree o! the Senior 
Subordinate Judge, Lahore, modifying that of tbo 
Court of first instance and decreeing the plaintifPs 
suit in part. At the hearing of the petition before 
the learned Judge, it was objected on behalf of the 
respondent that the petition was incompetent in 
view of the express provisions of S. Ill, Civil P, C, 

In reply to this preliminary objection, it was con- 
tended on behalf of the petitioner that, so far as 
the Lahore High Court was coneerined, S. Ill, 
Civil P. C„ had beon superseded by Cl, 20, Letters 
Patent, under which an appeal lies to His Majesty- 
in-Council from any final judgment, decree or 
order of the High Court of Judicature at Lahore, 
provided the conditions specified in that clause re- 
lating to valuation etc., are satisfied. As the ques- ^ 
tion had never been raised in this form before and 
was o! general importance, the learned Judge re- 
ferred tho case to a Division Bench which, in turn, 
has referred it to the Pull Bench. We have heard 
Dr. Shuja-ud-Din for the petitioner at length but 
find no substance in his contention. Section 111 of 
the Code clear and explicit in Its terms and lays 
down that : 

“Notwithstanding anything contained in S. 109, 
no appeal shall lie to His Majesty- in- Council from 
the decree or order of one Judge of a High Court 
constituted by His Majesty by Letters Patent.” 

This section corresponds to S. 597 of the Code of 
1882, which reproduced, with certain immaterial 
alterations, S. 6, Privy Council Appeals Act, 6 of 
1874, when this provision was first introduced. The 
reason for prohibiting such appeals evidently was 
that under the Charters of the High Courts, which 
had been established under the Indian High Courts 
Act, 1861, an appeal from the judgment of a Single 
Judge was allowed to a Bench of two or more 
Judges of the same Court and it was considered 
desirable that the aggrieved party should exhaust 
his remedies in India before appealing to His 
Majesty-in-Counoil. This being the underlying 
object, S. Ill (like the corresponding sections in 
the earlier Acts) was made applicable only to High 
Courts established by Boyal Charter ; it did not 
apply to Courts not so established, e. g., the Chief 
Court of the Punjab or the Judicial CommWoner, 
N, W. P. Province. Consequently, a final order or 
decree of a Hingle Judge of the Punjab Chief Court 
waS' held' appealable to His Ma|e)feiir-tn.Cduncii 
(104 P. B. m7l). 

i. (*17) 4 A. I. B. im P. C. W ; 42 1. G. 43 ; 45 

CaL 94 44 L A* 21$ 104, % B. 1917 (P. C.), 

Brij Indar Btngh v. Lala Kahshl Bam, 
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& More than ten years after tbe Code of 1908 came 
into force, the Punjab Chief Court was abolished 
and the Lahore High Court established by Letters 
Patent granted on 21st March 1919 by His Majesty 
under the powers vested in him by S, 113, Govern- 
ment of India Act 1915, and CL 29, Letters Patent, 
made provision for appeals to His Majesty-in-Coun- 
cil from judgments, decrees or orders passed by this 
Court. It is contended on behalf of the petitioner 
that this clause allows an appeal from any decree 
or final order of the High Court, whether passed 
by one Judge or a Bench of two or more Judges, and 
that this being a later provision superseded S. Ill 
of the Code which would otherwise have been ap- 
plicable, This contention is clearly based on a mis- 
reading of CL 29, Letters Patent. That clause is as 
follows ; 

t “And we do further ordain that any person or 
^ persons may appeal to us, our heirs and successors 
in our or their Privy Council, in any matter not 
being of criminal jurisdiction, from any final judg- 
ment, decree or order of the High Court of Judica- 
ture at Lahore made on appeal and from any final 
judgment, decree or order made in the exercise of 
original jurisdiction by Judges of the said High 
Court, or of any Division Court, from which an ap- 
peal does not lie to the said High Court under the 
provisions contained in CL 10 of these presents; 
provided, in either case, that the sum or matter 
at issue is of the amount or value of not less than 
Es. 10,000, or that such judgment, decree or 
order involves, directly or indirectly, some claim, 
demand or question to or respecting property 
amounting to or of the value of not less than ten 
thousand rupees ; or from any other final judg- 
ment, decree or order made either on appeal or 
otherwise as aforesaid, when the said High Court 
declares that the case is a fit one for appeal to us, 
our heirs or successors, in our or their Privy Coun- 
cil but subject always to such rules and orders as 
are now in force, or may from time to time be 
made, respecting appeals to ourselves in Council from 
the Courts of the Provinces of the Punjab and 
Delhi, except so far as the said existing rules and 
orders respectively are hereby varied; and subject 
also to such further rules and orders as we may, 
with the advice of our Privy Council, hereafter make 
in that behalf.’* 

, It will be seen that the danse permits appeals to 
His Majesty-in-Council from, (1) any final judg- 
ment, decree or order of the High Court made on 
lappealf and (2) any final judgment, decree or order 
^ made in the exercise of original jurisdiction by 
** Judges of the High Court, or of any Division Court 
of the Court. In either of these cases, however, the 
condition must be satisfied that from such judg- 
ment, decree or order “aw appeal does not lie 
mnder the provisions contained in Cl. XO, Let- 
ifcfs PatenV* The words, which I have under- 
lined (here italicized), appear to be qualificatory of 
the preceding clauses relating to the judgments, 
decrees or orders passed by tbe High Court “in ap- 
peal” as well as those mentioned in (2) above, A 
decree or order passed by a Single Bench of this 
Court on second appeal from the appellate decree of 
a Subordinate Court Is, under CL 10, Letters Patent, 
appealable to a Behoh of two or more Judges of the 
High Court and Iher^^fore the eondition is not satis- 
fied Ind consequently ho appeal lies to His Majesty- 
in-Council from such a decree or order. There is 
tes m confiict between U% oi; the <3ode and 
Letters Patent, 'end the *voiry‘l^i:^tioa of- 


Equally devoid of force is his second contention 
that S. Ill, Civil P. C., applies only to the Char- 
tered High Courts which had been established before 
the passing of the Code and not to those which 
have been established after 1908. This contention 
overlooks S. 117 of the Code, which appears in 
Part IX, headed “Special provisions relating to the 
Chartered High Courts.” The first section in this 
part is S. 116 which says “this part applies only to 
High Courts which are or may hereafter be esta- 
blished under the High Courts Act, 1861, or the 
Government of India Act, 1915.” This is followed 
by S. 117 which enacts that “save as provided in 
this part or in part X or in rules, the provisions of 
this Code shall apply to such High Courts,” i.e., to 
all Chartered High Courts whether established 
before or after the passing of the Code. In this con- 
nexion reference may be made to 46 Mad. 958^ and 
134 1. C. 11643 and see also 56 Cai. 512^ at p. 519. r 
A case very similar to the present is 160 I. 0, 150,5 
decided by the Patna High Court which, like the 
Lahore High Court, was established after 1908. In 
that case also, S. Ill was held to bar a petition to 
leave to His Majesty-in-Council from the appellate 
decree of a Single Bench of that Court. 

Before concluding it may be mentioned that Dr. 
Shuja-ud-Dm abandoned before us the further argu- 
ment raised by him before the Single Bench, based 
on the last part of Cl. 29, Letters Patent, which - 
states that this clause is subject to such rules and 
orders as are now in force respecting appeals to 
Privy Council except so far as the existing ‘rules 
and orders* are hereby varied. The reference to ‘rules 
and orders* is to the rules and orders made by His 
Majesty-in-Council for appeals to His Privy Council. 
Admittedly, no such rule has been framed which S? 
afieots the applicability of S. Ill of the Code. My 
answer to the reference therefore is that no appeal 
lies to His Majesty-in-Council, either under the 
Civil Procedure Code or the Letters Patent from the 
decree of the learned Judge in Single Bench, dis- 
missing the petitioner’s second appeal, and the peti- 
tion for leave to prefer such appeal is incompetent. 
The case will be returned to the Single Bench for 
orders, 

DALIP SINGH J. — I agree, 

BLACKER J. — I agree. 

G,N./R.E, Answer accordingly, 

2. (*24) 11 A. I. R. 1924 Mad. 399 : 75 I, C. 604 : 

46 Mad. 958 : 46 M. L. J. 117, Satyanarayana 
Yaraprasada v. Venkata Bhashyakarla. 

3. (*31) 18 A.I.R. 1931 Bom. 503 : 134 L 0. 1164 ; fe. 
33 Bom. L. B. 1106, Hanmant v. Shrinivas. 

4. (*28) 16 A,I.R. 1928 Cal. 640 : 113 I. 0. 49 : 66 
Cal. 612 : 48 C.L.J. 150 : 32 O.W.N. 1130 (E.B.), 
Sardar Aii v, Doliluddin Ostagar, 

5. (*36) 23 AXE. 1936 Pat. 106 : 160 L 0. 150: 17 
P. L. T. 173, Parmeshwar Dayai v. Brindaban 
Chandra. 

C. P C» f 

(*40) Ohitaley, S. Ill N. S; S. 117 N. 1. 

(*41) Mulia, Page 405 Note “Appeal from a decree- 
of a Single Judge,** 
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FULL BENCH 
Young C. J., Bhide and 
Muhammad Munir JJ, 

P. T, Ohandrai Editor Tribune 
Petitioner 

7 . 

' , Emperor. 

Criminal Bevn. Petn. No. 403 of 1942, Deelded 
on 26th February 1942, for revision of order of 
Dist, Magistrate, Lahore, D/- 23rd February 1942. 

* (a) Criminal P. C. (1898), Ss. 144, 435 and 
439 — Order under S. 144 — High Court has power 
to interfere in revision. 

The opinion of a District Magistrate, expressed 
0 under S. 144, although entitled to great weight, is 
not absolute and cannot interfere with the right of 
the High Court under the revisional sections of the 
Criminal Procedure Code to interfere with the order 
or set it aside. In proper eases the High Court has 
full power to interfere with such orders : (’31) 18 
A.I.R. 1931 P.C. Ill, Listing. [P 171 C 2; P 172 C 1] 
The propriety of the order as well as its legality 
can be considered by the High Court in revision, 
though in examining the propriety of the order the 
High Court will undoubtedly give due weight to the 
opinion of the District Magistrate who is the man 
on the spot and responsible for the maintenance of 
public peace in his district. [P 172 tJ 2] 

(b) Criminal P.C. (1898), S. 144— Order under 
—Conditions for, stated. 

Q To justify an order under S. 144 there must be a 
causal connexion between the act prohibited and 
the danger apprehended to prevent which the order 
is passed. [P 172 C 1] 

(c) Criminal P. C. (1898), S. 144 — Order under, 
interfering with liberty of press— When should 
be passed, explained. 

The right of the public to have news published is 
common to all countries where there is liberty of 
the press and it is the right of all newspapers 
equally to publish news provided it does not offend 
against any existing law. It is obvious therefore that 
the powers given to a Magistrate under S. 144, Cri- 
minal P.C., to interfere with the liberty of the press 
should be used very sparingly and only for good 
cause shown. It is for this reason that S. 144 itself 
makes it obligatory for the Magistrate in any such 
^ order to indicate the material facts which justify 
such an order. Not only is it necessary to state the 
material facts but there must be urgency in the 
matter: (’40)27 A.I.B. 1940 Bom. 42; (»19)6 A.I.B. 
1919 Cal. 584 ; (*31) 18 A, I. B. 1931 Mad, 236 and 
(*24) 11 A,I.B. 1924 Pat. 767, Bel. on. [P 172 0 1,2J 

(d) Criminal P. C. (1898), S. 144 — District 
Magistrate acting as such suo motu is criminal 
Court. 

Where a District Magistrate acts as District Magis- 
trate, he is a criminal Court, There is no distinction 
between an order passed by him after evidence has 
been taken and an order passed suo motu after con-* 
sidering the material which is within his knowledge. 

CP172<j2] 

(e) Criminal P. C. (1898), S. 439 — For inter- 
lerence tinder S. 439, District Magistrate need 
not have acted as Court (Per BMde J*} 

. It does not seem necessary for the purj^es of 
S, 489 that the District Magistrate show be acting 


as a Court. The wording of that section is very wide q 
and covers any proceedings the record oi which had 
been called for by the High Court or which has been 
reported for orders or which otherwise comes to its 
knowledge, [P 172 C 2j 

M. 0. Mahajan^ J. L, Harhans Singh, 

Indar Dev, Faf^ir Ckand Mitai and Yashpal 
Gandhi — for Petitioner. 

M. Slecm, Advocate-General and Bmant Kru 
shan. Asst. Advocate-General — for the Crown. 
YOUNG C. J. — The “Tribune” aewspap.’-r ha^ 
filed a petition under B?. 435 and 439, Crimiiuil P. G., 
praying this Court to set aside an order parsed by 
the District Magistrate, Lahore, under Boc. 144 ot 
that Code, prohibiting any pullieatioo of any article 
concerning the harta! against the Bales Tax, or 
concerning police action taken against pmeessionktE 
or persons otherwise assisting or taking part in the f 
hartal, in any newspaper or pamphlet pubiishofi ^ 
within Lahore District, unless such article has been 
previously shown to the District Magiatrato and has 
his approval. This order was subsequently amend- 
ed to require the approval not of tho District Magis- 
trate but of the Officer- in. charge of the Press 
Branch of the Punjab Government, 

Mr. Mehr Chanel Mahajan on behalf of the 
“Tribune” has given us a long history of the trou- 
ble which has arisen out of the Sales Tax Act, but 
it is unnecessary for us for the purposes of this 
order to deal with this history. It is contended by 
the Advocate-General that, except where an order 
under S, 144 is made without jurisdiction, this 
Court haa no jurisdiction to revise it under S. 439. 
The argument, which is confined to the interpreta- 
tion of the words “in the opinion o£ a District 
Magistrate” occurring in S, 144 (1), being that 9 
where in an emergency a District Magistrate forms 
an opinion, an interference with the order on the 
facts would amount to a substitution of the opinion 
of this Court for that of the District Magistrate, 
and that the High Court would then be exercising 
the power given by the Statute to the District 
Magistrate. In support of this contention he relies 
on the case in A.I.B. 1931 P. C. 111,1 a well-known 
decision which dealt with the power of the Gover- 
nor-General of India to set up by ordinance a Spe- 
cial Tribunal to try certain offenders* The Privy 
Council in that ease held that the Governor-Gene- 
ral was the sole Judge of the emergency and that 
no Court had power to revise or alter his decision 
on the matter. This authority is hardly a guide to 
us in this case. There is no statute giving power to 
anyone to revise the ordinances of the Governor- 
General, On the other hand, S, 435, Criminal P.O., 
specifically gives to the High Court the power to 
examine the correctness, legality or propriety o! any 
finding, sentence or order recorded or passed by any 
inferior criminal Court or the regularity of any pro- 
ceedings of such Court. Before 1923 there could b© 
some doubt about the power of tho High Courts to 
revise orders under S, 144 but sub*s. (3) of S. 435, 
Criminal P. C., which created that doubt, was dele- 
ted from that section by Sec. X16, Criminal P. 0. 
Amendment Act, 18 of 1923, and since that amend- 
ment all the High Courts are agreed that in .proper] 
cases the High Court has full power to interferei 
' with such orders. , 

Brett X». J.*s obsermtlons in (1882) 8 664‘^ 

1. (*31) 18 A.I.B. 1931 P.C. Ill : ISI LC. 415 : 12 
Lah. 280: 32 Or.L.J, 727 ; 58 IX 169 (P.C.), 

. Bhaaat Sinsh v. Emperor, ’ . , 

2, m%) 8 Q.B,D.,66l ; 51 L 348 : 46 L.T. 
669; 80 W.B. 805, Ormer^ i lodmorden Mill Co^ 
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r4 S78 answer fclie point raised by the learned 
Advocate. General. The learned Lord Jastiee was 
with the interpretation of See. 57, English 
Judicature Act of 1873. It was contended that the 
Court of appeal had no power to review the order 
inxdG by a Judge under this section. This section of 
the Judicature Act deals with the power of a Judge 
to send certain cases to be tried by an official referee 
instead of by the ordinary Court, The words which 
.:u'e material to the argument in this case are 
‘‘‘cannot, in the opinion of the Court or a Judge 
conveniently be made before a jury.” The learned 
Lord Justice observed : 

“ It is said that if the Judge has that opinion 
then we cannot say that it appears he has not that 
opinion, and therefore from the nature of the thing 
there Is no appeal. I cannot give that force to the 
^ phrase I have just referred to. The words ‘in the 
^ opinion of the Court or a Judge’ seem to me to be 
equivalent to according to the judgment of the Court 
or a Judge’.” 

He therefore held that an appeal did lie against 
an order made under this section and that the 
appellate Court could set aside the order based upon 
jthc opinion of a Judge in the lower Court, It ap- 
jpears to us, therefore, that the opinion of a District 
Magistrate, expressed under S. 144, Criminal Pro- 
‘cedure Code, although entitled to great weight, is 
iaot absolute and cannot interfere with the right of 
'this Court under the revisional sections of the 
{Criminal Procedure Code to interfere with the order 
jor set it aside. With the exception in A. I, B, 1931 
T. 0. 111,^ which, as I have pointed out is entirely 
distinguishable, the learned Advocate. General has 
nof cited any authority in support of the very wide 
^ proposition which he invites us to accept, whereas 
on the contrary, the right of the High Court to 
interfere with such orders has been recognised by 
all the High Courts in this country. 


Concerning the merits of the order ; In the first 
place, the order in this case does not comply with 
the provisions of the section itself. Section 144 
enacts that the Magistrate may, “by a written order 
stating the material facts of the case .... direct 
any person to abstain from a certain act.” In this 
order no material facts, which would justify the 
order, have been given. To justify an order under 
S. 144 there must be a causal connexion between 
the act prohibited and the danger apprehended to 
prevent which the order is passed. It is not stated 
In the order, nor is it alleged, that the publication 
news about the hartal had let in the past to the 
^ formation of unlawful processions. Nor has any 
-connexion been shown between the articles to be 


published in the press and the alleged danger of 
disturbance of public tranquillity. As held in A.I.B. 

E 1940 Bom. 42,3 rjgjjt of the public to have 
pews published is common to all countries where 
jthere is liberty of the press and it is the right 
jof all newspapers equally to publish news provided 
[It does nof ofiend against any existing law. It is 
sri^re that the powers given to a Magis- 
^ S,144, Criminal F. C., to interfere with 
Of the press should be used very sparingly 
>t good mxm shown. It is lor this reason 
i itaell mahes it obligatory for the Magis* 
ay such order to, indicate the material 
a justify such ah order, There are many 
^ _ which pjihcit that 'hot mlf, -it 

: mxi 0 j 
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necessary to state the material facts but that therel ^ 
must be urgency in the matter; see for instancel 
23 0. W. N. 145,^' A. I. B. 1931 Mad. 2365 and 
A. I. E. 1924 Pat. 767.8 It has also been held that 
the propriety of the order as well as its legality can 
be considered by the High Court in revision, though 
in examining the propriety of the order the High 
Court will undoubtedly give due weight to the opi- 
nion of the District Magistrate who is the man on 
the spot and responsible for the maintenance of " 
public peace in his district. 

It has been argued by the learned Advocate-Gene- 
ral that the District Magistrate acting under S. 144 
is not a Criminal Court. But in this ease the Dis- 
trict Magistrate undoubtedly has acted as a District 
Magistrate, and as such he is a criminal Court. 
There are many cases under S. 144 where consider- 
ed orders are made by the District Magistrate after , 
evidence has been adduced by the parties. I see no J 
distinction between an order passed after evidence 
has been taken and an order passed, as in this case, 
suo motu after considering the material which is 
within his knowledge. I, therefore, must come to the 
conclusion that this order ought to be set aside. It 
is open, however, to the District Magistrate if in 
future he arrives at an opinion on the materials 
before him that public tranquillity would be disturb- 
ed by the publication of news concerning the hartal 
or police action in connexion therewith, to state 
properly that material and pass an order under this 
section according to law. 

MUHAMMAD MUNIR J. — I agree. 

BHIDE J. — I agree, As regards the contention 
that the District Magistrate, acting under S. 144, 
Criminal P. 0., is not a ‘Court’ and hence his pro- g 
ceedings are not subject to revision, it may be 
pointed out that it has been held by their Lordships 
of the Privy Council in 39 Cal. 953^ at p. 966 that 
for the sake of brevity, the Code uses the terms 
‘Court’ and ‘Magistrate* generally, if not always, 
as convertible terms. In that case, a District Magis- 
trate before whom no enquiry was pending at the 
time, had issued a search warrant for search of cer- 
tain premises under S. 96, Criminal P. 0. It was 
held that the District Magistrate was a ‘Court* 
within the meaning of that section. The present 
case is even stronger. It will be noticed that Chap. 

3. Criminal P. C., is headed “powers of Courts’ and 
S. 36 (read with Sch. 3) which defines the powers of 
District Magistrates including the power to issue 
orders under S. 144 is in that chapter. Besides, it 
does not seem necessary for the purposes of S. 439, 
Criminal P. C., that the District Magistrate should 
be acting as a ‘Court,* The wording of that section 
is very wide and covers ‘any proce&ings’the record 
of which had been called for by the High Court or 
which has been reported for orders, or which other- 
wise comes to its knowledge. The amendment of 
this section in 1023, has, I think, placed the power 

4. (*19) 6 A^ I. R. 1919 Cal. 584 : 47 L 0. 803 ; 19 

Or. L. J. 951 : 28 C, L. J, 483 : 23 0. W. N. 145, 

Chandra Nath v* East Indian Railway. 

5. fai) 18 A. L B. 1931 Mad. 236 * 131 1. 0; 449 : 

32 Or, L, 744 : 60 M. L. J. 378, Satyanarayana 
Chaudhaid T. Bm'perov,'" - ^ ^ - 

0. (*24) II Ai I. B. 1924 Pat. 767 j 82 1. G. 42 ,; 25 

,Cr. L. J. 1X78 ; 6 P. L. T. 139, Bi B. Blohg v. 

. ,1' Q2U9;ca. li'tc.'te-l'fe'tx ' m i 
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of ^ the High Court to revise orders under S. 144, 
Criminal F, C,, beyond any doubt. 

K.S./B.K. Order set aside. 

Ct. P, C. ~ ' 

(a) (»41) Cbitaley, B. 144 N. 13 Fts. 4, 3, 6; Sec. 

435 N. 11 Pt. 9. 

C41) Mitra, Pages 356, 357 N S82. 

(b) (’41) Cbitaley, S. 144 N. 6 (vi). 

(’41) Blitra, Page 333 N. 366, 

(c) (’41) Cbitaley, S. 144 N. 6 Pt, 31b. 

(’41) Mitra, Page 332 N. 386. 

(d) (’41) Cbitaley, S. 144 12 Pt. 3a. 

(’41) Mitra, Page 333 N 367. 

(e) (’41) Cbitaley, S. 435 N. 7 Pt. 1. 

(’41) Mitra, Page 1382 Note “Criminal Court.’* 
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FULL BENCH 

Tek Chand, Dalip Singh and 
Beckett JJ. 

Sri Bam — Appellant 

V. 

Collector j Lahore — Bespondent. 

First Appeal No. 190 of 1941, Decided on 20tb 
April 1942; case referred by Dalip Singh and 
Sale JJ., D/- 11th February 1942. 

(a) Hindu law — Joint family — Essential 
features as regards outsiders and as between 
coparceners indicated — Interest of member on 
his death passes by survivorship to other co- 
parceners— Member cannot devise his interest 
— There is no question of succession to it — In 
no part of coparcenary property he leaves 
estate of his own in respect of which letters of 
administration could be granted. 

The essential features of a joint Hindu family, 
governed by the Mitabsbara are unity of ownership 
of joint property and unity of juristic existence in 
dealing with third parties. The family is a sort of 
corporation having a continued existence. Its con- 
stitution might change by birth, adoption, marriage 
or death, but as regards strangers it is deemed to 
be a single individual, a separate legal entity. 
^Yhile this is so as regards outsiders, as between 
the coparceners there is complete community of 
ownership and unity of possession. No individual 
member of that family, whilst it remains undivid- 
ed, can predicate of the joint and undivided pro- 
perty, that he, that particular member, has a 
d certain dennite share. He has an interest in the 
coparcenary and on his death this interest lapses 
to the coparcenary. It passes by survivorship to 
the other coparceners, He, therefore, has no power 
to devise it by will nor is there ,any question of 
succession to it. In no part of the coparcenary pro- 
perty has he left an estate of his own, in respect of 
which letters of administration could be granted : 
11 M.I.A. 75 (P.O.), Bel on.fB 174 C 2; P 175 C 1] 

(b) Succession Act (1925), Ss. 278 and 256 — 

Joint Hindu family— Shares in bank purchased 
with funds of family and belonging to it stand- 
ing in name of katta — Legal title is In karta 
while beneficial Interest vests in all copar- 
ceners— On death of karta, application for letters 
of administration limited to shares in question 
is competent, 'f \ 

Where shares In a hank (Imperial Bank of India 
< and. Eeserve , Bank of In^ia) purchased with the 
! lands of jqini Hindu family and belonging to 


it stand in the solo name of Iho karta the legal 
title is in ibc karta while the lencSeial interest, ^ 
vests in all the c jr?arceBfTS. On the death of the 
karta, no ebanre take-' placp fo far ob the houeSeia! 
:nterest is eoncernGd, It eor.tloucs to be as it has 
aiwajs been in the faiiiily. The k-Ka: hov;- 

ever, does not pass by siirvivorKhip to the other ?‘o- 
pareeners and consequently an appileation for 
grant of letters of adrainijkration by the survivin/^ 
eopareencra limited to the shares in question W 
competent e\en though the b€Refieia,i interest had. 
on the death of the karta, vested jointly in the 
other coparceners and his widow under Hindu 
Women’s Bights to Property Act |iN of 1937, r;s 
amended by Act 11 of 1938); 24 Loni. 35b axid 
(’29) 16 A. 1. B. 1823 Bang. 98, Mel. cn. 

it 175 G 1, 2] 

• (c) Court-fees Act (1870), Ss. 19D, 19 (vih), 

19 and I9K— Effect— Shares in bank purchased / 
with joint Hindu family funds standing m name 
of one member (deceased) — No court-fee is 
payable on letters of administration in respect 
of such shares. 

Sections 19D, 19 (?iii), 19 and 38K make it clear 
that ad valorem duty is not payable on probate of 
a will or letters of administration relating to pro- 
perty held by a deceased person wholly or fv^rtially 
in trust, but that the exemption does not oxtend to 
property held in trust beneficially or with general 
power to confer a beneficial interest. The shares in 
a bank purchased with joint Hindu family funds 
but standing in the name of one of its members 
(deceased) is property held in trust by that member 
for the joint family and hence no court- fee is pay- 
able on letters of administration limited to such 
shares : (’24) 11 AJ.B. 1924 Bom. 228 (F. B.) and 9 
23 Cal. 980, Mel. on ; Case law discussed. 

[P 176 C 2 ; P 178 C 1] 

(d) Hindu law— Joint family — In Madras and 
Bombay coparcener can sell, mortgage or 
otherwise alienate for value his undivided inte- 
rest without consent of other coparceners — 
This limited power does not alter character oS 
property. 

No doubt according to the Mifcakshara law as 
prevailing in Madras and Bombay Presidencies, 
a coparcener may sell, mortgage or otherwise alie- 
nate for value his undivided interest in coparce* 
nary property, without the consent of the other 
coparceners. But this limited power cannot alter 
the character of the property or make any differ- 
ence in the character of the deceased’s title to, or 
possession of, the property at the time of his death; k 
(’24) 11 A. L H. 1924 Bom. 22S (F. B.), Mel. on i 
33 Mad. 93 (F. B.), approwi« [F 177 C 2] 

(e) Hindu law — Joint famUy— Punjab— Co- 
parcener’s power to alienate his undivided 
interest.' 

In a Mitakshara joint family in the Punjab no 
coparcener can alienate even for value his undlrl- 
ded interest without the consent of his olhbrlco* 
parceners, unless he is the Imrto of the famlly .atid 
the alienation has been made for legal necessity. ^ 

■ ■ , ' ■ irm ' 0^21 

(f) Hindu law— Partition— Funjah"^San Can- 
not enforce partition in lather’s lifeilme. 

In the Punjab the right to have the joint pro 
perty partitioned is much more rj^tricted, for Jn- 
stance* a son cannot enforce 'Petition in the lifeUmo 
of the fa^hejr; (’18} 5 ,A.,L % nt$ Lah. 291(F.B.k 
Melon. ' ; ■ [PmC 2 j> _ 
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(g) Court-fees Act (1870), S* 19-D — AppHca- 

® biiky* 

The applicability of S. 19-D is not conditional on 
the circnmstance that there had been a previous 
"^rant of a probate or letters of administration: 29 
f3om. 161, Bel, on; (’36) 22 A. I. E. 1935 AIL 449, 
Mot approved. [P 178 C 1] 

(h) Hindu law— Joint family — Karta — Posi- 
tion of, is not essentially different from manag- 
ing partner or agent (Per Beckett J ,), 

When the property owned by a joint family in 
its OWE name is in the charge of a karta the posi- 
tion of the karta cannot be said to be essentially 
diSerent from that of a managing partner or an 
agent either of whom may be regarded as occupying 
a position of trust for certain purposes and so be- 
come subject to many of the obligations of a trustee 
5 in respect of the property under his charge. This 
does not however mean that the joint property 
can be treated as trust property in the sense men- 
tioned above, any more than property held by a 
man in his own name becomes trust property me- 
rely because it has to be entrusted to an agent for 
management. The position, however, would be quite 
different if the managing agent became legal owner 
of the property in his own name, although the in- 
tention ^as that the beneficiary interest should 
belong to the firm with which he was connected. 

[P 178 0 2] 

(i) Hindu law — Joint family— Property pur- 
chased by karta out of family funds— Presump- 
tion (Tet Beckett J.j. 

When property is purchased by the karta of a 
joint Hindu family out of the family funds, the 
g presumption must be that the intention is to hold 
the property fo: the benefit of the family. 

[P 179 0 1] 

(j) Succession Act (1925), Ss. 278 and 256— 
Property purchased out of joint family funds 
standing in name of one of its members— Death 
of member— Form of application for letters of 
administration in respect of that property stated 
fPer Beckett J,), 

On the death of a member of a joint Hindu 
family in whose name alone property purchased out 
of joint family funds is standing an application for 
letters of administration would make the position 
much clearer if it began by setting out that the 
deceased was a member of a joint Hindu family, 
who had in consequence died possessed of no per- 
sonal estate of his own except that shown in 
^ Annexure A of the prescribed form, under Sch. 3, 
Court- fees Act, and that the whole or most of this 
property was merely held in trust for the benefit of 
the whole family for which exemption was accord- 
ingly being claimed as shown in Annexure B under 
Sch. $, Court-fees Act. It would then be a mere 
question of fact whether the property was in fact 
trust prc^rty or not— a question to be decided in 
accordanee with the ordinary presumptions. 

[P 179 Cl] 

M* 0, and Itmhpal G&ndM — 

, . for, Appellant. 

KrUhan Khannai dnsuiant Advocate* 
general — for-topcmdent. 

TEK CHAND J. — The facts of the case which 
gi?^n rise to this ref^ehce to the 'Full Benoh 
;,;^'aifoEow8 : Bala of' Lahore was the 

a Joint Hindu, family; ;govarhed by* the 
hlsli^time he''''ha4>piurchk^,w^^ 

' , th^ 'to, Joint . In' .to 

India and Ihn 


India, but the purchases were made in his name ^ 
alone. The shares, though owned by the jonit Hindu 
family, stood in Lala Balak Ram’s name till his 
death, which occurred on 7th July 1940. On his 
death Siri Ram, as the eldest male member of the 
family, became the karta and shortly afterwards he 
wrote to the Banks to transfer the shares in his 
name. The Banks declined to do so, unless letters 
of administration or a succession certificate granted - 
by a competent Court were produced. In support 
of the position taken up by them, the Imperial 
Bank relied upon Sch. 2, Regn. 11, Imperial Bank 
of India Act 47 of 1920, as amended by Act 3 of 
1934, and the Reserve Bank on S. 56 (5), Reserve 
Bank of India Act 2 of 1934. 

Siri Ram, accordingly, presented in the Court of 
the Senior Sub- Judge, Lahore, a petition, purport- 
ing to be under S. 27S/256, Succession Act, 39 of ^ 
1925, for grant of letters of administration in res- ^ 
pect of the shares above-mentioned. Citations were 
issued to the next-of-kin of the deceased and notice 
was also sent to the Collector. No caveat was entered 
by any one against the grant of the letters of ad- 
ministration. The Collector, however, urged that 
ad valorem court-fee was payable on the letters of 
administration, calculated on the value of the shares 
in question at the rate prescribed in Art. 11 of 
Sch. 1, Court-fees Act. The petitioner maintained 
that the shares belonged to the joint Hindu family 
and not to the deceased personally and were held 
by him in trust for the family and, therefore, no 
court-fee was payable under S. 19-D of the Act. The 
Senior Sub-Judge did not accept this contention. 

He agreed with the Collector and ordered the letters 
of administration to issue to the petitioner on pay- 
ment of ad valorem court-fees. From this order the 0 
petitioner has presented this appeal in which the 
sole question raised is that, in the circumstances, 
no court- fee was payable on the letters of adminis- 
tration. The appeal came up for hearing before a 
Division Bench who, in view of the conflict of deci- 
sions of the various High Courts and having regard 
to the general importance of the question involved, 
have referred the case to a Full Bench. 

Before considering the question of court-fee, it is 
necessary to notice a point which, though not 
directly raised in the Court below, was mentioned 
in its judgment and also in the referring order, viz., 
whether in view of the admitted fact that the 
deceased was a member of a joint Hindu family 
with the petitioner and others, letters of adminis- 
tration could at ail be granted to the petitioner or 
any other person in respect of any part of the pro- 
perty held by him in coparcenary with his sons. 
The essential features of a joint Hindu family, 
governed by the Mitakshara, are (1) unity of owner- 
ship of joint property and (2) unity of juristic 
existence in dealing with third parties. The family 
is a sort of corporation having a continued exist- 
ence, Its constitution might change by birth, adop- 
tion, marriage or death, but as regards strangers it 
is deemed to be a single individual, a separate legal 
entity. While this is so as regards outsiders,, as 
between the coparceners there is complete commu- 
nity of OTOership and unity of possession. In the 
classical words of Lord Westbury in the well-known 
casein 11 M. LA. 751: 

** According to the true notion ’ of an Jindivided 
fa.mily in Hindu latv, no individual, meinhjer pi l^hAt 
' family, whi^t remate, undivided,' pr^icate 
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^ (Of the joint and undivided property, that he, that 
I particular member, has a certain definite share.** 

He has an interest in the coparcenary and on his 
death this interest lapses to the coparcenary ; it 
passes by survivorship to the other coparceners. 
He, therefore, has no power to devise it by will, nor 
is there any question of succession to it. In no part 
of the coparcenary property has he left an ‘estate* 
of his own, in respect of which letters of adminis- 
tration could be granted. This is the general rale. 
But the position is different where property pur- 
chased with the funds of the joint family and 
belonging to it, stands in the name of the karta or 
another member of the family in bis individual 
name, so that while the legal estate vests in him, 
the beneficial interest is in the family. On the 
death of such person no change takes place so far 
as the beneficial interest is concerned. It continues 
^ to be, as it has always been, in the family. The 
legal estate, however, does not pass by survivorship 
to the other coparceners and, therefore, letters of 
administration may be granted to the surviving 
coparceners as his ‘heirs’ to the legal estate in such 
property and limited to it alpne. (Mulla’s Hindu 
Law, 9th Edn. page 44). The leading case on the 
subject is 24 Bom. 3502 facts of which were 
very similar to those of the case before us. There, 
a joint Hindu family consisting of the father and 
son owned certain shares in the Bank of Bombay, 
which had been purchased in the sole name of the 
father and stood in his name till his death. After 
his death, the sou applied to the bank to have the 
shares transferred ‘ in his name but the bank re- 
fused contending that they were not bound to do so 
without the production of the probate of the will of 
f ^ the deceased (if any) or letters of administration to 
his estate. The contention was upheld by the High 
Court, it being held that, having regard to the 
terms of the Presidency Banks Act (9 of 1876) a 
share in the bank, for the purpose of devolution or 
survivorship, must be deemed, so far as the bank 
was concerned, the exclusive property of the regis- 
tered holder and, therefore, the surviving co- 
parcener could not demand that the bank should, 
by reason of his survivorship under Hindu law, 
jcegister him as a shareholder in respect of the 
shares which stood in the sole name of the de- 
ceased. Jenkins C. J,, who delivered the judgment 
of the appellate Bench, after referring to the rele- 
vant provisions of the Presidency Banks Act ob- 
served that the effect of these provisions is that : 

**A share, as between the bank and all who may 
be interested in it, is the exclusive and separate 

d property of the registered shareholder. This result, 
it should be noted, arises not out of mere con- 
tractual obligation, but out of a provision of Legis- 
lative force capable of moulding the rights of in- 
dividuals in a form not possible by mere contract, 

* * * • * 

The Legislature has, in my opinion, only given 
effect to what the conduct of the business requires 
'When it provided that the bank had only to do with 
■the legal title to the share, and that a share was 
for the purpose of devolution or survivorship, to be 
deemed, so far as the bank was concerned, the ex- 
’olusive property of its registered holder or holders* 
JBut if for the purposes of the Act the share was 
the exclusive property of the deceased^ holder, on 
Ms death the legal title did not survive ; but it 
devolved on his legal representative, so that B* 23 
the Act applies. That seofeiop provides that the 

' ; 24 Bom^.330 :,2 Bom.L'R, 487, Bank of 

Bombay,?, A3JihalS!»i Batahh^^^^ 


bank shaU not be bound to recognise any legal re- ^ 
presentative other than a person who has taken out 
from a Court having jurisdiction in this bahalf 
probate of the will or letters of administration to 
the deceased. It has, however, been argued that In 
view of the provisions of S. 4, Probate and Admi- 
nistration Act, S. 23, Presidency Banks Act, ctinnot 
be treated as applicable, 

» *1 I* ♦ 

It is said that inasmuch as the beneficial in- 
terest in the share passed by survivorship, the 
share would not, according to the words of the sec- 
tion, vest in the executor or adminiatrator. Bat 
this argument is founded on an obvious fallacy ; it 
confuses the legal title and the beneficial interest, 
and assumes that because the beneficial interest has 
survived, the legal title must follow suit. But as I 
have pointed out, it is with the legal title alone that , 
we are concerned, and that has not survived,** ^ 
Similarly, in 7 Rang. 39^ it was held that while 
it was not possible to grant general letters of ad- 
ministration in respect of the entire estate of the 
deceased, a limited grant could be made, where a 
deceased member of a joint Hindu family had the 
legal title (in certain property) which remained in 
existence after hia death and vested in his legal re- 
presentative, whilst the beneficial interest passed to 
the other coparceners by survivorship. In the pro- 
sent case the position is exactly the same. Regula- 
tion 11 in Sch, 2, Imperial Bank of India Act, lays 
down ; 

“The executors or administrators of a deceased 
sole holder of a share, the holder of a succession cer- 
tificate issued under Part 10, Succession Act, 1925, 
in respect of the share, and a person in whose favour 
a valid instrument of transfer of the share was exe- p 
cuted by the deceased holder during his lifetime, 
shall be the only persons who may be recognized by 
the bank as having any title to the share.” 

Section 56 (5), Reserve Bank of India Act, pro- 
vides that a declaration as to ownership made by a 
registered shareholder in respect of shares standing 
in his name shall not “operate to affect the bank 
with notice of any trust, and no notice of any trust 
express, implied or constructive, shall be entered 
on the register or be receivable by the bank.’* 

In view of these statutory provisions, the position 
as stated already is the same as in the Bombay case 
referred to above. The shares in question were pur- 
chased with the funds of the joint Hindu family 
and have all along belonged to it. But the purchases 
having been made in the sole name of I^ala Balak 
Ram, the legal title was therefore in him, while the - 
beneficial interest vested in all the coparceners. In ^ 
such circumstances, an application for grant of let- 
ters of administration, limited to the shares in 
question, was competent even though the beneficial 
interest had, on the death of Lala Balak Ram* ves- 
ted jointly in the other coparceners and his widow 
under Act XB of X937 as amended by Act 11 of 1938. i 
It may be mentioned that the petition presented by 
the petitioner was very inartistically drawn and 
several inaccurate expressions were used in it. But 
the correct facts were set out in detail in the peti-^ 
tion, and the position was made clear in the state- 
ment of counsel at the commeneemefifc of the 
proceedings, and the trial proceeded On this assump- 
tion* As stated already, no objection was taken by 
any one to the grant of letters of administration, 
limited to the shares, and the only point in contro- 

3. [m) 16 A.LR. 1929 MmgM ; 116 L C. 906 ! f 
Bang. 89, 0o^laiwaml Billai Meenakshi Am-^ 

mah ' - . ‘ 
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versy in the trial Court, as well as in appeal, relates 
^ to the a moan t of court- fee payable, 

'IhlsJ question bas been tbe subject of much eon- 
troTersy and conflict in various Courts and three 
divergent views have been taken ; (1) The Calcutta 
High Court has held, and this is tbe latest view of 
the Bombay High Court also, that in circumstances 
similar to those arising in this case no court-fee is 
payable, the property being held by the deceased as 
a trustee and the ease being governed by S. 19 D: 23 
Cal. 980^ and 4S Bom. 15^^ (2) The Madras High 
Court is of the view that court-fee is payable on the 
value of the ‘‘shai'e” of the deceased in tbe property 
in question and not on the value of the entire pro- 
perty : 32 Blad. 93.® (3) The Allahabad and Patna 
High Courts, on the other hand, have held that ad 
valorem duty is payable on the value of the entire 
property: 57 AH. 881^ and 17 Pat. 542.® There is no 
^ ruling of the Lahore High Court directly dealing 
with this matter. Before considering the reasons in 
support of these divergent views it will be conve- 
nient to refer to tbe relevant provisions of the 
Court*fees Act. Section 19 (viii) of the Act provides 
that no duty will be payable on the probate of a 
will or letters of administration where the amount 
or value of the property in respect of which the 
probate or letters of administration shall be granted 
does not exceed Es. 1000. Article 11 of Sch, 1 
prescribes tbe duty payable on probate of a will or 
letters of administration with or without the will 
aun^txed when the amount or value of the property 
exceeds Es. 1000. iSection 19D, which was added 
by Act 13 of 1875, lays down : 

*‘The probate of the will or the letters of adminis- 
tration of the effects of any person deceased, here- 
c tofore or hereafter granted, shall be deemed valid 
and available by his executors or administrators for 
recovering, transferring or assigning any moveable 
or immovable property "whereof or whereto the 
deceased was possessed or entitled, either wholly or ' 
partially as a trustee, notwithstanding the amount 
or value of such property is not included in the 
amount or value of the estate in respect of which a 
eourl-fee was paid on such probate or letters of ad- 
ministration.’* 

Section 19-1 requires tbe petitioner to file in the 
Court **{i valuation of the property in tbe form set 
forth in Sch. 3.” In the form of valuation given in 
this schedule * ‘which is to be used with sueh modi- 
fications, if any, as may be necessary,” tbe petitioner 
is required to give in Annexure A the valuation of 
the moveable and immovable property of the 
i deceased and from it is to be deducted the value of 
the items mentioned in Annexure B, which include 
tinier alia) “property held in trust not beneficially 
or with general power to confer a beneficial inter- 
est.” It is on the net value ascertained after these 
deductions that the duty is payable. Then follows 
S. X9-E which lays down in clear terms that “noth- 

4, {‘96) 93 Cal 980 : 1 C, W. N. 31, In re Pokur 
Mull Angurwailah, . 

B* {’24) 11 A. t Bom. 228 : 77 L C, 749 : 

48 Bom. 75 ; L. ,B. 1240 (F, B,), Kesha? 

tal Punjalal v, Oollector of Ahmedabad, 
e* f^O) 33 Mad. 93 1 4 1.0. 1064 ; 19 M, L. J, 591 
In r© Basn Mahavhla’Ohetty. , 

. 1935:AM!;4i94' :|.54LO* 722' : 57 

3.935 A. L* - 5.: In rte . Bal Madho, 

1939' Pal-- .l|0 j'.'M 


ing in S. 6 or S. 28 shall apply to prooites or ^ 
letters of administration.” 

From these provisions it is clear that ad valorem 
duty is not payable on probate of a will or letters 
of administration relating to property held by a 
deceased person wholly or partially in trust, but 
that the exemption does not extend to property held 
in trust beneficially or with general power to confer 
a beneficial interest. Tbe question is whether the 
present case fails within the exemption or the 
exception to tbe exemption. The learned assistant 
to the Advocate-General has not seriously contested 
that the shares in question were held by tbe 
deceased in trust for the joint Hindu family, but 
be contends that the deceased had a beneficial 
interest in them and, therefore, ad valorem fee is 
payable. This identical question was raised in 48 
Bom. 75^ but was rejected by the Full Bench. The 
matter is fully discussed in the leading judgment of / 
Shah A. C. J., and as I am in respectful agreement 
with his reasoning and conclusion, I may take the 
liberty of quoting in extenso the following paragraph 
from it : 

“ As regards the meaning of the expression ‘the 
property whereof or whereto the deceased was 
possessed or entitled wholly or partially as a trustee’ 
in S. 19- D in its application to joint family pro- 
perty with the incident of survivorship governed by 

the Mitaksbara it must be remembered that 

while the holder, a member of the family, in one 
sense is beneficially interested in the whole, the 
other members of the coparcenary are also bene- 
ficially interested in the whole, and the beneficial 
interest of the holder is limited by the extent of tbe 
interest of other members. Further, that interest 
disappears altogether on his death : and the sur- 
vivors become the sole beneficiaries in the estate ^ 
which stands in the name of the deceased person. 
On his death what is called his estate is no estate 
of his : and the legal title which still continues in 
the dead man is really the title of a man, whose 
beneficial interest in the property on his death is 
nothing. As regards property of this character it 
could properly be said that the deceased died- 
possessed of it or was entitled to it either wholly or 
partially as a trustee within tbe meaning of S. 19-D. 

I do not think that tbe words used in the Schedule, 
viz., ‘property held in trust not beneficially or with 
general power to confer a beneficial interest’ conflict 
with this view. I do not say that the point is free 
from difficulty. But if the rule of construction to be 
applied to an enactment of this nature is, as I think 
it should be, that a liberal construction ought to be 
given to words of exception confining the operation 
of tbe duty, I think that the words have been 
rightly construed to cover a case of joint family 
property held by a coparcener for the joint benefit 
of himself and others and in which his beneficial 
interest ceases on his death, so that at the date of 
his death bis legal title or possession is without any 
beneficial interest therein. He would have no pow®3^ 
on his death to confer a beneficial interest as he 
would have,, for instance, in the case of his self- 
acquired property*” 

The learned Judges of the Full Bench disagreed 
with tbe judgment of Beaman J. in 89 * 245,3 

and approved 29 Bom* 161, El where Jenkins 0, J. 
and Batty J* had reached the same conclusion# 

04 {’15) 2 AJ.B. 1915 Bom. IS : 28 1 €. 473 ; 39^ 

/riUtt'Vv ©oamvaM'MAUiBpa. ',r.' v '!’,/■ ' , ■ 

: ; JjSi ?'i' ,e"'SfeaiV 6SSi vCd- 



1942 


Sri Eam v. Colleotoe, Lahore (FB) (Teh Chand J .) Lahore 177 


^ bolding that shares in joint stock companies, pur- 
chased with joint Hindu family funds but standing 
in the name of one of its members, was property 
held in trust by the deceased for the joint famiiy 
and that no court- fee was payable on letters of 
administration limited to such shares. In that ease 
it was also held that the viesv expressed by Chanda- 
varkar and Aston JJ. in 27 Bom. 1401 a that the 
exemption of trust estates from the payment of 
ad valorem duty under S. 19-D w’as conditional on 
the circumstances that there had been a previous 
grant of probate or letters of administration on 
which a court-fee had been paid was erroneous, the 
exemption having reference to the character of the 
property and not the procedure adopted. 

In Calcutta the question came up for decision 
much earlier. It may be stated that the Court-fees 
Act, as originally passed by the Legislature in 1870, 

^ did not contain any provision (like S. 19D, S. 19-1 
or Scb. 3) exempting trust property from payment 
of court-fee leviable on probate or letters of adminis- 
tration, Accordingly in 7 Beng. L. R. (O.C.) 57,^2 
it was held that the duty prescribed in Art. 11, 
Sch. 1 was payable not only on property to which 
the deceased was beneficially entitled during his 
lifetime but also to property which stood in bis 
name as trustee or of which he was possessed benami 
for others. In order to do away with the eSeet of 
this decision the Government of India issued a noti- 
fication under S. 35 remitting “the fee chargeable 
under Art. 11 in respect of probate of wills or letters 
of administration relating to property which a de- 
ceased person was possessed of, or entitled to, not 
beneficially but as a trustee for any other person or 
persons, except in cases in which a trustee had the 
g power of appointing or otherwise conferring a bene- 
ficial interest in the said property.” 

Under this notification it was held by Couch C.J. 
in 19 'W.B. 23013 that letters of administration in 
respect of money in Government Savings Bank and 
Government securities belonging to a joint Hindu 
family but standing in the name of two of its mem- 
bers were trust property and the half share in the 
name of the deceased was exempt from payment 
of duty. The matter received legislative sanction 
two years later when by Act 13 of 1875, S. l9Dwas 
added in its present form, the phraseology being 
borrowed from 55 Geo. Ill, e, 184 S. 33; and subse- 
quently S. 19-1 and Sch. 3 were inserted by Act 11 
of 1899. After the addition of S. 19D the question 
came up for consideration before the Calcutta High 
Court in 23 Cal. 980^ in these circumstances. Cer- 
tain properties had been purchased by two brothers 
^ who were members of a joint Hindu family, with 
the money of the joint family, the deed being in 
their name alone and showing them as holding the 
property as tenants-in-common. One of the brothers 
died, having left a will of which he appointed the 
other brothers as executors and trustees. On an 
application for grant of a probate, exemption from 
payment of probate duty was claimed under S. 19I>. 
It was maintained that the properties, having been 
acquired by the two brothers on behalf of all the 
coparceners, the conveyances, though they purported 
to convey the properties to the brothers as tenants- 
in-common could only operate as conveying them to 
the brothers in trust for all the coparceners. This 

11* (»03) 27 Bom, 140 : 4 Bom. L.R. 974, Collector 
of Ahmedabad t. Savchand. 

(m) 7 Beng Xi.B. (0.0.) 57 : 15 W.B, 456, In 

',V' ,-Ee,E.‘B.,BeresfDri* ’ • ■ . . 

- , (70) 19 W;B. 200: 11 Beng.BB.App* S9, In re 

jBfindabhun'Ghose, , ^ 


position was accepted hy Ameer All and Sale JJ., ^ 
who held that the case fell uisbm S. 19D and the 
properties having vested in thorn as trustees for the 
benefit of all the coparceners, vsero not liable to 
duty. 

la Madras this view has nut heMi in Us 

entirety and it has been hold in 33 93® tis/U. 

ad valorem court ice is pa^anie on tiie value of the 
“share” which the ucoeassd would havp got if thu 
property had been divided just betore liis dciUh, In 
coming to this conclusion the Usarned Judges took 
note of the tact that the Mitakslmra law, as iiii- 
ministered iu that j'residencj, dUIercd from ib.ii 
applied in Northern India, inasmuch as an unuivi- 
ded coisaTOener has the power to mortgage or ul lu- 
nate his undivided interest and can at mj time 
enforce partition of his own interest. He could not 
therefore be said to bold this interest of the undi- 
vided property as trust property “not benefic^aliy / 
or with general power to confer a beneficial mtere.st 
in it” within the meaning of these word.s as used in 
Annexure B of the form for valuation in Sch. B of 
the Act. With great respect, it is difficult to see bow 
the conclusion follows from the premises. It is noi 
doubt true that according to the Mitakshara 
prevailing in Madras and Bombay Presidencies, a! 
coparcener may sell, mortgage or otherwise alier.iiie, 
for value his undivided interest in coparcenary pro- 
perty, without the consent of the other coparceners. 

But as pointed out by Shah. Ag. C. J. in 48 Bom.' 
75® at p. 87, this limited power cannot alter thei 
character of the property. If a coparcener siraplyi 
alienates his interest for consideration and dies the 
next day without eficcting partition, the pureba'ier 
would not get his “interest”, as it would cease to 
exist before it is seized. Moreover, in the southern 
presidencies also, a coparcener cannot make a gift 
of his undivided interest; nor can ho dispose of it 
by will. Suoh limited power of dealing with the 
property cannot therefore make any difference in thej 
character of the deceased’s title to, or possession of,| 
the profierty at the time of his death. But be that! 
as it may, these eonsidoratious do not apply to the 
Mitakshara family in the Punjab. Here, as in Ben- 
gal, Bihar, the United Provinces and other places, 
in Northern India, no coparcener can alienate even 
for value his undivided interest without the consent 
of his other coparceners, unless he is the karta ol 
the family and the alienation has been made for. 
legal necessity. Further, in the Punjab the right to 
have the joint property partitioned is much more' 
restricted; here, for instance a son cannot enforce* 
partition in the lifetime of the father, 105 P. K.j 
1917M The considerations which weighed with the h 
learned Judges in the Madras case therefore do mt 
apply in this province and it cannot be said that a 
coparcener holds any part of the property in trust 
beneficially for himself, within the meaning of An* 
nexure B of the Schedule, 

Lastly, there is the decision of the Allahabad 
High Court in 57 AIL 881, f which goes much fur- 
ther than Madras. In that case it was held thai lall 
court-fee is payable on letters of administration In 
respect of the shares In a bank, which been 
purchased with joint family funds bat whibh stood 
in the sole name of one of the coparcener til Ms 
death. Incoming to this conclusion* and diteing 
from the Fall Bench of the Bombay High Court in 
48 Bom. 75® the learned Judges relied principally 
on 8. '6, Oourt-fees Act, and observed that in a case 
like this, the question of tho payable on letters , 


14*' (78) 5 A/I, B. X9I8 Lah/291. : 4S 1. 0. 667 1, 
;,XCi5 P.Bi 191*1 (F.Hi)» Hftri Bishen Ohandu W* 
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of administration was to be determined by S. 6, 

^ Court- fees Act, read with Art. 11 o£ Seh. 1 and 
not by S. 19-D, It appears however that the atten- 
%im of the learned Judges was not drawn to S. 19E 
of the Act, which expressly provides that “nothing 
in S. 6 or S. 28 shall apply to probates or letters of 
administration.” The learned Judges farther observ- 
ed tbatalltbat S. 19D laid down was that where let- 
ters of administration of the efieets of a deceased 
person had been issued and court-fee had already 
been paid thereon, though not sufficient, the holder 
may nonetheless recover the property, and the 
opposite party cannot resist his claim on the ground 
that full court-fee had not been paid. With great 
respect this, again, is not a correct interpretation 
of S. 19D, which deals with property held by the 
deceased, either wholly or partially as a trustee and, 
read with the Annexure to Sch. 3, exempts such pro- 
b perty from payment of duty. As pointed out by 
Jenkins C, J. in his elaborate judgment in 29 Bom. 
161,10 the applicability of S. 19D is not conditional 
on the circumstance that there had been a previous 
grant of a probate or letters of administration. 
With the greatest respect I find myself unable to 
accept any of the reasons given in support of their 
conclusion in 57 All. 88 1^ as sound. This decision 
was followed by the Patna High Court in 17 Pat. 
542S without any additional reasons being given in 
support of that view. 

After giving the matter careful consideration, 
and for the reasons given above, I have no doubt 
that the law was correctly laid down by the Calcutta 
High Court in 23 Cal. 980^ and the Bombay High 
'(Court in 48 Bom, 755 5,^4 following those cases I 
hold that the shares in question, having been held 
]by the deceased in trust for the family, no duty is 
jpayable in the letters of administration in respect 
thereof. I would accordingly accept this appeal and, 
in modification of the order of the lower Court, 
direct that letters of administration do issue to the 
petitioner without payment of any eourt-fee. Hav- 
ing regard to all the circumstances, I would leave 
the parties to bear their own costs throughout. 

DALIP SINGH J.-.I agree. 

BECKETT J. —■ I am in full agreement with 
all that is said in the judgment of my learned 
brother Tek Ghand J. and I only wish to add a few 
remarks in the hope that they may be of assistance 
when similar applications have to be drafted in 
future. As has already been remarked, the applica- 
tion in this case has not been very well drafted, 
and it appears to be based on a misunderstanding 
^ of the true legal position. At first sight, it may 
seem to be a surprising proposition that anyone 
should be allowed to make use of the civil Courts 
for the purpose of administering the estate of a 
deceased person without paying any court-fee at all. 
This is not what actually happens. A court-fee is 
•always paid on the original application under the 
appropriate clause of Art. I of Sch. 2, Court-fees 
Act; and if the estate be small or much encumbered 
with debt, this may be all which has to be paid. 
The assets have to be added up and the debts 
deducted; and It amount or value of the property 

m respect of which letters of administration are to 
he granted does not exceed Bs. 1000, no fee is 
chargeable thereon \B, 19 {viii), Court-fees Act), 
further, exemption is ftpiewed under S. 19B of the 
, , ' ,Aet with regard to prbp^ty'Of whieh the. deceased 
'Meheenaeting only m ajkutof 1 , 

• '' 'f lejioiiltiCn of a Hindu is fwPar,' In the drdi- . 
: 'mart ^^|oihi;$indnlash%'h0'' 


his own interest in the joint family property having ^ 
lapsed on his death. But if he happens to be a 
trustee in his individual capacity, administration 
of the trust property will be necessary. Such pro- 
perty may represent practically the whole of his 
separate estate, which will then be entirely covered 
by the exemption. The estate will thus stand on 
the same footing as other estates with a net value 
of less than Ks. 1000 on which no farther .court- fee 
is payable. It is stated in 57 All. 8817 that S, 19D 
implies that letters of administration have been 
issued and court-fee already paid thereon, though 
not sufficient. As just pointed out, however, a Court 
may issue letters of administration on which no fee 
is payable, apart from the original court-fee on the 
application ; and if the whole of the estate is ex- 
empted, as being trust property or practically the 
whole of the estate, no question of any further fee 
arises. The only question, therefore, is whether the / 
estate in respect of which exemption is claimed 
under S. 19D is in fact trust property. Cases of this 
kind have sometimes been treated as raising the 
question whether the karta of a joint Hindu family 
should not be treated as being in that capacity a 
trustee for the other members of the family. In 
particular, reference may be made to the following 
observations by Wort J. in 17 Pat. 5428; 

“As I said at the commencement of my observa- 
tion, the only point to be determined in this case 
was whether Amir Chandra was a trustee for his 
coparceners. In my judgment, with great respect 
to the decision 0! some of the learned Judges to 
which I have referred, it seems to me impossible to 
contend that a cosharer member of a joint family 
interested to the extent of an undivided share in 
the whole of the property of the joint family is a ^ 
trustee for the other cosharers, I repeat it is im- 
possible to hold that view.” 

With all respect, it seems to me that an element 
of confusion is liable to be introduced if the posi- 
tion is stated in this way. The question here is 
whether the property covered by the application 
stands on the same footing as what is generally 
known as “trust property”; that is, property held 
by a person in his own name but for the benefit of 
some one else. There may be and there usually is 
some property owned by the joint family in its own 
name, that is, the name under which it usually 
has business dealings. When such property is in 
the charge of a karta, it does not seem to me that 
his position can be essentially different from that 
of a managing partner or an agent, either of whom 
may be regarded as occupying a position of trust 
for certain purposes and so become subject to many h 
of the obligations of a trustee in respect of the 
property under his charge. This does not, however, 
mean that the joint property can be treated as trust 
property in the sense mentioned above, any more 
than property held by a man in his own name be- 
comes trust property merely because it has to be 
entrusted to an agent for management. The position 
however, would be quite different if the managing 
agent became legal owner of the property in Wb 
own name, although the intention was that the 
beneficiary Interest should belong to the firm wlih 
which he was connected. ^ 

The question is not whether joint family |>tb* 
perty should be regarded as trust property merely 
heoause it happens to be under the niiahagement of 
a karta, as it wUi generally fohnd .to be ; but 
whether the karta may not sometdiheslfe a trustee 
' in,, ihe/etriet sense in;re8pct:bf certain jrbperty 
,,khleh;;ke^'heM9,;,lakisrowjl^''n^ At. first . 

sipktiythe - 
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^ seem to be based on the broad proposition that any 
joint family property in the hands of a karta is 
necessarily trust property, though I think it 
was made sufficiently clear in the course of the pro- 
ceedings that this was not the only basis on which 
the claim was being made. Had this been all there 
was in the matter, then I think that the answer 
would have been that given in 56 P.E. 1910, 

** namely that no letters of administration could be 
issued, the estate having already passed by sur- 
vivorship. 

The position, as X have said, is quite different 
when the karta purchases property in his own 
name alone but with the intention of holding it for 
the benefit of the family as a whole. I think my 
learned brother has already made the distinction 
quite clear, but it seems to me that the point is one 
which cannot have too much emphasis laid upon it, 
h since it is one which frequently arises, not only with 
regard to shares in banks in respect of which there 
are statutory restrictions, but also with regard to 
many other kinds of property, in respect of which 
there may be many perfectly legitimate reasons for 
making it desirable that i - 1 e purchase should be 
made in the name of a single member of the family, 
not necessarily the senior member. If the purchase 
is made with funds belonging to the joint Hindu 
family, the position would clearly be one of a result- 
ing trust. In England, such trusts are confined to 
purchases made in the name of strangers, but the 
IPrivy Council has made it clear that this restric- 
tion does not apply to India ; and I do not think 
that there can be any doubt that when property is 
purchased by the karta of a joint Hindu family out 
of the family funds, the presumption must be that 
^ the intention is to hold the property for the benefit 
of the family. 

The only question that remains is whether the 
question of duty is in any way affected by the fact 
that the karta has a beneficiary interest of his own 
in the property during his lifetime, and here again 
I think that my learned brother has made the posi- 
tion clear. The karta has only a life interest, which 
passes at his death. The whole of the beneficiary 
interest then passes at once to the surviving mem- 
bers of the family, leaving nothing to be passed on 
■except the empty legal title, that is, the duty of ad- 
ministering the estate as a trustee. Had the estate 
stood in the name of an outsider, the position 
would be immediately clear and it would hardly be 
suggested that full administration fees should be 
paid on the estate whenever the trustee happened 
to die. I do not think the position is materially 
d altered merely because the trustee happens to have 
had a life interest in the estate as a beneficiary. 

On this view, I think that an application for 
letters of administration in a ease of this kind 
would make the position much clearer if it began 
by setting out that the deceased was a member df a 
joint Hindu family, who had in consequence died 
possessed of no personal estate of his own except 
that shown in Annexure A of the prescribed form 
jand that the whole or most of this property was 
merely held in trust for the benefit of the whole 
family, for which exemption was accordingly being 
, claimed as shown in Annexure B. It would then be 
a mere question of fact whether the property was 
in fact trust property or not a question to be decided 
in accordance with the ordinary presumptions. The 
, heading to Bch, S, Court-fees Act, clearly sets out 

'm Vl9) 6 A.I.B. 1919 iMh. 285 : 51 1 . 0 . 651 : 56 
\ 1919 18 1919, Mt. Httam Devi v. 
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that it is to be used with such modifications, if any, 
as may bo necessary. A few .slight modifications ® 
would appear to be necessary when na application 
is being made in respect of property belonging to a 
member of a joint Hindu family, if confusion Is to 
be avoided ; but some of the arguments addressed 
to us in this cast* appear to have been based on the 
assumption that the prescribed form is not liable to 
nmdification when required. For rcasoni. aUmdy 
given I agree with the decision proposed. 

G.N./R.K. Jp^teal nccepiecL 

Hindu Law — 

(a) (’40) Mulia, Page 2S;j, Pt. (s) ; Page 203, 
Pt. (in). 

(d) (’40) Mulla, Page *294, Pt. (d). 

(’38) Gom, Page 415, Pts. (2) A (3). 

(e) (’40) MuIIa, Page 294. Pt. (i). 

(’38) Gour, Page 415, Pt. (^), / 

0) (’40) MuUa, Page 379, S. 307, Note ’*Th0 
Punjab,” 

(’38) Gour, Page 600, S. 180. 

(h) (’40) MuUa, Page 267, S. 237. 

(’38) Gour, Page 440, Para. 1162. 

(i) (’40) Muila, Page 247, S. 228. 

(*38) Gour, Page 437, Para, 1143. 
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Abduii Eashii) J. 

Boyal Calcutta Turf Glubt Calcutta — 
Defendant — Appellant 

V. 

Kishen Chand Manckanda — 

Plaintiff — BespondenL g 
First Appeal No. 119 of 1941, Decided on 17th 
December 1941, from order of Senior Sub-Judge, 
Lahore, D/- 21st June 1941. 

^ (a) Civil P.,C. (1908), O, 7, R. 11, 0. 41,*R. 23, 

O. 43, R. 1 (u) — Trial Court deciding prelimi** 
nary issue in suit regarding maintainability of 
suit on evidence relied on by patties and dis- 
missing suit with costs— Appellate Court hold- 
ing suit maintainable remanding case to trial 
Court— Order of trial Court held not one under 
O. 7, R, U and second appeal held competent 
from order of appellate Court. 

On an issue as to whether the plaint did or did 
not disclose a cause of action the Court considered 
the evidence relied on by both parties and holding 
that there was no cause of action dismissed the suit 
with costa as not being maintainable. The appellate 3 ^ 
Court allowed the appeal holding that the plaint 
disclosed a cause 0 ! action and remanded the case 
to the trial Court for further proceedings : 

Meld that the decision of the trial Court could 
not be regarded as a rejection of the plaint but must 
be taken to be an adjudication on matters raised by 
the defence nor could it be said that the appellate 
Court had remanded the suit for the admission Of 
the plaint. Therefore a second appeal was competent 
from the order of the appellate Court j Iw 
referred, ^ 

(b) Practice— Evidence— Document! atoi|ted 
by parties to be correct. 

Where all documents of evidence are admitted 
by both parties to be correct, it is not necessary to 
formally tender these documents in ©vidence. 

. CP 182 0 1] 

, '(cJClub^Turf Club— Registration of horses 
— Effect -of, explained.. ' 
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Horses are registered for a speeified purpose, that 
^ la that they Ty'OvACi becoiije eligible to enter races. 
Varions espeiises are incurred by tlie owner in order 
to acquire this eligibility. Theiefore by registering 
the horses the Turf Club gives an implied assurance 
to the owner that his registered horses will be 
allowed to run in races unless their entries are 
refused by the Stewards of the Club: (’34) 21 A.I.K. 
1934 All. 203, Disting, [P 184 C 1] 

(d) jurisdiction— Bar of —Tori Club— Dispute 
between horse-owner and Club — Orders of 
Stewards — When civil Courts can interfere, 
esplained. 

If a matter in dispute between the horse-owner and 
the Turf Club is within the jurisdiction of the Ste- 
wards and they give the person against Vt horn action is 
intended to be tahen a fair opportunity of answering 
. the charges made against him it is not open to the 
® civil Courts to sit on judgment on the orders passed 
by the Stewards. It is, however, for the civil Courts 
to determine whether a certain matter in dispute is 
within the jurisdiction of the Stew^ards and if so, 
whether they have acted in accordance with the 
elementary principles of natural justice and fair 
play. The jurisdiction of the civil Courts can only 
be "esercised within these narrow limits. 

[P 186 C 1] 

S. C. Isaacs and Ishwar Das Klianna — 

for Appellant. 

Jagan Nath Aggarival and Yishmi Daita — 

for Respondent. 

JUDGMENT — The material facts of the case, 
for the purposes of this appeal, may be shortly 
stated. The plaintifi Mr. Kisben Gband Manchanda 
keeps a number of horses and enters them in various 
race meetings every year. Defendant 1, the Royal 
Calcutta Turf Club, (hereinafter referred to as the 
Turf Club) organizes horse racing at Calcutta and 
races are run under the rules framed by this Club 
at several other stations also. The plaintiff’s case is 
that defendant 1 published and circulated a pros- 
pectus at Calcutta and other centres, including 
Lahore, for the Monsoon Meeting in the year 1940. 
The plaintiff wrote to the Turf Club intimating his 
intention to ran sis horses and asking for six stables 
to be allotted to him in terms of the prospectus. 
He sent a cheque for Bs. 60 to the Secretary of the 
Turf Club as entry fee for these horses. The Secre- 
tary informed the plaintiff at Lahoi'e that his 
cheque had not been received within the stipulated 
time and, therefore, his entries bad been refused 
for the first day. There had been some difficulty 
if about cashing this cheque, and the plaintiff had, 
therefore, to send anothei* cheque in lieu thereof for 
Bs, 60-4-0. The plaintiff was annoyed at the action 
of the Secretary in respect of the non-acceptance of 
the first cheque and he, therefore, appealed to the 
Stewards of the Club, During the progress of the 
Monsoon Meeting and after several horses of the 
plaintiff had taken part in a number of races a dis- 
pute arose between his trainer and the syces em- 
ployed by him. The syces struck work and their 
services were dispensed with by the trainer of the 
plaintiff. The syces made a false report to the 
acting Secretary to the effect that they had been 
hea*en, that their services had been wrongfully 
dispensed with and that their returh fare had not 
been, paid. The Secretary took eognizanoe of the , 
of the syces ahd armged that an enquiry 
, held by the Sjfeipendiary Steward of the 

■ 'TO#', without., referring the complaint' iothei 'plaintiff 
plaintiff 'did,, anbrhit 'to this. 

' 'np the 


domestic affair between his trainer and his syces 
and that the Stipendiary Steward had no jurisdio- ^ 
tion to make an enquiry into the false complaint 
lodged by the syces. Several letters were exchanged 
between the Secretary and the plaintiff which crea- 
ted a good deal of unpleasantness as a result ol 
which the plaintiff was informed by a letter, dated 
7th September 1940, that the Stewards of the Olab- 
bad decided to refuse all entries from the plaintiff ^ 
for 14th September 1940 and that in future meet- 
ings also his horses would not be allowed to run. 
This decision of the Turf Club was communicated 
to the Lahore Hace Club (defendant 2). As a result 
of this communication, the plaintiff was prevented, 
from entering his horses at the Lahore races also. 

On these allegations the plaintiff prayed that he be 
granted a decree to the effect that he was entitled 
to enter and run his horses for race meetings under 
B. C. T. C. rules of racing and otherwise and that / 
the defendants be restrained by mandatory injunc- 
tion from refusing the entries of the plaintiff’s 
horses in future. 

It was pleaded on behalf of defendant 1 inter 
alia that as no part of the cause of action had 
arisen within the jurisdiction of the Lahore Courts 
the suit was not cognizable at Lahore. It was also 
pleaded that the plaint did not disclose any cause 
of action as under the rules of the Turf Club the 
Stewards had absolute discretion to refuse any entry 
and the plaintiff could not claim to run his horses 
at any of the meetings arranged by the Turf Club- 
as a matter of right. Defendant 2 also pleaded that 
the plaint did not disclose any cause of action that 
race meetings were organized under rules framed by 
various race clubs and the authorities of the clubs 
had full discretion in refusing or admitting any ^ 
entries they liked. The discretion of the clubs could ^ 
not form the subject-matter of any litigation, even 
though such discretion may have been exercised in 
an arbitrary or capricious manner. On these plead- 
ings the trial Court framed the following two issues? 

(1) Has this Court jurisdiction to hear this action 
and grant the plaintiff the relief claimed against 
defendant 1 ? (2) Do not the allegations in the 
plaint disclose a cause of action ? 

On issue 1 it was held by the trial Court that the 
suit so far as it related to the issue of a mandatory 
injunction restraining the defendant from refusing 
the plaintiff’s horses entries in future was not 
maintainable at Lahore, *‘but that the suit in so- 
far as an injunction was desired against defendant 1 
restraining that defendant from interfering with 
the plaintiff’s right to run his horses in meetings 
held by defendant 1 was entertainable at Lahore,” h 
It was further held that as against defendant 2 the 
suit was entertainable at Lahore in its entirety. 

On issue 2 the trial Court held that the plaint did 
not disclose what legal right of the plaintiff had 
been infringed by the defendants. It was further 
held that even if the plaintiff had a cause of action' 
such cause of action had been taken away by B. 26 
of the rules of the Turf Club, which gave the 
Stewards absolute discretion to refuse or accept any 
entries for any of their race meetings. On these 
findings the suit was dismissed with costs. Oh ap- 
peal by the plaintiff the learned Senior S^ibotdmath 
Judge held that the Lahore Courts had, jurisdic- 
tion to entertaip the suit in its .entirety against 
, both the defendants, It was farther /held that the 
trial Court had confused the quesfei^mOl, Relief ad- 
missible under the <aroumstances‘.wlih' the question 
; as to wh6lto/the'-|d#iht,dld,;hie';dia;,^'t*dlsolose'a ' 

tot. to, ' 

' : 'dteeiof aetibn th# leaijsbCjSeuldr - 
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remanded the case to the trial instance observed that the claim had beer, rejceted, ^ 
roceedings in accordance with in the decree it wiis stated that the plaint bad been 


Subordinate Judge remanded the case to the trial 
^ Court for further proceedings in accordance with \ 

law. Against this decision two appeals have been i 

preferred to this Court, one by the Turf Club and 
the other by the Lahore Eace Club. In this jndg- \ 

ment I will deal with the appeal preferred bv the < 
Turf Club. , 

At the hearing Mr. Jagan Nath Aggarwal raised ' 
a preliminary objection, on behalf of the respondent, 
to the efli,ect that no second appeal was competent i 

in this case. Very elaborate and'lengtby arguments ^ 

were addressed to me by both parties on this preli- 
minary objection. The learned counsel for the respon- 
dent contended that the order of the trial Court 
dismissing the suit was in substance an order under 
0. 7, E. 11, Civil P. C., rejecting the plaint. The 
learned counsel argued that if a trial Court comes 
to the conclusion that the plaint does not disclose a 
s cause of action it is its duty to reject the plaint and 
that it the Court after holding that the plaint dis- 
closes no cause of action dismisses the suitthaorder 
of dismissal is still an order under 0. 7, B. 11 of 
the Code. An appeal lies against this order as the 
rejection of the plaint has to be deemed to be a 
decree under the definition of decree in S. 2 of the 
Code. The order of the learned Senior Subordinate 
Judge on appeal holding that the plaint disclosed a 
cause of action merely amounted to a direction to 
the trial Court to admit the plaint and to begin the 
trial of the suit on the merits. Such an order was 
not appealable. The learned counsel relied on a 
number of authorities in this connexion. In 60.L.J. 
2141 the Court of first instance rejected the plaint 
on the ground that it contained two inconsistent 
claims and the Court of appeal held that the plaln- 
tifis were entitled to press both claims in one suit 
^ and directed the first Court to proceed with the trial 
of the suit on its merits. In these circumstances, it 
was held on appeal by the defendant that the order 
of the Court of first instance was an order rejecting 
the plaint and, therefore, a decree, and the order of 
the appellate Court was an order admitting the 
plaint which not being a decree, nor an order under 
S. 362, Civil P. C,, was not appealable. It was held 
in A. I. E. 1929 Lab. 882 that an order of an appel- 
late Court setting aside an order of the Court of 
first instance rejecting a plaint and directing it to 
proceed with the trial of the suit on the merits is 
not an order under 0. 41, B. 23, and is not appeal- 
able under 0. 43, Eule 1. This was a judgment by 
Addison J. A Letters Patent appeal was preferred 
against this judgment and the decision of the Divi- 
sion Bench is reported in A.X.B. 1931 Lah, 497,2 
4 It was urged before Shad! Lai C. J. and Broad- 
way J. that the trial Court rejected the claim and 
not the plaint and that the order of the first appel- 
late Court should, therefore, be treated as an order 
setting aside the decision of the Court of first in- 
stance on a preliminary point and remitting the 
case for a fresh decision, The Bench, however, ob- 
served that this contention ran counter to the ex- 
press wording of the decree which was framed by 
the Court of first instance. I sent for the High Court 
record of this case but the decree of the Court of 
first instance could not be traced* It appears, how- 
-ever, that though ha the judgment the Court of first 


i* r07) 6 C.L J. 214, Braja Lai v. Hpendra Krishna, 
2, (*29} 16 A. I, B. 1929 Lah. 83 : 108 I. 0. 397, 
Cotton Trading Syndicate Commission Agency v, 

' Malawa Mai- Shiv Bam Das. on 

; 3. (’81) 18 A,I.E, W81 Lah. '497 ! 181 10. 750 : 82 
! ‘ B.IiiB, to9, Cbttoa Trading Syndicate Comipission 
AgOaoy, Bombay ‘Vi Ma;lawa‘]&l-Shiv'Baiia Das* 


in the decree it w)i(5 stated that the plaint bad been 
rejected under 0. 7, R. 11 nf the Code. In A. L E, 

1937 Lah. BBO-* it was laid down hj OoUstreani J. 
that when a plaint hia been rejected I'Or want of 
compliance with the provlsi-jn.- of S. SO, Clvd P. G., 
the order of rejection mast he re.^arded tio one pasFed 
under O. 7, R. 11, Civil P. G., an-I not as a Judg- 
ment disposinu' oi a suit c.i a preiiudnaTy point In 
such a case an appeal does rsot lie the ^rrier 

of the appellate Court setting aside an urder oi the 
Court of first instance r&'jeeting a plaint uri Ici* 0. 7, 

E. 11 of the Code and directing the trial Coarti to 
proceed with the trial of tlio suit. In my opminn 
the authorities referred to above arc not appjicaido 
to the facts Oi the present case. In all the re|wetr*d 
cases the trial Court had definitely pas-icd an ordev 
under 0. 7, R. 11 of the Code rejectim:; the ntaint. 

In the case reported in A. I. E. 1929 Lab, 83- the / 
trial Court “rejected the claim.** When, however, 
a decree-sheet was prepared it was stated therein 
that the plaint had been rejected under 0. 7, B. 11 
of the Code. In the present case the trial Court 
after deciding the two preliminary issues frame*.! by 
it dismissed the suit with costs. The decree framed 
by the Court also states that the plaiiitiil’s suit is 
dismissed with costs and that ho shall pay costs 
separately to defendants 1 and 2, The costs were 
taxed on the ordinary scale applicable to the deci- 
sion of the suit on the merits. 

Mr. Jagan Nath contended that the plaint can be 
rejected at any stage, that if the Court uses phraseo- 
logy which Is not in accordance with the provisions 
of the Civil Procedure Code the order must still bo 
r^arded as the rejection of the plaint under 0. 7, 

B. ll and not a dismissal of the suit. In this con- ^ 
nexion reliance was placed on A. LB. 1935 Oai. 764.® 

In this case on an application by the plaintiff an 
amendment of plaint by addition of a relief for pos- 
session of the suit property was allowed and he was 
directed to give the value of the property and to put 
in the deficit court-lee in view of the relief claimed. 

On his failure to comply with the order, the Court 
dismissed his suit in default and refused to allow 
him permission to withdraw the suit under 0. 23, 

B. 1, Civil P. C. In these circumstances it was held 
that the proper order in the circumstances would 
not be a dismissal of the suit but the rejection of 
the plaint under 0. 7, R. XI, Civil P. C„ and that 
the effect of the order of dismissal would be the 
same as if the Court had passed the order in correct 
form, namely an order rejecting a plaint. A fresh 
suit was, therefore, not barred by any provisions of 
the Civil Procedure Code. This case falls directly ^ 
under oL (b) of B. 11 of 0. 7. The relief claimed was 
under-valued and as the deficiency in the <x>urt-£ee 
was not made good the Court was bound to reject 
the plaint without deciding any issue arising in the 
suit, The merits of the case were not taken into 
consideration at all. 

In the present case issue 2 was to the effect whe- 
ther the allegations In the plaint disclosed a cause 
of action* In deciding this issue the Court, however, 
went much further than the terms of the issue and 
considered at great length the question 'ts tb ^he* 
i ther the present suit was or was not maimtaiuabK 
Both parties had stated in the trial Court that the 
. Buies of Bacing framed by the B, 0. T* 0. were 
, binding on them, A printed book emhddylag these 


4. m) 24 A.LE. 1937 Lah. 389 1 173 LC, 863; 39 
P.L.B* 720, Basheshar Nath y.'Bidhi Chand* 

$i fS5) 22 A* L B* 1933 CaL 764 J 160 LC. 8S; 40 
C. W» N, 1390, Kiran Olumdra y, Buma Chandra, 
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' rules was placed on the record. Similarly rules 
^ framed by the Labore Eace Club were also produced. 
Prospectuses of the two Clubs and the correspon- 
dence that had taken place between the plaintifi 
and defendant 1 was also placed on the record, 
IThese were all items of evidence which were admit- 
Ifed by both parties to be correct. In these eircum- 
Istanees^ it was not necessary to formally tender 
[these documents in evidence. During the arguments 
in the trial Court the plaintifE relied on Br. 42 to 55 
of the Buies of the Turf Club and argued that a com- 
pleted contract had come into existence between 
him and defendant 1 by the registration of his 
horses by the Club under the above mentioned rules. 
The plainfciS, therefore, relied on certein items of 
evidence in the case* Defendant 1 contended that 
registration of horses did not bring any contract 
into existence between the plaintiS and the Turf 
b Club and that even if it be assumed that such a 
contract did come into existence the Stewards of 
the Club had absolute discretion to refuse or cancel 
entries under B. 26 of the Buies of Eaoing. Both 
sides having relied on the rules the trial Court dis- 
cussed these rules in detail in its judgment and 
gave the following finding : 

“The exercise of the absolute right, if any, vested 
in the plaintiff to run his horses is subject to the 
rules of the Club in the activities of which he desir- 
ed to take part. The right becomes a qualified right, 
the qualification being that it is within the discre- 
tion of the Stewards of the Club to accept or not to 
accept plaintifi’s entries. As the rules are binding 
on the plaintifi he cannot give the go-by to those 
rules and say that he has been unjustly treated by 
the Stewards of the Club and that a Court of law 
should interfere to redress his wrong.’* 

These observations were founded on E. 26. The 
trial Court repeatedly mentioned in its judgment 
that in view of the rules, the present suit was not 
maintainable. In conclusion the trial Court passed 
an order dismissing the suit with costs and awarded 
costs separately to each one of the defendants. It 
was never intended by the trial Court to reject the 
plaint and no order rejecting the plaint was there- 
fore passed. In substance the trial Court decided the 
preliminary issue in the case dealing with the evi- 
dence which was relied upon by both parties, that 
Is the Buies of the Turf Club. The concluding por- 
tion of the judgment of the lower appellate Court 
also does not point out that the suit is being reman- 
ded for the admission of the plaint, The case was 
remanded for further proceedings. It appears that 
according to the lower appellate Court the defen- 
ds dant had raised a legal contention to the efiect that 
no actionable wrong had been committed and that 
a civil suit was, therefore, not competent. The Court 
dealt with matters raised in defence also and there- 
fore, the decision of the Court could not be regarded 
as a rejection of the plaint but must be taken to be 
an adjudication on matters raised by the defence. 
In determining whether the plaint has been rejected 
by the Court of first instance one has to look 
primarily to the judgment of that Court. The trial 
Court held in^ this ease* firstly that no contractual 
relationship between the parties had been brought 
into existence by the registration of the plaxntifi’s 
horses and secondly, that If any contract came into 
existence giving the plaintifi .a cause of action this 
right bad been taken away by the overriding provi- 
sions of B. 20. I accordingly 'hold that a prelimi- 
nary issue about the ma&l0^nabiii1y d the suit 
, havlng^been decided by'the;trja)l appeal 

ise«|etenl iii this case the remand orde? 


It was also contended by the learned counsel for ^ 
the appellant that if the remand order does not fall 
under 0. 41, R. 23, Civil P. 0., it is covered by 
B. 23A of 0. 41 framed by this Court, and that 
even in that case an appeal to this Court would be 
competent under R. 43 (1) (u) as amended by the 
rules of this Court. It was urged that either the 
senior Subordinate* Judge has disposed of the case 
on a preliminary point or has disposed of the case 
“otherwise than on a preliminary point.” If the 
case has been remanded under S. 151, Civil P, C., 
then the case has been disposed of otherwise than 
on a preliminary point and falls within the purview 
of B. 23A of 0. 41 and the order of remand is 
appealable. It is unnecessary to consider the ques- 
tion of the applicability of R. 23 A in view of my 
decision that the trial Court dismissed the suit as 
being not maintainable and did not merely reject 
the plaint under 0. 7, B. 11, / 

Before dealing with the law points arising in this 
appeal, it is necessary to give in some detail the 
history of the incidents which led to the present 
litigation. On 4th September 1940, the six syces of 
the plaintifi presented an application to the Seere- . 
tary of the Turf Club stating that they had been 
beaten and abused by the plaintifi at 9 P. M. on the 
previous day, and that when they had complained 
about their maltreatment the next morning the 
plaintifi had wrongfully dispensed with their ser- 
vices in spite of the fact that they had worked to 
his entire satisfaction for a number of years. The 
syces further alleged that they were entitled to 
railway fare from Calcutta to Lahore as they wanted 
to return home and as they had been brought by 
the plaintifi from Lahore to Calcutta in order to 
look after his horses. They prayed that some g 
arrangement may be made for their obtaining the 
railway fare from the plaintiff. On this application 
an order was passed on 5th September by the Ste- 
wards of the Club that the Stipendiary Steward 
should make an enquiry into the allegations of the 
syces. On the same day the Secretary wrote to the 
plaintiff that a complaint had been lodged against 
him by six syces, that the Stipendiary Steward will 
hold an enquiry into the matter at the Club pre- 
mises at 11 A.M. on the 6th and that the plaintiff 
should be present at such an enquiry, Mr, Kishen 
Chand wrote at once to the Stipendiary Steward 
acknowledging receipt of the letter of the Secretary 
and enquiring under which of the Rules of Racing 
was the enquiry to be held. On 6th September the 
Secretary wrote to the plaintifi that his letter dated 
the 5th had been handed to him by the Stipendiary 
Steward. He stated that the enquiry was to be held h 
under E. 26 of the Roles of Racing. He relied in 
his letter on the following portion of B. 26,: 

“To make enquiry into, finally decide and deal 
with any matters relating to racing whether or not 
referred to them by the Stewards of a meeting.” 

The plaintifi sent a reply to this letter the same 
day. He urged that a dispute between him and his 
syces was not a “matter relating to racing” and 
that the Club had no right or jurisdiction to hold 
an enquiry into the false complaint preferred by the 
syces against him. On 7th September the Secretary 
wrote to the plaintifi that the Stewards of the Oluh 
will enquire into the complaint of the sycea and 
that the plaintifi should come into the enqniry 
room at 5-30 B. M. The plaintifi sent a reply the 
same day that he was taking exception to the Ste- 
wMs of the Club assuming jurisdiction ilk a matter 
that, did not concern racing, that the «>mpiaini mm 
^ not ,in any csbnnecW ■ with facikg'-knfi that it 
mM. smpre appr^riately In a Oourt of 
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g law. Ha was, therefore, not prepared to attend any 

enquiry. On the same evening tbo Secretary wrote 
to the plaintiS that he bad been instructed by the 
Stewards to inform him that they had decided to 
refuse and wlJl refu.se any entries from him for 
Saturday, the 14th instant and also to state that 
his entries for race meetings under K,G.T.C. Hulcs 
of Eacing will be refused in future. To this letter 
the plaintiS sent a long reply again questioning the 
. jurisdiction of the Stewards of the Club to settle a 
dispute between him and bis syces. He iiiso referred 
to certain other Incidents but it I 3 unnecessary to 
reproduce this letter. 

The Turf Club is an uniueorporatfd members* 
club and theplaintltl is not a member. The govern- 
ing body of the club eon-lsts ol five Stewards who 
are elected every year. The powers of the Stewards 
^ of the Torf Club are given in E. 26. Eules 42 to 46 
® deal with the registration of horses. Kule 42 lays 
down that no horse can be entered for a race under 
the Turf Club rules unless he has been registered. 
Hole 43 lays down the mode of the payment of fees 
for registration. It is provided by R. 44 that an 
ownar cannot change the registered name of his 
hr>*ft without the permission of the Stewards of the 
that If such permission is granted a 
300 shall be charged unless remitted or 
reducid by the Stewards. Rules 45 and 46 lay down 
penalties if the owner 0 ! a registered horse does 
certain acts in contravention of the rules of the 
Turf Club. It Is enacted by B. 50 that a horse is 
not qualified to run for a race unless he has been 
duly entered for the same. It is provided by R. 59 (a) 
that no entry will be received for any race except 
upon the condition that all disputes, etc., relating 
c to the entry shall be decided in accordance with 
the provisions of the Rules of Racing of the Turf 
Club and that such decision shall be fin.al. 

The first point raised by Mr. Isaacs on behalf of 
the Turf Club was that the lower appellate Court 
had erred in holding that**by virtue of registration’* 
of the horses certain rights and obligations were 
created between the parties which entitled either 
of them to seek redress in a Court of law if any 
actionable wrong had been committed. The learned 
counsel urged that the issue of the prospectus of 
the Monsoon Meeting was not an offer to the owners 
ol registered horses to do business with them, but 
%vas meraV an invitation to owners of race horses 
to mak The issue of a prospectus was on 

the s«s,|iiTOOting as the- advertisement of a manu- 
facturer. When an entry was sent by an owner for 
d any of the races advertised in the prospectus that 
constituted an offer by the owner to enter into con- 
traotual relationship with the Turf Club. If the 
offer is accepted by the Stewards a contract between 
the two parties comes into existence. If the entry 
is refused by the Stewards there is no completed 
contract and the refusal of an entry is, therefore, 
not an actionable wrong. The plaintiff, according 
to the learned counsel, had no right to get his en- 
tries accepted. It was absolutely within the discre- 
tion of the Stewards to accept or refuse entries. 
Their intimation to the plaintiff that they would 
not receive any entries from him for the races to be 
held on 14th September 1940 and also for future 
race meetings merely amounted to a refusal by the 
club to enter into any contractual relationship with 
the plaintiff or to do business with him. No one 
could be forced to enter into business relations with 
someone else and unless the entry was aecepted the 
Stewards of the Club were merely declining to do 
business and the letter of 7th ^^mber simply 


amounted to an intimation to the plaintiff that the 
Turf Club wan not prepared to deal with him. Ir: 
Ruppfirt of this- contention the learned counsel re- 
ferred to R. 50 which lays down that a horse is not 
qualified to run for a race unle^-'s be has been duly 
entered for the same. The words **du!y entered’* 
jiieait that Ins entry Ivi-i been accer-teo* by the- 
Stosvards of the Club, Be banco was placed in this 
connexion on A.I.K. 1934 Ah. 203.® Is was held in 
that ease ihut apart frojii ?'yeciui leijislutioii, it h; 
open to t! shopkeeper any time tc refuse tc? deal wiili 
any member of the public, and it is not necpsairy 
for the shopkeeper togivc any rcasnrt for his refosah 
The opening of a shop is a mere invitation tlwi 
public to come into that shop. Such an invit-atiop. 
can he revoked at any moment. It is vomutary isnd 
without consideration. 

The f.ucts of the case were that Mr, Minck plain- 
tiff entered into the shop of Messrs. Treveilion ak J 
Clark at Mussoone and asked for soma vioiets. 
Owing to some previous events the defancUuts had 
issued a- notice to all their shops that the plaintiff 
should not be served if he came to buy any articlo 
at their shop. The salesman refused to sell th© 
bunch of violets to Mr. Mlnek who brought an action 
for damages for breach of contract and for slander 
against the defendants. In these circumstances, it 
was held that the suit was not maintainable as no 
completed contract had come into existence hj the 
defendants displaying violets for sale. The next ease 
referred to by Mr. Isaacs is reported as (1920) 3 
K. B. 497J In this case the plaintiff desired to 
be present at the first perforixianco of a play at a 
theatre. He knew that, in consequence of his having 
made certain serious and unfounded charges against 
some members of the theatre staff, an application 
for a ticket in his own name would bo refused. He, 
therefore, obtained a ticket through the agency of a 
friend who bought the ticket at the theatre without 
disclosing that it was for the plaintiff. When the 
plaintiff went to the theatre he was refused admis- 
sion. In these circumstances it was held that; the 
non-disclosure of the fact that the ticket was bought 
for the plaintiff prevented the sale of the tickes 
from constituting a contract as alleged, the identity 
of the plaintiff being in theoircumstances a material 
element. The action therefore failed. The above 
mentioned two cases were quoted to show that a 
contract comes into existence only when the custo- 
mer makes an offer and the tradesman accepts that 
offer. In the present case it was submitted that the 
plaintiff was in the position of a customer and the 
Club occupied the position of a tradesman. The 
Club could not be compelled to accept the entries ol 
the plaintiff’s horses and therefore no contract of 
any type whatever cam© into existence between the 
plaintiff and the Turf Club. Reference w^as also 
made to 47 All. 434,® but that ruling is not in point. 

It was also urged that the whole claim in the plaint; 
was regarding the future and that a civil Court had 
no right to order the Turf Club to enter into con- 
tractual relationship with the plaintiff in future. 
Registration of horses merely made the horses 
eligible to be entered for the races. It did not confer 
any rights on the owner and did not create any 
obligation on the part of the Club to accept the 
horses for raeea held under their managements 

6. (’34) 21 A. I, B. 1934 AU. 203 ; 147 I. C. 9l2 : 

1934 43, Treveliioa & Clark v, Minok. 

7. (1920) 3 K,B. 497 : 36 T,L.B. 7S9, Bald v.Batt. 

8. (*25) 12 A, L B. 1925 All. 253 J 86 tO. 695 ; 4T 

AU. 434 : 23 A. h. J. 219, |ta Ugrah Blngh v. 
Benares Hindu University* 
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^ Tbe position taken up by Mr. Jagan Natb^ on 
behalf of the respondent, was that the status of his 
olient and bis property bad been ^endangered. The 
respondent had spent large sums of money in acquir- 
ngand registering his horses. If be were not given 
'1 chance to enter his horses in the various races 
organized by the Turf Club his property will dwindle 
usefulness and value. Eegistration of ^ horses, 
according to the learned counsel, gave rise to a 
completed contract between the Turf Club on one 
side and the owner of the horses on the other. 
Under K. 42 no horse can run in a race organized 
by the Turf Club unless he has been registered. In 
order to make a horse eligible for racing the^ owner 
has to pay Bs. 10 as registration fee. Under the 
rules the registered name cannot be changed except 
with the permission of the Stewards and then also 
on payment of a fee of Kupces 300. The registered 
horses cannot ran at any unsanetioned meeting. 
The sale of such horses is also subject to certain 
restrictions. It was submitted that the disability 
suHered by the owner of the horses and the pay- 
ments made by him are for a specified purpose and 
ihat is that the registered horses shall be allowed to 
enter for the races. It was urged that the mornent 
an owner has registered a horse he becomes a client 
@f the Tnrf Club; by making certain payments ho 
has acquired certain rights; the rights acquired by 
him may be taken away by certain provisions in the 
rules of racing framed by the Turf Club but it is 
for the Courts to determine when a dispute arises 
whether it falls within the purview of the rules 
or not. 

Having carefully considered the arguments ad- 
vanced on both aides I am of the opinion that the 
respondent cannot be regarded as a stranger by the 
Turf Club in the same manner as Mr. Minok was a 
stranger to Messrs. Travellion & <31ark in the case 
Ireported as A. I. R. 1934 AIL 203.® Horses are regis- 
tered for a specified purpose, that is that they would 
Ibecome eligible to enter races. Various expenses are 
incurred by the owner in order to acquire this 
ieliglbillty. It seems to me, therefore, that by regis- 
[tering the horses the Turf Club gives an implied 
assurance to the owner that his registered horses 
iwUl be allowed to run in races unless their entries 
are refused by the Stewards of the Club. This con- 
clusion is fortified by the fact that ordinarily no 
acceptance of the entries is communicated to horse 
owners. Every entry sent by the horse owner is 
taken to have been accepted unless refusal of such 
an entry is communicated to the owner. This shows 
that the acceptance of an entry is a purely formal 

^ matter and that in the absence of a refusal every 
registered horse whose entry is sent in must be taken 
to have been accepted for a race. The cases dealing 
with tradesmen are not applicable in so far as a 
tradesman has no registered customers and does not 
charge any fees from a customer for registration. 
There is a complete absence of any payment by the 
customer until his ofier to purchase an article has 
, been accepted by the tradesman. As a payment is 
levied for the r^istration of horses and the owner 
also mMm a number of disabilities as a result of 
registration! hold that the registration by the Club 
embodies m implied assurance that the registered 
horses will be allowed to run unless for some reason 
th 0 entries of;teh horses are refused or cancelled. 

The next point urged by Mr* Isaacs on behalf of 
the Turf Club was that by virtue of Buie 26 and 
IS (u) the Club has reserved certain rights for 
^ the Stewards, Persons who 'get their horses regia- 
, , 4«ied dot^''trlthopen.eyat..''Th#y Morehand 
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been duly entered for the race and that to refuse ^ 
entries is within the discretion of the Stewards. If 
therefore Stewards refuse any entries it does not 
give rise to any right of action, in other words any 
rights acquired by registration by^ the owners are 
taken away by the overriding provisions of Rr, 26 
and 13 (ii). It was further submitted that as the 
Stewards have been given absolute discretion it is 
within their powers to act arbitrarily or capriciously 
and that the Oourt cannot enquire into the reasons ^ 
or the motive of the Stewards in refusing certain 
entries. Reference was made in this connexion to 
1895 A. C. 587 It was held in this case that no 
use of property which would be legal if due to a 
proper motive can become illegal because it is 
prompted by a motive which is improper or even 
malicious. It was further held that the owner of 
land containing undergroundwater, which percolates 
by undefined channels and flows to the land of a / 
neighbour, has the right to divert or appropriate 
the percolating water within his own land so as to 
deprive his neighbour of it : And his right is the 
same whatever his motive may be, whether bona 
fide to improve his own land, or maliciously to 
injure his neighbour, or to induce his neighbour to 
buy him out. Reference was also made to the case 
in (1932) 2 K. B. 478. In this case the plaintifi 
who was a clerk of the course at West Mailing pony 
races in the autumn of 1927, complained that with- 
out giving him any opportunity to hear and reply to 
any charge against him, the Stewards of the Pony 
Turf Club in March 1929 resolved to put him on the 
forfeit list on the ground that certain stakes won at 
West Mailing in 1927 had not been paid. It was 
held that “provided that the matter was within the 
jurisdiction of the Stewards and if they gave the a 
person affected reasonable notice of what he had to ^ 
answer and an opportunity of being heard, the High 
Court was not a Oourt of appeal from the Stewards. 
Supposing that the High Court thought that the 
Stewards came to a wrong decision they had no 
jurisdiction to give effect to their view. The plaintiff 
had not undertaken to hold meetings subject to the 
opinion of the High Court on racing matters, a most 
unsatisfactory tribunal to deal with racing matters. 
The plaintiff had undertaken to hold meetings sub- 
ject to the jurisdiction of the Stewards of the Pony 
Turf Club, who do know something about racing 
matters, whereas the High Court does not.’* It 
was urged that in view of the two cases referred 
to above it was not open to a Court of law to ques- 
tion the action of the Stewards as they possessed the 
power to refuse any entries at their discretion under 
Rule 26. h 

In my opinion the learned counsel for the Turf 
Club is right in so far that the civil Courts cannot 
substitute their judgment for that of the Stewards. 
The sufficiency of the reasons for refusal of entries 
is not for the civil Courts to weigh. The Stewards 
are the sole Judges whether certain entries ought or 
ought not to be refused. In (1932) 2 K. B. 4781® 
which was relied upon by the learned counsel for 
the Turf Club it was however laid down that “pro- 
vided that the matter is within the jurisdiction of 
the Stewards, and if they give the person affeotM 
reasonable notice of what he has to answer 4hd an 
opportunity of being heard, the High Couri is hot 
a Court, of Appeal from the Stewards.*^;, ,'lt; Is clear 

9. (IS95) 189S A. C. 687, Mayor, Altemea and 
Burgesses of the Borough of Bradford; v. Edward 

mnt 894, 
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^ therefore that pruvidotl the inatier in i? •- 

tween the parties i? within Ibe Juie''hctO'r. ji -he 
Stewards, the Stewards’ decisKm unassinlaltle. Ji 
was contended hy hFr. Ja-wi Nath, aiid, in tny ^pi- 
nion rightly, that it w'as for the Gonrts h) .h;.,oV{n ..-o 
whether tho ina-itc]' in (lis}»ute .-n tbi.- ;* » o l.' 
wlthni the piiLwrew* of the rales n raei’.r: imu e i I*v 
the Turf Cinh, The whUo dispute rn-- --o.: o". 
compiaint prulerred i3y t'ne su-ie.' au uir.'-it -i-n 

till, the principal item ei {li->pi;:,e i'cn-a tho .i-tur'i. 
fare from Calcutta to Lahore Xhi- matter was 
?i listed by the Scew'ards tu tlm Stipontidip', Stewar I 
/nr inquiry. The Seci'otar^w wrote in fh^'nlaintifl lua:; 
the matter tell within tho ])ui*vie<,v on It. 26, which 
Biiipowers the Stewards ro make inqi-.r and lh»;.l:y 
decide “any matter rrdathig ramng.’* dVho ins 
however to decalo vdiethcr the dispute between the 
syces and the owner witii reepoel to the return rad- 

b way fare tu L-ihore was a matter relating to ruciug; 
in other wor<is, it Is for the law Courts to dfeterndisO 
a? laid down iu (1932) 2 K. C. 47S^‘> whether tbe- 
matter falls within the jorisdlction of the Stewards, 
In (1874) 9 Ex. 190^ Lord Chief Laron Kdiy, 
speaking of the committee of a mutual marine assu« 
elation or club says : “They are bound in the exer- 
cise of their functions by the rule aspiessed in the 
maxim audi alteram partem, that no man shall 
he condenmod to eonsequerjces resulting from alleged 
misconduct unheard and without ha vim- the oppnr- 
tunity of making his clelence. The nilu is not eon- 
fined to the conduct of strictly i/\gai tribunals, hut is 
appUeabic to every tribunal or body of piorsons in- 
%msted with authority to adjudicate upon matters In- 
woWing civil consequences to individuals.” This was 
a case of a voluntary association and the action wu> 
brought by one of the members, Tbo ohrervations 
reproduced above are however of general appheation. 
The following observations occur in the. Privy Cinm- 
cil judgment in 1902 A. C. 213^3 ; 

‘Tf persons in the position of the appellants, act- 
ing in the execution of a public trust and for ihe 
public benefit, do an act which they are authorized 
by law to do, and do it in a proper manner, though 
the act aO done works a special injury to a particu- 
lar individual, the individual injured cannot main- 
tain an action. He is without remedy unless a 
remedy is provided by the statute. .... In a word 
the only question is, has the power been exceeded ? 
Abuse is only one form of excess.” 

It w’^as conceded by Mr, Jagan Nath that U the 
Stewards of the ciub for any reason which they con- 
sider sufficient, refuse the entries of the plaintifi the 
plaintiff has no cause of action, provided that the 
® matter in dispute is within the jurisdiction of the 
Stewards and they give the person affected, reason- 
able notice of what he has to answer and opportu- 
nity of being heard. The aliegations in the present 
case are that the matter in dispute was not within 
the jurisdiction of the Stewards, that even if tbo 
plaintiff did not appear the Stewards ought to have 
held an inquiry in a proper manner and then and 
then only were they competent to pass an order of 
the type complained against in the presens case. 
Mr. Isaacs referred to Br. 71 and 16 and contended 
that these two roles gave the Stewards power to 
regulate and control the conduct of all owners, per- 
sons attendant on horses and stable servants. It is 
not for me to determine whether Br, 71 and 16 cover 

11. (1874) 9 Ex. 190 : 13 P. H. 22 ; 30 L. T. Slo : 

22 W. R. 709, Wood v. Wood. 

12. (1902) 1902 A. 0, 213 ; 71 L. d. T. 0. 39 ; 8d 

Xj. % 732 : 67 J. X\ 103 : 18 T. L. B. 190, Mayor 

and Councillors of East Fremantle v. Aaaols. , 

1942 W24 


li . i. N 1 ? * A i /< i It :Z \kl'J </. 

1 4 the -ycL ’ .jj:)’,;? fO’’ '‘y Ui- 7,!‘:TTJiL. A* 

Lii:‘ ■i5‘ly qUi. >ii!n : “i rv ui-c* whetX!>;r t,.!'' 
-a.’ niaiatain^iu^B. li r i ■ b-l-i iTiat A nniii.- 
'Uin'ihl' u Vv*iiF b- V IL*-* 'ri-t: todtiti;/- 

iUTit V, i’' ilii' <l( ", I. ".i'? 

tl.u A. tli <! t,!-; l , Ufs.' 

A ‘la- u.f- " -'.i.t.,* -a m ; i- -l,' 

tiic .y ft y,; \ i : l-.ii CaA aA - 

.iiau tj. tluti - lAut Si'v'H <i ^ 1- .■ ,c’ -an .<^1 

tljaJ. r Di.uoruir..!/.' w-i,^ ; ,n - ’ ; s.' tA: 

bf .n'Hrd aud UlU Viv coa. --nu iX 
uoi contrary in Ihr- r .t-uj-Mi'-r,., si .vAv 

r.**; justice find bifr play rL*f: pwiiMiU - ' -ir. I r*- 

Ufibb ic d.^miissa!, and A ’lUffAd n'A. I'" .a- si fit :,i 

jisil O.-irn to ua judj^fac.''’ i-u aim imA ni Uy 
H, laavt'wa, tisM trsa. C -ars fi:’: s,. 
Su^vvaiTu.-; ban nu luri-iJiutain s?t fsA or that . roj.r i' 
oppUi*t.:tf.,ty was not given to the pliuntifi to le f 
hoard ju- that the order in d.ripule w^h pav-ads with- 
out am inquiry it would bt'^opeit u* Uxo Court to 

the plsiiiitiff iiuch ie'.'nit a- he i- tmitied %o. 

After Mr. dagan Nath had •jou'rhidpd bi.j argu- 
ment jiud during tbo josifpo oi id- rf-:dy ?dr, l,-aaa‘ 
bronght to my iictice sn condiientiul In', ter -erA b,* 
tbo S^ecretary of the TuiT Club to the Hei'i'ttsiry or 
the ‘‘fjahore Hace Club staling tiiat tho Steward < 
had deeuled to esereisc their power*! nr.«!,ei' theiMile^ 
and rc.'use Sir, Ki&heu Chandhi entries in future 
a rey.dtoi his refiumi to attend !iu»l Inquiry aiTaii"- 
eu by the Stipendiary Stetvard, and tiuit they mid 
also taken into account bia rnfusal to .-see tlni Ste- 
wards. Toe Laa’ned eourirel tb.l^ tlii- icllin* 

definitely c'howh. that the Siewari- ''ud tukei. 
HCtiun on the eompLiint rf th*! -sycfc;;;, but th-ii tb.-iy 

had *lfc(ikh;il to jcfta-o sbe, entries os Hr, Khbeu ,, 
Chfiml fji‘ he had failed to appear before tho Stipiin- 
diary Steivard and before the >Ssesvards in an in- 
quiry vcsuUiiig from the ccmpiai ut or the 
Mr. Issiacs urged that the Stewards had v,»rdered tha* 
fche entries of the plulutiffs horsei-' »bali not be ue- 
cepfied in future in escrusgn vd their admuustrativc 
power. In my opinion, this argujiicul is not open to 
the Stewards of tbo CUib. The syce?, made a com- 
plaint and the plaintiff wai asked to attend the in- 
quiry that was being conducted by tbo Bupeiidiary 
Steward. He refused to do <t> on the ground Ib.u 
the Club bad no juriadictiou in the matter. Ho was 
then asked to appear before the Stewards, apparanti- 
ly to answer the charges made against him by 
syces. Ah ho again questioned the jurisdiction o£ the 
Stewards it was open to the Stewards to proceed to 
hold an inquiry es parte into the complaint prefer- 
red by the syces and as a result of their inquiry t<,s 
pass a suitable order. It was not open to the Ste- 
wards at that time to hold that they would iakc^ 
action aga’uiat the plaintiff not as a result oC the 
complaint which had given rise to the entirf-. >11^ 
pate but as a result of the pkintiff raising th^ 
objection that they had no Jurisdiction In fhc mat 
ter. No rides have been brought to ray uotlcs whici: 
give the Stewards power to take action agiuns' 
horse-owuier simply because he questions their juris 
diction in a piinieular matter. The quasi-judkla 
inquiry that was being held by the Stipendiary 
Steward first and was meant to he held hy |h 
Stewards the next day catmot be suspended; ami Tu’ 
tion taken against the admlEilstratlve ' potvers, 
any, possessed by the Stewards. ' 

To sum up the whole case I am'of the opinio 
that by regiatering horses the Olub gives aa Implie 
assaranea to the honse-ownera that their horses wi 
be allowed to enter for the races conducted by H 
Turf Club unless tholf entries are refused or cm 
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.celled bj the Stewards. Piirfcher, if the matter in 
^ '.diseate hetwesii the horse-owner and the Olab is 
within the jurisdiction of the Stewards and they 
’^Ivo the person against whom action is intended to 
bo taken a fair opportunity of answering the charges 
iiiatle against him it is not open to the civil Courts 
to sit on judgment on the orders passed by the Ste- 
; wards. It is, however, lor the civil Courts to deter- 
mine whether a certain matter in dispute is within 
hdie jurisdioticii oi the Stewards and if so, whether 
they have acted in accordance with the elementary 
jpdnciples oi natural justice and fair play. The 
Jurisdiction of the civil Courts can only be exercised 
i within these narrow limits. For the reasons given 
above I dismiss this appeal with costs. 

K.S./R.K. Appeal dismissed* 

C* P. C. — 

5 (a) (’40) Ghifealey, 0. 7 B. 11 Note 2; 0. 41 B.23 

Note 21 and 0. 43 B. 1 Note 12, 

(’4 1) Mulia, Pages 611-612 Note “shall be rejected. 

Pages 1185-1186 Note “Appeal.” 

Page 1206 Note “Clause (u) ; Order 
of remand,” 

(c) (’40) Chitaley, S, 9, Note 53 Pts. 6 to 7, 

(’41) Muila, Page 31 See Pt. (b), 

4. h B. (29) 19^2 Lahore 186 

Tek Ghand and Beckett JJ. 

Mian Abdul Aziz — Petitioner 

V. 

Punjab Government through Ghief 
Secretary 1 Lahore — Bespondent. 

^ Civil Revn. No. 337 of 1940, Decided on 20th 
March 1942, referred to Division Bench by Tek 
Chand J., D/- 22nd April 1941. 

(a) Telegraph Act (1885), S. 16 — District 
Judge acts as civil Court in dealing with appli- 
cations under S. 16 — High Court can entertain 
revision against order passed under S. 16. 

When a Court normally consists of a single judi- 
cial officer, as the Court of a District Judge does, 
it is quite an ordinary practice in the drafting of 
Indian statutes for a reference to be made to that 
officer under his particular title and the intention 
is to refer to the Court and hence no distinction can 
be drawn between a reference to the District Judge 
and a reference to the District Court for deciding 
whether the authority referred to was acting as a 
* judicial authority : (’26) 13 A. I. R. 1926 Rang. 25 
^ (P. B.), mt approved, [P 187 C 2] 

Section 16 was intended to secure a judicial set- 
tlement of disputes with regard to compensation. 
The District Judge should be held to be acting as a 
civil Court in dealing with applications under S, 16 : 
1913 A. 0. 548, Bel, on; ('81) 18 A J.B. 1931 Bom. 
582, Bef* [P 187 0 2; P 188 0 1] 

The High Court has power to entertain a petition 
for revision of the order passed by the District 
Judge under S. 16. [P 188 0 IJ 

(b) Telegraph Act (1885)* Ss. 16 and 10 — 

16 refers to auliiciency of compensation to 

be paid under S. 10 and not to sullicfeney of 
compensation acluaRy paid — Crown refusing 
to pay ^any comptsnsatlou a| ali-w-District Judge 
^ - ;4|il|;,oan^enterlsl’*!i 'uttder 'S', 16 



the compensation to be paid under S. 10. If damage ^ 
is actually caused and Government proposes to pay 
nothing, while the other party insists that substan- 
tial damage has been done, then there is clearly a 
dispute with regard to the sufficiency of the com- 
pensation to be paid under S. 10. Therefore, even if 
the Crown refuses to pay any compensation at all 
the District Judge has jurisdiction to entertain an 
application under S. 16 by the party aggrieved. 

CP 188 G 1] 

(c) Precedent — Privy Council decision con- 
clusive on a point — Sub-Court cannot follow 
any other decision or prefer contrary decision 
of High Court to which it is subordinate. 

If any decision of the Privy Council can be re- 
garded as conclusive on a point, there can be no 
question for a sub-Court of following any other deci- 
sion or preferring a decision to any contrary eSect s 
by the High Court to which the sab-Court is sub- ^ 
ordinate. [P 188 C 2] 

(d) Limitation Act (1908), Art. 181 — Whe- 
ther Art. 181 applies only to applications under 
Civil P. C. (Quoere.) 

It is doubtful whether Art. 181 should be held to 
include only those applications which are made 
under some definite provision or rule of the Civil 
P. C.4: (’33) 20 A. I. B. 1933 P. C. 63, Expl, 

[P 188 C 2; P 189 C 2] 

(e) Telegraph Act (1885), S. 16 — Application 
under S. 16 — Art. 181, Limitation Act, does 
not apply — Application cannot be rejected as 
barred under any provision of Limitation Act — 
Doctrine that right may be lost by laches applies 
— Question of laches is one of fact. 

Article 181 does not apply to applications under § 
S. 16, Telegraph Act, those applications being in 
the nature of plaints. They cannot therefore be 
rejected as barred by time under any provision o£ 
the Limitation Act. In any case the application of 
Art. 181, Limitation Act, to applications under 
S. 16, Telegraph Act, would often be futile for the 
starting point of limitation does not arise when the 
damage is caused but only when the right to apply 
accrues; and this in turn does not happen until the 
dispute with regard to the sufficiency of compensa- 
tion arises, which may not be until long after the 
damage is caused. But an application under S. 16, 
Telegraph Act, should not be allowed to be made 
after an unlimited period of time by applying the 
doctrine that a right may be lost by laches. A 
claim for compensation should be promptly settled, 
and if the owner of the land chooses to sleep over - 
his rights so as to make it more difficult for the ^ 
Court concerned to decide what amount of compen- 
sation should have been offered in the first instance 
his application may become liable to dismissal on 
this ground. But in cases of this kind there may 
often be reasons for delay. The question of laches 
is one of fact. [P 189 G 2; P 190 C 1] 

Shahir Ahmad — for Petitioner, 

S, M. Sihri for Advocate^Gemral — * 

for Respondent.! 

BECKETT J. — These are three applications 
presented to the District Judge of Lahore for com- 
pensation under S, 16, Telegraph Act, 1^8C 
with S. 51, Electricity Act, 1910, and decided by 
the Additional Judge of the District. The facts in 
each case are so nearly the sabue that the decision 
in the first case has been ifi others 

with'dlffereacea only in ihe.hapOe hi the petitioners 
-tbd intbe;aihonAib'''’<dalmed by: them* , Pylons for 
, thtjp|^'Oi;elhe|)^lelty',wereerect^ land of 
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the petitioners by the Hydro-Electric Department 
o£ the Punjab in 1920 and after being tomiwrarily 
connected mre permanently Joined in 19:13. Al- 
though S. 10, Telegraph Act, requires payment for 
compensation for any damage sustained by all per- 
sons interested in the course of such work it appears 
that no oomponsation was oSered and no claim was 
made at that time, in 1933 certain additional con- 
structions were made for the purpose of cshioltior 
in 1937, but these were dismantled in 1938. The 
applicants then demanded compensation for the 
first time, but this was refused by the head of the 
Department. The present applications were pre- 
sented to the District Judge in 1939, after compen- 
sation had been refused. The Additional District 
Judge has rejected the applications, mainly upon 
the ground that they were governed by Art. ISl, 
limitation Act, 1908, and that the period of limi- 
h tation prescribed thereby had expired. The peti- 
tioners have now come to this Court for revision of 
the orders rejecting their applications. There are two 
main points for consideration. One is whether the 
High Court is entitled to interfere in revision, and 
the second is whether Art. 181 applies to such ap- 
plications. As regards the former point, the sugges- 
tion is that the District Judge was intended to act 
in these matters as a persona designata rather than 
in a purely judicial capacity. Sub-section (3) of S. 16, 
Telegraph Act, runs as follows : 

“If any dispute arises concerning the sufficiency 
of the compensation to be paid under S. 10, cl. (d), 
it shall, on application for that purpose by either of 
the disputing parties to the District Judge within 
whose jurisdiction the property is situate, be deter- 
mined by him.“ 

® There is nothing particular in this sub-section to 
suggest that the District Judge was intended to act 
as otherwise than in a judicial capacity when de- 
oiding the amount of compensation which should 
he paid; but counsel for the Crown has referred to a 
number of authorities in which it has been held 
that the District Judge or some other judicial 
officer may be given by statute a duty which he is 
expected to perform as a persona designata and not 
as a Court of civil jurisdiction. I do not think it is 
necessary to refer to these decisions in detail, 
because most of them do not refer to the assessment 
of compensation for the infringement of ordinary 
civil rights, but to such matters as election disputes 
or the assessment of taxes, which stand upon an 
entirely different footing. A statute of this kind 
legalises a form of civil trespass, but at the same 
d time it preserves to some extent the right which 
any person affected would previously have enjoyed 
of seeking his remedy in the form of a chil suit, if 
not directly against the Crown, at least against 
those personally responsible. There is a well-known 
precedent for the award of similar compensation in 
proceedings under the Land Acquisition Act; and it 
is difficult to see why it should have been intended 
to adopt any different method for settling disputes 
of a similar kind. It is true that one of the eases 
cited, 40 Bom. 509, ^ refers to a dispute over com- 
pensation with the local authorities, but the rea- 
soning in this judgment was later dissented from in 
55 Bom. 544.3 There does not appear to be any 


1, (’16) 3 A. I. B. 1916 Bom, 196 ; 34 I. C. 21 ; 40 
Bom. 509 : 18 Bom. L. B. 840, Municipality of 
Belgaun v, Budrappa. 

2. (’SI) 18 AJ.B. 1931 Bom. 582 ; 134 I, C. 1240: 
m Bom. 544 : 33 Bom. L. B, 1067, Municipality 
of Sholapur v* Tuljaram Krishnasa. 


other judgment in wbieh a DI?triot Jiidg+'* bt? bean 
held not to ho df^aiuig judicially with com|xsnsation ® 
proceedings nnntr a statute. One under H. 16 
T8le.i.'niphL Act, camu up bjeforo me in Single Bench 
and the politiori for revi-iou wa?, occepted. But the 
present pomt wai not ihen con-uorreil ri’id ft ean 
hartily bo takfsn as a prcocaent. Souiothing 

in the nature of u rule for eases of tluakind 

was laid down by Lord i’arkcr of Vviddiagtoa In 
1913 A. C. it: tbi' form of the [oilowroq ehssr- 
vations : 

“Whereby statute mailers are retried to the 
determination of a Court ot‘ record vritli no fiirlhei* 
provision, the necessary impiicathm i,s I think, tha« 
the Court will deteraiioe the matters a Court, lb; 
jurisdiction is enlarged, but ail the inuidents of 
such jurisdiction, Including the right of appeal from 
its decision, remain the same.” 

When iheso remarks were discussed in 3 Hang. / 
560“^ in connexion with a case of this kind, it was 
said (at p. 574) that this was the dictum of a very 
high authority and that the remarks would have 
been applicable if the statute then under considera- 
tion had referred to Court by that name, instead 
of referring to a particular judiiiial officer, and it 
has sometimes been suggested that a diaiinction 
should he drawn between a reference to the District 
Judge and a reference to the District Court. I think,' 
it may be safely said, however, that when a Court; 
normally consists ol a single judicial uffiecr, as thei 
Court of a District Judge does, it is quite an ordi-| 
nary practice In the drafting of Indian statutes for; 
a reference to be made to that ofilcar under hisj 
particular title when the intention is to reffir to the* 
Court; and I am personally very doubtful whethorj 
it would bo safe to draw any distinction on this g 
ground by itself. The Telegraph Act goes on to refer 
to the Court of the District Judge in the next sub- 
.section; and there are references to the payment of 
court-fees and the issue of processes in S. 54 which 
seem to suggest that the ordinary machinery of a 
Court of civil jurisdiction was being made available 
Cor the settioment of these disputes, While such 
references may not ba conclusive in themselves, it 
seems at least probable that the District Judge 
would be allowed to avail himsoU of his ordinary 
judicial powers in arriving at a decision rather than 
that he would he expected to act in any special 
capacity without them. 

That this is the assumption which would ordi- 
narily foe made is well illustrated by what has 
happened in the present case. The appHeation was 
not in fact decided foy the District Judge, but by the 
Additional Judge of the District to whom it was 
presumably transferred as an ordinary judicial case; 
but no objection was taken to his jurisdiction. Apart 
from this, however, I still think tliat the natural 
interpretation of S. 16 is to suppose that it wasj 
intended to secure a judicial settlement of disputesi 
with resgurd to compenaation. According to 8.3(15),' 
General Clauses Act, 1887, the “District Judge** in 
any Act of the Central Legislature means thq Judge 
of a principal civil Court of original jurisdietion 
other than the High Court in the exerciee pf Its 
original civil jurisdiction, unless there is anything 

3. (1918) 1918 A. Q. 546 : 82 L.J.ICB. 1197 

L, T. 562 ; 29 T. L. R. 637 : 57 8, J. B6l : 15 By 

& Can. Drafi. Cas. 109, NalionaLMaphoJS«3s Co. 

Ltd,*, V. Rost Master General. 

4, (*26) IB A.I.B. 1926 Bang, 25 i 91 1. C. 550 ; 

Bang. 560 (f . B.), Mumcip*l Corporation of Kai 

goon V. Mt A, Shakar,. 
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tbe context. In the present case X can 
® find nothing in the context to suggest that the 
reference to the District J udge is not intended as a 
reference to the District Court, which seems to be 
the meaning implied by the definition applicable 
ithereto. That being so, I am of opinion that the 
.'District Judge should be held to be acting as a civil 
{Court in dealing with applications under S. 16, 
‘Telegraph Act. It is still contended, however, that 
ibis Court’s powers of revision are barred by sub- 
section (5) of the section, which runs as follows : 

“Every determination of a dispute by a District 
Judge under sub-s. (3) or sub>s. (4) shall be final : 
Provided that nothing in this sub-seotion shall 
afiect the right of any person to recover hy suit the 
whole or any part of any compensation paid by the 
telegraph authorities from the person who has 
, received the same.” 

Here again, I do not think that any general rule 
can be laid down for interpreting a provision of this 
kind, but phrases of this kind, which are not 
unusual, cannot in my opinion be taken as intended 
to override the revisional powers given to a High 
Court by the Code of Civil Procedure if the under- 
lying intention is that the dispute is to be determined 
Judicially by a civil Court ordinarily subordinate to 
the High Court. The wording of the proviso indi- 
cates that the sub-section was chiefiy intended to 
bar out any other method of settling such disputes, 
as by means of an ordinary civil suit against the 
person causing the damage. A similar phrase is used 
in 0. 21, R. 63, Civil P, C., with regard to the sum- 
mary decision of disputes by executing Courts, 
Though this rule allows an iudepeadent suit to be 
brought, it provides for a summary decision other- 
wise to be conclusive. This is taken to bar an appeal, 
but I do not think it has ever been suggested that 
It was intended to prevent revision. Even though it 
may be necessary for this Court to interfere with a 
matter relating to the exercise of jurisdiction, it 
would still be for the District Judge to give his deci- 
sion with regard to the sufficiency of compensation, 
isnd his decision would in fact be final. For these 
{reasons, I am of opinion that this Court has power to 
'entertain a petition for revision of the order passed 
by the Additional District Judge. At this stage it 
will be convenient to deal with a small point which 
has been raised on behalf of the Crown. It has been 
fsuggested that, if the Crown refuses to pay any 
jeompensation at all, there is no dispute concerning 
dhc sufficiency of the compensation within the mean- 
ing of the Telegraph Act and that the District 
^ Judge has no jurisdiction to entertain an application 
by the party aggrieved, I think we are both agreed 
that this argument will not stand examination. 
Section 16 does not refer to the sufficiency of the 
compensation actually paid but to the sufficiency of 
the compensation to be paid under S. 10. If damage 
is aclimlly caused and Government proposes, to pay 
nothing, while the other party insists that substan- 
tial damage has been done, then there is clearly a 
dispute with regard to the sufficiency of the com- 
pensation to be paid under S. 10. The second ques- 
tion, that of limitation, is an extremely difficult 
one. The question is whether Art. 181, IJraitation 
Act, applies. That article runs as follows ; 


■ **>^pp]icatioaSfpr%hi 0 hj Three years. (When the 
no period of limitation right to 

ii provided elsewhere 'in -'npply 

lhi«’ schedule or by 8.4$. ' i'era^sT* ' 

Additional Dietiiet.^u%e/has base 
' 161 Is 


of my own in A, LB. 1933 Lah. 982,5 jn which that g, 
article was applied to a similar application. On the 
other side, reliance was placed on 54 All. 1067,® a 
case decided by the Privy Council, as a conclusive 
authority for holding that this article applies only 
to applications made to Court under some definite 
provision of the Code of Civil Procedure ; but the 
Additional Judge held that he was constrained to 
follow the decision of this Court in A. I. B. 1985 - 
Dah. 982.5 This calls for two observations. In the 
first place, my decision was given in Single Bench 
without any reference being made to the conflicting 
decisions on the subject and was certainly not in- 
tended to be taken as an authority on the point now 
under consideration. In the second place, if any 
decision of the Privy Council could be regarded as 
conclusive on the point, there could be no question 
of following any other decision or preferring a deci- 
sion by this Court to any contrary efiect. This first / 
question therefore is to see whether 54 All. 1067® is 
a oonelusive decision with regard to the scope of 
Art. 181. This was a liquidation case. The question 
Tvas whether an application made by the liquidators 
was within time, and it had been argued that the 
application was barred by Art, 181. In dealing with 
this argument, their Lordships observed, in the first 
place, that a series of authorities commencing with 
7 Bom. 2137 had taken the view that Art.^ 181 only 
related to applications under the Code of Civil Pro- 
cedure, in which case no period of limitation had 
been prescribed for the applications. But they went 
on to observe that even if Art. 181 did apply to it, 
the application was still within time. The result- 
ant finding on the question of limitation was given 
in the following words : 

“The result is that from either point of view the ^ 
application by the liquidators, if otherwise properly 
made under and within the provisions of Sec. 186, 
Companies Act, is not one ■which must be disrnissed 
by reason of See. 3, Limitation Act. It is either an 
application made within time, or it is an applica- 
tion made for which no period of limitation is pres- 
cribed.” 

If their Lordships had regarded it as finally set- 
tled that Art. 181 did not apply, it would have been 
unnecessary to give the finding in this alternative 
form. It seems to me that the only possible conclu- 
sion to be drawn from the language thus used is 
that their Lordships intended to leave the question 
still open, so far as the scope of Art. 181 was con- 
cerned, inasmuch as it was not necessary for them 
to give any final decision on this point, in view of 
the facts before them. It is thus necessary to revert 
to the original decisions on the point. The leading h 
authorities are 7 Bom. 213/ mentioned by the Privy 
Council, and 6 Cal, 707.® Both these decisions relate 
to applications for probate or letters of administra- 
tion. They were decided within a short time of each 
other and the reasoning in each case is much the 
same. On the face of it, Art. 181 is a residuary 
article, which appears to apply to any applications 
made to a Court of civil jurisdiction in the exercise 
of Judicial powers; but reasons were given for hold^ 

5. (’35) 22 A. L B, 1935 Lah. 982 : 1*60 I. C. 636 : 

17 Lah. 391 ; 38 P. L, E. 883, Hussain Bakhsh vl 
Secretary of State. , 

6. (*3B) 20 A. I. B. 1933 P. 0. 63 ; 142 I. 0. 7 : U 
All. 106? t mh A* 13 (P. C.), Hansraj 0„upta 

, Official Liquidators, Dehra Dun Blectric Co. Ltd. 

7m fSS) 7 Bom. 213, Bai ManCkhtiiJ v/ ^ 

. . ,Kav4sji,, - 

8. C81) 8;?!aL;'7,07, r.O'CvLJB, matter ol, 

■Ishan I.,, 
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£i ing that it could not be held to apply to probate 
proceedings. In the first place, while the Preamble 
to the Limitation Act refers to suits and appeals 
generaiiy, it also applies to “certain applications.** 
Secondly, it was held, the specific articles relating 
to applications deal with such matters as ordinarily 
arise under the Civil Procedure Code. Frt^m this it 
was concluded that according to the rule of ejusclem 
generis, Art. 181 should be treated as applying to 
applications under the Civil Procedure Code. This 
view has been followed ia a number of other cases; 
and so far as this province is concerned, it was fol- 
lo^ved with regard to probate cases by the Chief 
Court in 20 P. R. 1912.^ More recently, however, 
some doubts have been expressed ; and there is a 
definitely dissenting judgment in 109 I, G. 559, a 
ease decided by the Judicial Commissioner’s Coun 
at Nagpur. 

The proposition that the scope of Art. 181 must 
to some extent be restricted seems obviously correct. 
There are many applications, mostly of an adminis- 
trative nature, received by a Court of civil jurisdic- 
tion, which could hardly be treated as subject to 
any strict law of limitation, even though they may 
be directly or indirectly concerned with the judicial 
functions of the Court. The only question is where 
the line should be drawn. The Preamble to the Act 
does not carry us very far, even if it is possible to 
attach any particular importance to the wording of 
a Preamble of this kind. If the rule of ejusdem 
generis is applied in its ordinary form, the Pream- 
ble would include any proceedings which are ordi- 
narily treated by civil Courts as being in the nature 
of suits. It remains to be seen therefore whether 
there is anything elsewhere in the Act to suggest 
e that in the future Art. 181 should be held to in- 
clude only those applications which are made under 
some definite provision or rule of the Civil Proce- 
dure Code. Reasons for doubting whether this could 
have been the intention are given in 109 I, C, 5591® 
and I only think it necessary to give those that 
appeal most to myself. The first point is a matter 
of drafting. If the intention was to confine the 
scope of the article strictly to applications under the 
Code it is difficult to understand why it should not 
have been so framed as to refer to any other appli- 
cation under the Code of Civil Procedure, for which 
no period of limitation was prescribed elsewhere. 

In the second place, it is to be observed that the 
view taken in 7 Bom, 2137 is fundamentally based 
on the assumption that the preceding articles refer 
only to such applications as are made under the 
g Civil Procedure Code. An examination of the earlier 
articles, however, hardly seems to support this pro- 
position, inasmuch as some of the articles relating 
to applications refer specifically to the Civil Proce- 
dure Code, while others do not. It is true that these 
articles deal with applications which can be made 
under the Code of Civil Procedure and would ordi- 
narily be so made; but this is merely due to the fact 
that the Code is a comprehensive compilation of 
rules of civil procedure, and it is not the same 
thing as saying that the Act necessarily deals only 
with applications which are in fact made under the 
Code, There are a limited number of civil Courts 
which are expressly freed by statute from following 
the Code of Civil Procedure; but it is difiScolt to 
believe that it could ever have bean complained that 

S. (*12) 20 P. R. 1012 : XO 1. 0. X80 t 141 F. L, E. 

1911, Indar Narain Shiv Puri Onkarkb 
10. (’28) 16 A.LE. 1928 Nag. 194; 109 LO, 669: 24 

N.Ii.R, 100, Sheikh Kawadu v. Berar Ginning Co., 
'Ltd; _ , 


such a provision %voui‘l have the efieet of aboii'liing ^ 
any period of limUaiion except such as be 

expressly prescribed at the Biime time, As a matter 
of fact, there is a‘^ Icafd one recognised 

exception to the rule that Art, isl should he applial 
only to appiioaiions made under the Code of Civil 
Procedure. 81 Mad.24ii vms a easy dealing with an 
apphealionto a civil Court for delivery of possessioa 
under an Act for the recovery of revenue, U was 
contended that there was no time iimit since the 
application was not one made under the Code. It 
was held that, inasmuch as buou an up|ilicauon 
was an application for the macbiner> of the Court 
to be put in motion, it shnnid be treated as one 
falling under the provisions of thc-^ Code. This view 
seems to Imve been generally followed where pro- 
ceedings in the nature of execution proeeHtiings are 
concerned. 

To some extent the same reason might seem tcs t 
apply whenever it is intended to invoke the assist- 
ance of a civil Court by means of proceedings of 
which the intermediate stage would he governed by 
the provisions of the Code of Civil Procedure, as in 
the present, instance. So far as the intermediate 
stage of judicial proceedings are coueerned the 
Courts generally apply the provisions of the Code 
whether such proceedings are initiated by means of 
a plaint or a petition or an application; and it 
would be difficult to hold that there .should be no 
period of limitation unless the provisions of the 
Code were directly applicable. The real question 
here is whether Art. 181 should be taken to apply 
to initiatory applications, that is, to various appli- 
cations which take the place of a plaint in proceed- 
ings otherwise very much in the nature of an 
ordinary civil suit. On general grounds there is g 
much to be said on either side. In some cases, m 
in probate proceedings, there may be good mmm 
for bolding that a strict period of limitation ought 
not to fee applied. In other cases, as pointed out in 
109 LO. 659,19 the mischief of allowing such applica- 
tions to be made after any period of time would be 
very great indeed. This is in fact particularly true - 
of applications for determining the amount of com- 
pensation; and there is always likely to be greater 
difficulty in deciding any matter which involves 
taking of evidence after a considerable time has 
elapsed. The question is entirely one of interprata-i 
tion, however, and it hardly seems possible to evalvej 
a formula which would make it permissible to traatj 
Art. 181 as applying to some applications in the* 
nature of plaints, but not to others, 

On the whole, since it is a question of interpret- . 
ing the terms of a restrictive Act, and since it 
hardly seems desirable now to adopt a view which 
would fee diffieuU to reconcile with the .settlofl course 
of decisions wffiieh have held that Art. 181 does not 
cover such applications as those made for the pur-| 
pose of taking probate, I am of opinion that the; 
article should not be taken as applying to thei 
applications now under consideration, these appll-| 
cations feeing in the nature of plaints, and that'theyi, 
should; therefore, not have been rejected as fearreal 
by time under any provision of the Limitation Act,j 
1908. So far as applications under S. 16, Telegraph} 
Act, are conoarued it may be observed that' in |«yj 
case the application of Art. 181 would often bej 
futile for the starting point of limitaito does not! 
arise when the damage is caused (ai learned; 
Additional District Judge seems ta htfe thought),* 
but only when the right to apply aoorues; and this 

11. m) 81 Mad. 24 : 17 441 : $ M- h, T. 

19, Bamktsiva Mudaliar v* patichenada FiUai. 
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in turn does not happen until the dispute with re- 
® gard to the sufEcienoy of compensation arises, which 
may not be until long after the damage is caused. 
In the present instance, for example, it does not ap- 
pear that any compensation was ofiered in the first 
instance, as is apparently contemplated by the Act, 
so that no dispute arose until the demand was made. 

So far as any argument on the point of limitation 
can he based on the mischief which would be caused 
by allowing an application to be made after an un- 
limited period of time, this can be met by applying 
the doctrine that a right may be lost by laches. As 
already suggested, there are many reasons which 
make it desirable that a claim for compensation 
should be promptly settled, and if the owner of the 
land chooses to sleep over bis rights so as to make 
it more di^ealt for the Court concerned to decide 
what amount of compensation should have been 
h ofiered in the first instance, it is possible that his 
application may become liable to dismissal on this 
ground. 

The question of laches is one of fact and will 
have to be so decided in the cases now under con- 
sideration ; but it may be pointed out that in cases 
of this kind there may often be reasons for delay. 
Such claims, it may be noted, are only now coming 
into prominence. By itself S. 16, Telegraph Act, is 
only intended to cover damage done by the erection 
of telegraph poles and lines. The damage occasioned 
thereby is likely to be very small indeed ; and even 
if a dispute should arise, which is itself not very 
probable, it would seldom be worth carrying the 
dispute to the Court of the District ^udge. It Is a 
difierent matter when the section is applied to the 
scheme for the transmission of electricity in bulk. 

I g The immediate damage caused by the erection of 
^ ^ pylons may not be very great, but the real trouble 
arises when the owner of the land suitable for 
building is not permitted to erect structures within 
a certain distance of lines which have been ener- 
gised, Whether this is a matter which can be 
taken into consideration in determining compensa- 
tion under S. 16, Telegraph Act, is not a point on 
which it would be advisable to express any opinion 
in the present petitions; but it afiords some expla- 
nation of why disputes are at the moment arising 
and why there might sometimes be a delay in put- 
ting forward claims. 

So far as the present applications are concerned, 
I think it should be enough to say that Art. 181, 
Limitation Act, does not apply to them, and that 
they cannot be dismissed merely because the damage 
^ was caused more than three years before they were 
[ d presented, leaving it to the District Judge to decide 
whether the petitions should still be dismissed on 
general grounds in view of the delay which has 
0(5curred. This is clearly a point which can only be 
decided after the evidence has been heard and new 
issues framed, if necessary, I would accordingly ac- 
cept the petitions and remand the cases to the Ad- 
ditional District Judge for fresh decision. The 
payment of costs so far incurred may abide the 
event and stamp fees should be refunded. Parties to 
appear before the Additional District, Judge on 20fch 
April, 

fEK CHAK0 I agree. 

6.N./E.K. ^etUion$ accepted* 

""cT p* cTZ. "" 

««) CW) Ohitaley, Pre, Id pi IS. 

Act 

M m) Ofeitaley. Ait. , 


C. P, c. 

’40) Ghitaley, Ss. 100 and 101 N. 51. ^ 

*41) Mulla, Pages 366-367 Note “No second 
appeal .... of fact.’ ’ 
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Tek Chand and Beckett JJ, 

Imam Din — Plaintiff — PetHioner 

V. 

Allah Eakha and others — Defendants 
— Baspondents* 
Civil Eevn. Petn. No, 858 of 1940, Decided on 
10th March 1942, case referred to Division Bench 
by Tek Chand J., D/- 7th July 1941. 

Limitation Act (19.08), Art. 158 — Starting 
point — Essentials for determination of — “Notice / 
of, filing” — Mere handing over of award to 
officer of Court not authorized to file in Judge’s 
absence is not filing — Notice need not neces- 
sarily be in writing. 

Dnder Art. 158, three things are necessary for 
fixing the starting point of limitation, (1) the award 
must have been filed (2) in Court, and (3) notice of 
the filing has been given to the parties. The mere 
handing over, or deposit, of a document with the 
reader who has not been authorized to file awards 
or documents in the absence of the Judge on leave, 
is not filing it in Court. An award cannot be said to 
be filed in Court within meaning of Soh. 2, para, 10, 
Civil P. C., by simply shoving it on the record; it 
is necessary that it must be placed on the record by 
order of the presiding officer of the Court, or by an . 
official specially authorized in this behalf. ‘Piling’ g 
a document, in legal parlance, is “placing it in due 
manner among the records of the Court.” Further, 
even “filing in Court” is not by itself sufficient. 
Time b^ins to run when, after the award has been 
filed, notice of the filing has been given to the 
parties : (’27) 14 A.I.E. 1927 Lah. 273 and (’33) 20 
A,LE. 1933 Lah. 239, Disting. \ (’16) 3 A.I.E. 1916 
Lah. 321 and (*34) 2L A.I.E. 1934 Lah. 622, Bef. 

[P 191 0 2] 

The notice need not be in writing, formally deli- 
vered to the parties; it might be given orally if the 
parties are present in the Court personally or by 
authorized agent at the time of the filing of the 
award. [P 192 C 1] 

A. N* Ghana — for Petitioner. 

Barhat AU — for Bespondents 1 to 3. 

OBDER OF REFERENCE ^ 

TBK GSAND J* — The plaintifi-appellant in- 
stituted a suit for possession by pre-emption of cer- 
tain land which had been sold by defendants 4 to 6 
to defendants 1 to 3. After certain proceedings had 
been taken in the Court, both parties applied that 
the suit be referred to the sole arbitration of Ohau- 
dhri Mohammad Hussain. The Court granted the 
application and made a reference to the aforesaid 
arbitrator on 29th May 1940, directing that th^ 
award be filed on 24th June 1940, On that date the 
arbitrator came to the Court but the presiding 
officer was absent on casual leave, , The, arbitrator 
handed over the award to the reader , who Ihfdrmed 
the parties that the award had been received and 
asked them to appear on 28th Jane the Judge 
was expected to be back from v 
'On isth June 1940 both, Appeared before 

'the to 

' “file ll^e tixhe prescribed'. ■ 
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^ by law’’ and feed the case for hearicg on 17th Jnly 
1940. The plaintiff filed objections to the award on 
6th July 1940. At the hearing it was urged on behalf 
of the defendant-vendee that the plaintiff’s objec- 
tions were barred by time as they had not been pre- 
sented within ten dap after 24fch June 1940, when 
the award was “filed in Court” by the arbitrator in 
the presence of the parties and the fact was duly 
intimated by the reader to them. The plaintifi 
replied that the handing over of the award by the 
arbitrator to the reader in the absence of the Judge 
on leave did not in law amount “to filing the award 
in Court” and that the period of ten days prescribed 
under Art, 158, Limitation Act, did not begin to run 
from that date. It is contended that it was on 28th 
June 1940 when the presiding officer resumed his 
duties that the award could be said to have been 
“filed in Court” and notice of the filing given to 
& the parties. 

The learned Senior Subordinate Judge has ae. 
cepted the defendant’s contention and, being of the 
view that the objections to the award were out of 
time, has declined to consider them. He has, accord- 
ingly, dismissed the suit in accordance with the 
award. On revision, it is contended on behalf of the 
plaintifi-petitioner that in a subordinate Court where 
there is no official, duly authorized under the law 
to receive petitions, {as the Deputy Eegistrar is in 
the High Court) an award cannot be said to have 
been “filed in Court” on a day on which the presid- 
ing officer is absent. Counsel refers to the wording 
of Art. 158, Limitation Act, and argues that it con- 
templates that the filing of the award must be 
before the presiding officer, as notice of such filing 
can only be issued by, or under the orders, of the 
Q Judge. Mr. Barkat Ali for the respondent, on the 
other hand, maintains that the mere fact that a 
Judge suddenly falls ill and is absent or for some 
other reason proceeds on casual leave, does not mean 
that the ‘Court’ is closed on that date, even though 
the office is open and the establishment is working. 
He also contends that the filing of the award and 
issue of notice are merely ministerial acts and can 
be performed by the office in the absence of the 
Judge. 

The rulings cited by the lower Court do not ap- 
pear to be in point. A. I. B. 1927 Lab. 2731^ merely 
laid down that the provisions of S. 6, Limitation 
Act, did not apply to an objection-application filed 
under Art, 158. In A.I.E. 1933 Lah. 239^ time for 
institution of the suit was sought to be extended 
under S. 4, Limitation Act, because the Judge was 
absent on leave on the last day when limitation 
^ expired. This contention was overruled by Tapp J, 
in view of the wording of S, 4^ and the finding of 
fact that the extension of time was not claimed 
bona fide. Beference may also be made to 36 P.L.B. 
466,® where Bhide J • held that the presentation of 
a plaint to the Naib-Sherifi during the temporary 
absence of the Judge from the station, where the 
Naib-Sherifi had not been authorized to receive 
plaints, was not proper presentation. The question 
raised is of importance and as the practice of sub- 
ordinate Courts does not appear to be uniform, it 
seems necessary to have the matter settled autho- 

1. (’27) 14 A.I.B. 1927 Lah, 273 : 100 1. 0* 965 : 8 
Lah, 274 ; 28 P. L. B. 441, Devi Ditta ?• Babu^ 
Bam. 

2. (’S3) 20 A.LB. 1938 Lah. 2S9j 142 1. 0. 807: 34 
P. Li B. 338, Hira Lai v. Sojan Ohand. 

3. (*34) 21 A, I. B. 1984 Lah. 622; 152 L C. 618: 
36 P- L. B. 466: 15 Lab. 308, Hur Muhammad v* 
Ohiilamam, 


rifeatlvely by a larger liench. I accordingly refer ^ 
the case to a Dhiaion B^ach. An early date after 
the Ytication shall be fixuu. 

JUDGMENT OF DIVISION BENCH 
TEK CHANO facti necessary for the 

determination of tbo question mvnlved in the case 
are set out in detail In the referring order, dated 
7th July 1941, which ahonld be read lu u pmt of 
this judgment. Paragraph 10 of Beh. 2, Civil P.O., 
lays down that “where an award in a suit has been 
made, the persons who made it shall s*gn it and 
cause it to be filed in Court, .... and notice of the 
filing shall be given to the parties,” Article 15S^ 
Limitation Act, 9 of 1908 (as amonded in 1919) 
prescribes a period of ten days for making an ap- 
plication under tho Civil Procedure Code to set 
aside an award from the date when the award “is 
filed ill Court and notice of the filing has been / 
given to the parties.” The question for determina- 
tion Is whether in the circumstances of this cose 
the terminus a quo for computing the period of ten 
days prescribed in this Article is 24th June 1940, 
when the arbitrator banded over the award to the 
Header in the absence of the Subordinate Judge on 
casual leave, or from 28th June 1940 when the 
Subordinate Judge passed the order directing the 
parties “to file objections (it any) within the time 
prescribed by law.” The learned Judge has held 
that the period is to be computed from the former 
date, but in this conclusion I am unable to agree. 
Under Art. 158, three things are necessary for fix-[ 
ing the starting point of limitation : (1) the award! 
must have been filed (2) in Court and (3) notice of! 
the filing has been given to the parties. 

It is common ground that the Header of tho Sub- ^ 
ordinate Judge’s Court had not been authorized to 
‘file’ awards or similar documents without the 
orders of the presiding officer. It seems obvious, 
therefore, that the mere handing over, or deposit, 
of the document with tho Header in the absence of 
the Judge on leave, was not filing it in Court. An 
award cannot be said to be ‘filed in Court* within 
the meaning of Sch. 2 para, 10, Civil P, C., by 
simply shoving it on the record : it is necessary 
that it must be placed on the record hy order of the 
presiding officer of the Court, or by an official spe- 
cially authorised in this behalf. ‘Filing* a docu- 
ment, in legal parlance, is “placing it in due 
manner among the records of the Court” (Murray’s 
Oxford Dictionary). Further, even ‘filing in Court* 
is not by itself sufficient. Time begins to run when, 
after the award had been filed, notice of the filing 
bad been given to the parties. ^ 

In the Limitation Act 10 of 1877 and also in 
Act 9 of 1908 (as originally enacted) the date from 
which the period of ten days was to begin under 
Art. 158 was “when the award is submitted to the 
Court.” This was interpreted by some Courts to 
mean the date on which the award was received ia 
Court ; but other Courts held that in view of the 
phraseology of S. 516, Civil F. 0. of 1882 (s» 
Sch. 2, para, 10 of the Code of 1908) which requir- 
ed the Court to give notice of the filing of the 
award, time ran from the date of notice. It was 
the Utter view which had prevailed in the Fnnjah 
Chief Court. Sm Inter alia, 28 I.C, 4274 (per ^hah 
Din J.). In 34 LO.250=tA.LB. 1916 Lah. 3il« John- 
stone J. held that “reasonably^iaterpreW the sub- 

4. (*15) 2 A.I.B; 1915 Lah, 352 : m 10. 42T s 96 
F.L«B» 1915, Sahib Bol v. Olidt 

5, (’16) 3 AJ.B, 1916 Lak 321 ; 34 I, C. 250, 

^ Jawahir SUgh v, Mehi;ilid|pb« ' ' , ^ > 
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mis^^ioo to Coui^fc (wiililn the meaning of Art. 158) 

^ fcakei^ -place on tbe date on which the Court is ready 
to receive the award and on which it had arranged 
the parties to be present. The mere fact that a 
scrap of paper was in the hands of the ahlmad . . . 
i? nutbing,*'' 111 order to put the matter beyond 
doubs Art. 158 wnis amended in 1919 and it was 
snaeted that the date from which the period of ten 
days begins to ran is “when the award is filed in 
Court and notice of the filing has been given to the 
parties,” By this amendment the legislature made 
it clear that ‘filing* the award is not equivalent to 
its ‘submission’ to the Court, and the terminus a 
quo is the date of service on the parties of the 
jHOtice of the filing. The notice, of course, need not 
jnecessarily bo in writing, formally delivered to the 
[parties : it might be given orally if the parties are 
. 'present in Court personally or by authorised agent 
h :at the time of the filing of the award. 

In the present case the Judge was on leave on 
24th June 1940 when the arbitrator handed over 
the award to tbe reader. It was on 28th June, that 
the Judge resumed bis duties and in the presence 
of counsel for the parties, passed an order directing 
them to file objections within the time prescribed 
by law. It is, therefore, the latter date from which 
the period of ten days prescribed under Art. 158 
began to run, and the objections filed by the plain- 
tlfi on 6th July were within time. I would accord- 
ingly allow this revision petition, set aside the 
order of the Senior Subordinate Judge and remand 
the case to him for disposal of the objections filed 
by the petitioner in accordance with law. Both 
counsel have been directed to 'cause their clients to 
appear before the Senior Subordinate Judge Sialkot, 
c on 1st April 1942 when a date for further proceed- 
ings will be fixed. 

BECKETT J. I agree. 

K.S.iB.K, Petition allowed* 

Limitation Act — - 

(*42) Chitaley, Art. 158, IST. 4. 

f38) Bustomji, Pages 1571-157*2, Note “When 
the award is submitted to the Court.*' 

C* P. C. 

(’40) Chitaley, Sch. 11, Para. 10, Notes 4 and 5. 
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Tek Chand and Beckett JJ. 

Udho Das s/o Lai Chand — Defendant 
4 — Appellant 

V, 

Mafi Khair Mohammad, Plaintiff and 
others^ Defendants — Respondents* 

Second Appeal No. 817 of 1940, Decided on 25th 
February 1942, case referred to Division Bench by 
Beckett J., B/- 3rd April 1941. 

(a) Civil P. C. (1908), O. 21, Rr. 63 and S8— 
Effect of 0. 21|.R. 53-..«Summary decision is 
conclusive only for purposes of proceedings in 
which ft Is given not only as regards outside 
claimant but also decree-holder. 

The edect of 0. 21, B, 63 is to render a summary 
decision conclusive only for the purposes of the 
proceedings in connexion with which, it is given, 
fhia Inl^rpretfttion applies pot only so far as the 
Inliicils of an ontside cMmani 'am concerned hut 
■aW'. interests’ of .Mbs, dteee-hoMar ’are 


(b) Civil P. C. (1908), 0. 21, R. 63~.Suit to ^ 
set aside decision of executing Court under 
O. 21, R. 63— Plaintiff must prove his title— In 
absence of conclusive evidence of title suit 
must fail* 

In a suit to set aside the decision of an executing 
Court under O, 21, B. 6S it is for the plaintifi to 
prove his title; and if it is found that there is no 
conclusive evidence on the question of .title the 
plaintiff *s suit must fail. [P 194 0 1] 

Q* G* Mital — for Appellant. 

Skanibu Lai Puri — - for Respondents (Khair 
Mohd. and Khuda Bakhsb). 

BECKETT J, — Mohammad Jiwan mortgaged 
tbe property in suit with Udho Das for Bs. 400 
on nth December 1930. The property mortgaged 
consisted of two houses bearing the numbers of 67 
and 68 with a frontage of 15 feet in Block 8 of / 
Dera Ghazi Khan. The mortgage was with posses- 
sion, but on the same day there was executed the 
usual rent deed by the mortgagor in favour of the 
mortgagee. On 18th March 1933, Udho Das obtain- 
ed a decree for the sum of PiS. 132-11-6 as arrears 
of rent and proceeded to attach the mortgaged pro- 
perty. Khair Mohammad, a sou of iViohammad 
Jiwan and brother of Faiz Mohammad, raised an 
objection that house No, 67, together with the fron- 
tage, was his property. This objection was accepted 
and the attachment was raised on 18th October 1935, 
Udho Das subsequently brought a suit on the 
mortgage and obtained a preliminary decree on 5th 
December 1935, Khair Mohammad again filed ob- 
jections but these were rejected as belated on 21sfc 
April 1936, The decree was made final on 21st 
August 1936, and the decree- holder then proceeded Q 
to have the property brought to sale. Khair Moham- 
mad once more objected, but his objections were 
rejected on 22nd November 1938. Khair Moham- 
mad then brought the present suit for a declaration 
that the mortgaged property was not liable to sale 
in execution of the mortgage decree. The Courts 
below have held that the subject-matter of the dis- 
pute has already been finally settled in the course 
of execution proceedings inasmuch as no suit was 
brought within a proper time to set aside the earlier 
decision under 0. 21, B. 63, Civil P. C. The result 
is that Khair Mohammad has been granted a de- 
claration with respect to house No. 67 only, the 
parties being left to bear their own costs* Udho Das 
has appealed against this decision. The view taken 
by the Courts below is based on the wording of 
B. 58 (I) and R. 68 of 0. 21, Civil P. 0., which run , 
as follows : ^ 

** Utile 58 (1). Where any claim is preferred to, 
or any objection is made to the attachment of, any 
property attached in execution of a decree on the 
ground that such property is not liable to such at- 
tachment, the Court shall proceed to investigate 
the claim or objection with the like power as regards 
the examination of the claimant or objector, and in 
all other respects, as if he was a party to the suit : 

Provided that no such investigation shall be 
made where the Court considers that the claim or. 
objection was designedly or unnecessarily delayed.^' 
Buie 6S* “Where a claim or an objection is pre- 
ferred, the party against whom an order is made 
may institute a suit to establish the right wbd®^ 
(siaims to the property in dispute, but* subject to 
the result of such suit, if any, the: order shall be 
conclusive;^* . ■ w ' '.’.i 

, On ■■behaif, of the appellauiMr* Mital coa- 
' tends 33'|s';0!ily‘ta'„render the 
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^ decision of the executing Court conclusive for pur- 
poses of the decree which is then to be executed; it 
does not render such decision conclusive for all 
future purposes, including any proceedings which 
may be taken by the same deoree^hoider in execu- 
tion of a later decree. In support of this contention, 
he relies opon the decisions in 8 Cal. 279,1 13 Bom. 

^ 72,2 18 Bom. 241, s 31 Cal. 228^ and 1925 

Mad. 1113.5 These were all eases in which a claim- 
ant had raised unsuccessful objections, but the at- 
tachment was either withdrawn or automatically 
caine to an end. It was held that the failure of the 
claimant to have the decision of the executing 
Court set aside by means of a regular suit did not 
prevent him from raising the same objections if his 
title was again attacked by the same decree- holder 
by means of an attachment under a later decree. 
This was accepted as settled law by a Full Bench 
S of the Allahabad High Court in 56 All, 537;® but a 
distinction was there drawn between an unsuccessful 
outside claimant and a decree-holder, and it seems 
to have been considered that the same rule would 
not apply to a decree-holder against whom an ad- 
verse decision of this kind has been given by an 
executing Court. On behalf of the respondents, Mr. 

S. L, Puri lays stress on the distinction drawn in 
this last case, and he also relies upon the decision 
in 44 Mad. 268,7 which appears at first sight to 
have been based upon a view difierent from that 
taken in the decisions mentioned above, even where 
an outside claimant is concerned. 

As pointed out by Sulaiman 0. J, in 56 All, 537® 
(at pp. 541 and 542), the question is to what extent 
B>. 63 renders the summary decision conclusive, 
and two interpretations are possible ; one is that it 
should be regarded as conclusive between the 
parties for all purposes and the other is that it 
should be regarded as conclusive for the purposes of 
that proceeding, i,e., the proceedings arising out of 
the attachment. If once it is held to be settled law, 
as it seems to be, that the section is to be interpre- 
ted as meaning that such a decision is not to be 
taken as conclusive lor all purposes so far as the 
interests of the claimants are concerned, then it is 
extremely difficult to see how it is possible to im- 
port a meaning which would allow any other view 
to be taken when the interests of a decree- holder 
are concerned. The main reason given in the^ two 
Bombay decisions and the later Calcutta decision 
was in effect that an unsuccessful claimant had no 
reason to proceed to a regular suit when an attach- 
ment had ceased, and at first sight this reason may 
not he exactly applicable when a decision is given 
i against the decree-holder ; but in any case the real 
question is whether the wording of B. 63 was ever 
intended to make the summary decision conclusive 

1 . (»82) 8 Oah 279 : 10 O.Ii.B. 204, Umesh 
Chunder Boy v. Baj Bullubh Sen. 

2. (’89) 13 Bom. 72, Ibrahimbhai v» Kahulahai. 

3. (’94) 18 Bom. 241, Gopal Purushotam v. Bai 
Divali, 

4. (’04) 31 Oal, 228, Krishna Prasad Boy v. Bipin 
Behari Boy. 

5. (’25) 12 A,I.B. 1925 Mad. 1113 : 87 1,0. 635 ; 

48 616, Kumara Goundan v. Theveraya 

Keddi. 

6. (’34) 21 A J.B. 1934 All. 267 5 148 I.O, 676 I 56 
All. 537 ; 1934 A,I*J. 19 (F,B.}, Habib Ullah v. 
Mahmood* 

7. (*21) 8 A.LB. 1921 Mad. 105 : 60 780 : 44 
Slad. 268 i 40 M.BJ. 7, Bingtriafe ChatM t* 
GbtiimabblBaddi.' 

'l942X/25<fc26 ^ ^ 


for all purposes between the same parties, and even 
where a decrce-holder is concerned there isnoobvi- ^ 
ous reason why he should bo required to bring a 
regular suit merely for the purpose of protecting his 
interest in the hyp^theticai event of his over ob- 
taining a decree against the same judgment-debtor. 
Although at first sight 44 Mud. 268? would 
appear to be an authority lor holding that the sum- 
mary decision is conclusive for all purposes between 
the parties, and this h in fact what is given in the 
head-note, but I think to some extent the ease Is 
clearly distinguishable on the actual facts. This 
was a claimant’s suit, brought on a mortgage be- 
tween the same pities who bad ijreviousiy been con- 
cerned, first with execution proceedings in the 
course of which the claim had been dismissed, and 
then with different execution proceedings in the 
course of which the disputed property had been 
brought to sale. Besides this, there had been an f 
unsuccessful attempt by the plaintiff to enforce his ^ 
claim by means of a suit. The decision was mainly 
based upon the right of an auction purchaser to re- 
tain possession of the property which he had reason 
to believe that he had bought free of all encum- 
brance ; and some of the earlier decisions were dis- 
tinguished on the ground that the dominating fact 
therein was the release or withdrawal of the attach- 
ment, In these circumstances, the decision can 
hardly be regarded as an authority beyond the facts 
of the ease ; and if It is to held as laying down a 
general rule, it is clearly opposed to the reasoning 
in a later decision of the same Court, A.I.K. 1025 
Mad. 1113,® 

In view of the general trend of the decisions, we 
are of opinion that the effect of 0, 21, K. 63, Civil 
B. C., is to render a summary decision conclusive 
only for the purposes of the proceedings in connec- 9 
tion with which it is given and we are not able to 
find any valid reason for holding that this inter- 
pretation should be applied only so far as the inter- 
ests of an outside claimant are concerned. This 
makes it necessary to deal with the present suit on 
merits. Neither of the Courts below gave any clear 
decision on the merits, holding this to be unneces- 
sary in view of the finding that the earlier decision 
of the executing Court was conclusive. The relevant 
facts are as follows. The property originally be- 
longed to Khair Mohammad and is so shown in the 
revenue records. The property was then sold in exe- 
cution of a decree and purchased by Wahid Bakhsh. 
Udho Das states that Wahid Bakhsh then sold the 
property to Mohammad Jiwan, who then proceeded 
to mortgage it. Khair Mohammad, on the other 
hand, states that be paid off the decretal amount to 
Wahid Bakhsh and retained possession of the pro- 
perty. Both transactions are said to have been oral, 
and no change was made in the revenue records* 
Neither side produced Wahid Bakhsh as a witness 
and the evidence on both sides was not accepted. 

Since the suit is one to set aside the decision off 
an executing Court under 0. 21, B. 63, Civil P, C*, 
it is for the plaintiff to prove hla title; and if i| Is 
found that there Is no conclusive evidence on the 
question of title the plaintiff’s suit must fail, II la 
contended, however, that the entry in the revenue 
records is sufficient to turn the scale in fsavour of 
the plaintiff and throw the burden of j^f np6n 
Udho Das* As pc^nted out by the trial .l^url, how- 
ever, the execution proceedmgs clearly show that 
the property' was transferred ’to Bakhsh and 
the claim o£ Khair Mohammad; Ihel to £n*ld off the 
decretal amount before the mk' was concluded Is 
cl^irly false. There was m ^ the entry in., 

, the menus records the tfmsite''" 
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of title in favour of Wahid Bakhsh. The revenue 
^ entry thus does no more than reflect the previous 
ownership in favour of Khair Mohammad and adds 
nothing to the presumption which the law already 
allows in favour of the continuance of an existing 
title. When once it has been conclusively proved 
that 'this presumption no longer arises (in conse- 
quence of the transfer to Wahid Bakhsh) it is for 
the plaintiff to show that he recovered the owner- 
ship of the property from Wahid Bakhsh, and this 
he has signally failed to do. All that can be certainly 
said is that the property is last known to have been 
sold to Wahid Bakhsh, and this is not enough to 
establish his claim that the property is not now 
liable to be sold in execution of the mortgage decree 
obtained by Udho Das against his father. For these 
reasons the appeal must be accepted. The decree of 
the trial Court is reversed and the suit is dismissed. 
In view of the fact that neither party has been held 
to have substantiated the claim put forward by him 
and the decision of the ease has involved difficult 
points of law, the parties are left to bear their own 
costs. 

G.N,/E,K. Appeal accepted, 

C* P. C* 

(a) (MO) Chitaley, 0, 21, K. 63, Notes 2 and 16. 

(Ml) Mulla> Page 848, Note “Subject to the , 

be conclusive,** 

(b) (*40) Chitaley, 0. 21 B. 63, N. 7, 

(’41) Mulia, Page 847, Note “Scope of suit under 
this rule.** 

£. I« B. (29) 1942 Lahore m 

FULL BENCH 

» Tbk Ohand, DaiiIP Singh and 
Monboe JJ. 

Malawa Mal — Plaintiff — Appellant 

V. 

Punjab Provincial Government through 
Collector, Qurdaspur, and another — 
Defendants — Bespandents, 

Letters Patent Appeal No. 164 of 1939, Decided 
on 20th May 1942, against decree of Bhide L, 
Meported in 039) 26 AJB, 1939 Lah. 526, 

(a) Punjab Alienation of Land Act (13 of 
1900 as amended by Act 10 of 1938), S. 2 (8) — 
S. 2 (8) is not retrospective (Per Full Bench). 

Section 2 (8) not being retrospective in effect can 
at best only afleot transactions taking place after it 
^ came into force. [P 196 C 2] 

* (b) Punjab Alienation of Land Act (13 of 
1900 before amendment by Act 10 of 1938), 
Se. 3, 14 and 19— Deputy Commissioner*s sanc- 
tion under S. 3 is final— No appeal or revision 
lies (Per Full Bench): 41 P. L. B. 467=(’39) 26 
A. L B. 1939 Lah. 626=186 I. C. 332, MEVEB’^ 
BED, 

The grahi; of sanction to a member of an agricuL 
tribe under B. 8 is within the absolute dis- 
cretion of the Deputy Commissioner and there is 
nothing In B. 3 to indicate that his discretion, once 
exercised can be inlerf«e^ with by any other author 
rity. On the other hand, |he plain wording of S* 8 
iodioates that as soon as sanction is granted the 
■ nt alienation' efeqt as such?* in other, 
-a valid; .,of 'from 
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Act, 10 of 1938, the Legislature did not contemplate ^ 
that there should be any appeal or revision from the 
sanction given by the Deputy Commissioner to a 
contemplated or completed alienation. The provi- 
sions of the Punjab Land Bevenue Act relating to 
appeals and revisions are not applicable to a sanc- 
tion given under S. 3, Punjab Alienation of Land 
Act. Consequently, where a Deputy Commissioner had 
given sanction to a member of an agricultural tribe ' 
to make a permanent alienation of his land to a 
person who is not a member of the same tribe or of 
a tribe in the same group, and in pursuance of the 
sanction so given a sale has been effected, the 
Financial Commissioner has no authority, suo motu 
or on being moved by the vendor or other person to 
revoke the sanction : 41 P. L. B. 467={’39) 26 
A. I. B, 1939 Lah. 526=186 I. 0. 332, REVER^ 
BED. [P1970 1,2 ;P19901 ;P200 C13 ^ 

r 

(c) Punjab Alienation of Land Act (13 of 
1900 as amended by Act 10 of 1938), S. 2 (8) — 

S. 2^6) is not in itself sufficient to give right of> 
appeal against orders of Deputy Commissioner 
passed under Act (Obiter) (Per Dalip Singh J.), 

The amendments introduced in the Punjab Alie- 
nation of Land Act by Act 10 of 1938 show that the- 
Legislature did not tMnk that S, 2 (8) was sufficient 
by itself to give a right of appeal against the orders^ 
of the Deputy Commissioner under any of the pro- 
visions of the Punjab Alienation of Land Act. 

[P 197 0 1]. 

(d) Punjab Alienation of Land Act (13 of 
1900), Ss.* 14 and 3 — Deputy Commissioner’s 
sanction under S. 3 given — S. 14 cannot apply 
(Per Monroe and Teh Ohand JJ.), 

Section 14 takes eflect only until the Deputy 
Commissioner’s sanction under S. 3 is given or has 
been refused. Section 14 can therefore have no 
operation in a case in which the Deputy Commis- 
sioner’s sanction under S. 3 has been given. 

[P 198 C 2] 

(e) Punjab Alienation of Land Act (13 of 
1900), S. 3— Instructions by Financial Commis- 
sioners to Deputy Commissioners contained in 
para. 37, Dome’s Land Administration Manual 
relating to sanction under S. 3 are departmental 
— Non-compliance cannot render sanction under 
S. 3 invalid (Per Teh Ohand J,), 

The instructions in para. 87 of Douie*s Land 
Administration Manual issued by the Financial 
Commissioners with the approval of the Provincial 
Government, to the Deputy Commissioners as to h 
the considerations which should influence them in 
giving or withholding sanction under S. 8 are ins- 
tructions of a departmental nature, non-compliance 
with which cannot render the sanction invalid in 
law or have the effect of annulling the sale which 
was completed in consequence thereof. [P 200 C 1,2] 

Qahul Ohand — for Appellant. 

Xndar Dev Dua for Advocate^Oeneral — 

for Bespondents (Punjab Government). 

DALIP SINGH J*— One Indar,anagricaIttiJ?lst,, 
applied for sanction to sell a portion of his IaM ,to 
a non-agriculturist, Malawa Mal, under B.; 8, Land 
Alienation Act, On X8th July 1934, the sanctibn was 
granted by the Deputy Commissioner and lsEx.P4, 
The deed was registered and possession 'was deli- 
vered. Mutation followed on 28thi l986. The 
‘ ‘ ' ' ' '/to enter 
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into the details of the oonsideraihn wl^ 
Is not.dispnte^ tb have pe^edy Oh 


loh, however, 
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^ 1936, the Financial Commissioner cancelled the 
sale in toto, suo motn. Maiawa Mai then brought 
the present suit to declare that this act of the 
Financial Commissioner was ultra vires, inasmuch 
as the action of the Deputy Commissioner granting 
sanction was final and could not he revised or 
revoked by the Financial Commissioner. The suit 
was dismissed by the trial Court and the appeal was 
dismissed by the learned District Judge. A second 
appeal to this Court was partially accepted by a 
learned Judge in Single Bench, who held that the 
sale could not be cancelled in toto but under S. 14, 
Land Alienation Act, it was for the Deputy Com- 
missioner to determine how far the sale could take 
effect as a mortgage. For the rest, the appeal was 
dismissed. A Letters Patent appeal was filed and 
by my referring order, dated 18th April 1940, the 
case was referred to a Full Bench in view of the 
b difficulties involved in the interpretation of the 
Act. 

On the question whether appeal or revision did or 
did not lie to the Financial Commissioner from the 
sanction given by the Deputy Commissioner, there 
is no ruling of this Court to which our attention 
has been drawn. But there are various rulings of 
the Financial Commissionera to which reference 
should be made. In 4 P. R. 1908^ Mr. Wilson, 
Financial Commissioner, appears to have held that 
both appeal to the Commissioner and revision to 
the Financial Commissioner lay, la 12 L, L. T, 663 
it was held by Mr. Miles Irving that there was no 
appeal by a third party to the Commissioner but 
that revision lay. In 13 L. L. T. 29,'^ Mr. Miles 
Irving, the Financial Commissioner, held that no 
appeal lay by the would-be vendee to the Oommls- 
. sioner but that revision lay to the Financial Com- 
missioner* In 13 L. L. Tf 67,4 revision was exercised 
by the Financial Commissioner; there was no appeal 
to the Commissioner at all. In 14 L. L. T. 11® and 
in the same volume at pp. 26® and 29^ and at p. 1,6 
there was no appeal, it appears, to the Commissioner 
but it was assumed that appeal might in a proper 
case lie to the Commissioner but certainly the 
Financial Commissioner had power to revise. In 15 
L. L. T. 3,6 Mr. Abdul Aziz, Financial Commis- 
sioner, held that no appeal lay by the would-be 
vendee to the Commissioner hut the Financial Com- 
missioner had the power to revise. In 15 L. L. T. 
116 and p. 3811 and again, in 20 L. L. T. 19,13 it 
was held without discussion that the Financial 
Commissioner had authority to revise presumably 
under the powers conferred by S. 16, Land Revenue 
Act. In 20 L. L. T. 43,1® appeal was held to lie 
d under S. 9, Land Alienation Act, from an order of 
the Deputy Commissioner, 

It is contended on behalf of the respondent that 


1* (*08) 4 F. B. 1908; 91 P.L.R. 190$: 14 P. W, B. 
1908, Devi Dial v. Ahmad Khan. 

2. (»33) 12 L. L. T. 66, JaM Din v. Muhammad* 

3. (»34) 13 L. L. T. 29, Tara Singh v. Fazlan. 

4. CS4) 18 L. L. T. 67, Crown v, Fateh Moham- 
mad. 

5. (*85) 14 L. L. T, 11, Crown v. K, B, 

6. {’36) 14 L. L. T. 26, Malika Mohammad Din v, 

7?^(^85f 14 L. L. T. 29, Crown v. Jhanda. 

(’86) 14 L. L. T. I* Crown v. Canga Bam, 

0. (»36) 15 L. L. T. 3, Crown v. BudM Parkaeh, 
10* (’36) 16 L. L. T. l, Crown v, C^haii Mahpmad. 
lU ('36) 16 L. L. T. 38, Crown Mohammad 
Hawaz Khan. i ,, 

12; C41) 20 L. L, % 19, Fatta v. Bhikam Sain. 

1$,: (*4l) 20! L, D* T* 43, Himmat AM v. Bhag Mai, 


the Financial Commissioners may have differed on ^ 
the question as to who had the right of appeal to 
the Commissioner but at no time had any Financial 
Commissioner held that no appeal lay to the Com- 
missioner and all have unanimously held that the 
power of revision did exist in the Financial Com- 
missioner and this would only exist by applying the 
provisions of the Land Revenue Act; in other words, 
treating the orders of the Deputy Commissioner as 
orders of a revenue ofiieer, to which under S. 19 
the provisions of the Land Eevenuo Act, rG-apjjeal 
and revision would apply. As regards S. 23, Land 
Revenue Act, it was contended on the one hand by 
counsel for the appellant that the Government 
might appoint some person who was not a revenue 
officer at all to perform the duties prescribed by the 
Land Alienation Act as falling on the Deputy Com- 
missioner, On the other hand, it was contended by 
the learned counsel for the respondent that the f 
fact that officers of a higher rank than a Deputy 
Commissioner could exercise the powers of a]Deputy 
Commissioner under the Land Alienation Act, 
pointed to the recognition by the Legislature of the 
fact that the Deputy Commissioner was a revenue 
officer when exercising powers under the Land Ali- 
enation Act. Stress was also laid by both sides on 
recent amendments of the Land Alienation Act. 
The learned coxmsel for the respondeat relied on 
S. 2 (8) of the Act, as put in by Punjab Act 10 of 
1938. This sub- section reads as follows t 

‘Deputy Commissioner* shall be deemed to be a 
revenue officer within the meaning of Ss. 19, 20 
and 21 of this Act, and shall include any officer 
specially appointed by the Provincial Government 
to perform the duties of a Deputy Commissioner for 
the purposes of sub-ss. (2) and (3) of S. 4, S, 13 A, i 
S. 13B and S. 13C of this Act : * 

Provided that the Provincial Government shall 
not appoint for this purpose an officer below the 
rank of an Assistant Collector, first grade.” 

On the one hand, it wa=5 urged by the learned 
counsel for the respondent that clearly the tern 
“Deputy Commissioner,” when used in this Act, 
implies a revenue officer by virtue of this definition. 
On the other hand, it was contended by the learned 
counsel for the appellant that if by means of this 
section the orders of the Deputy Commissioner 
under S. 3, Land Alienation Act, were held subject 
to appeal to the Commissioner and revision by tMe 
Financial Commissioner, then the orders of an offi- 
cer specially appointed by the Provincial Govern- 
ment under the same section would not be subject 
either to appeal to the Oommissioner or revision by 
the Financial Commissioner, though it was obvious 
that such officer might be only of the rank of an 
Assistant Oolleofcor, first grade, presumably there- 
fore a lower rank than that of the Deputy Commis. 
sioner. Certainly it api^rs to me that this would 
be an extraordinary anomaly that the Legislature 
contemplated appeals and revisions from the order 
of a Deputy Commissioner granting sanction under 
0. 3, but did not oontemplate either appeal or iwfl- 
sion from the order of an officer specially ap^hited 
by the Provincial Goverament. Again it was pointed 
out that there were specific provisions made under 
S. 30 lor appeals from the order of the Deputy 
.Commissioner n^et'Ba. SA and 8B,‘;Hd'ineh pro- 
vision was made for orders under i* Similarly 
special wofisions for appeal and revlito were made 
under Ss. I3B and ISC from of a. Deputy 

CbmmMoner under S. 4 hut again no 

provislou was made for appeil ftmn m order under 

.’|,'#v,The rdspondent^.hot^ 
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ever, contended that the reason for the special pro- 
^ vision for appeal was that whereas the appeals 
nnder the Land Eevenue Act had a difierent limi- 
tation, the limitation for appeal under S. 3C was 
cut down to 30 days ; hence the need for a special 
provision. Similarly, be contended that under sec- 
tion 13B appeal was also given from an order passed 
on review by a Deputy Commissioner and that for 
the limitation for appeal the provisions of Ss. 5 and 
12, Limitation Act, were made applicable to it : 
hence again, according to him, the need for special 
provision for appeal under this section. On the 
other hand, it was pointed out by the learned coun- 
sel for the appellant that if this were the case and 
the rights of appeal and revision that would any- 
how have attached to the Deputy Commissioner’s 
orders under the provisions of the Land Eevenue 
Act were being modified, one would have expected 
I to see some such words as “notwithstanding the 
provisions of the Land Eevenue Act” or words to 
that effect. No such words existed. 

Again, viewing the matter from a different stand- 
point, it was contended on one side that if the 
Legislature intended that the orders of a Deputy 
Commissioner under S. 3 were subject to appeal or 
revision, then after the words “sanction has been 
refused,” words like “or has been revoked or has 
been set aside in appeal or revision by competent 
authority” should have figured in S. 14. No such 
words, however, appear there at all. It was also 
strongly contended by the learned counsel for the 
appellant that the Legislature could not have con- 
templated that the revisionary powers given to the 
Financial Commissioner, to which there is no limi- 
tation attached, should be exercised ten years or 
more after sanction had been given by the Deputy 
^ Commissioner and alienations had taken place in 
accordance therewith. Such a disturbance of title 
could not have been contemplated by the Legislature 
and if contemplated, would have had suitable words 
such as described above, showing that the Legisla- 
ture did contemplate such disturbance. On the 
other hand, S. 14, as it stands, merely provides 
that a permanent alienation shall not take effect as 
such until the sanction of a Deputy Commissioner 
is given thereto. It would follow from this that the 
Legislature contemplated that once that sanction 
had been given, a permanent alienation would take 
effect. If this were not so, there would be specific 
words to show that a permanent alienation would 
be avoided or rendered of no effect by any subse- 
quent actions taken either by the Commissioner or 
by the Financial Commissioner. No such words 
^ occur. Again, on the other hand, it was strongly 
contended by the learned counsel for the respondent 
that if any permanent alienation was not to take 
effect Until the sanction of a Deputy Commissioner 
was given thereto, then if that sanction could be 
revoked by the Deputy Commissioner himself or by 
the Ckjmmissioner or the Financial Commissioner, 
then the moment such revocation or cancellation 
took place by competent authority, the sanction 
once given must in the eye of the law be presumed 
never to have been given at all, and, therefore, the 
alienation ceased to be a permanent alienation and 
took effect as a usufeuotuary mortgage, as provided 
by 14, 

There is considerable fbrce in the objections 
which have been stated pn the one side or the other, 
li appears to me that it may be accept^ , that. 
Financial Ckran^cinerai'have differed 
bada right ola||»^l0-1feeCkmit^i»sioneri 
Wd that , no- 

„ , ^ .ft, right of 


from the order of the Deputy Commissioner under 
S, 3 and no Financial Commissioner at any time ® 
has doubted his own powers to revise the orders of 
the Deputy Commissioner. Many of the rulings 
cited, however, have been merely oases where with- 
out considering the difficulty at all the Financial 
Commissioners have assumed that power to appeal 
and power to revise lay in the Commissioner or the 
Financial Commissioner. When the question has 
really been considered, the decisions of the Finan- 
cial Commissioners certainly might be reconciled on 
the ground that at any rate they all considered the 
orders of the Deputy Commissioners to be those of 
a revenue officer, though not necessarily those of a 
Collector, At the same time, it is difficult to see how 
a vendee or would-be vendee could be considered 
not to be a party who had the right of appeal. In 
11 L. L.T?. ivir. Miles Irving appeared to think 
that there was a distinction between the orders of a / 
Deputy Commissioner under the Land Alienation 
Act and the orders of a Collector under the Land 
Eevenue Act; but the logical consequences of hold- 
ing any such opinion appear never to have been 
discussed by any of the learned Financial Commis- 
sioners dealing with the matter. 

So far as the recent legislation goes, I have 
already pointed out the anomaly arising under 
the provisions of S. 2 (8), but, in any event, it 
seems to me that this section not being retrospec 
tlve in effect, could at best only affect transactions 
after it came into force. In the present case the 
sanction was given in 1934, the cancellation took 
place in 1936 and therefore, the definition of 
“Deputy Commissioner” in the present Act can 
throw no light on what the situation was before the 
amending Act, 10 of 1938 was passed. For the future g 
this definition might create difficulties; but I do not ^ 
think it is necessary to decide this point for the 
purposes of the present case. In my judgment, 
there is great force in the contention that S. 14 
contains no such words as “or if the sanction had 
been revoked or set aside in appeal or revision by 
competent authority.” This clearly, to my mind, 
shows that the Legislature did not contemplate that 
the sanction of the Deputy Commissioner could 
affect the validity of the alienation because subse- 
quent to the alienation having been completed that 
sanction had been revoked either by the Deputy 
Commissioner or cancelled by superior authority. If 
the Legislature had contemplated any such peculiar 
result nothing was easier than to insert such words 
in the section. No difficulty could then have arisen. 
After all the sanction of the Deputy Commissioner 
could be given in two classes of cases. The first is h 
where the vendor and vendee had not completed the 
alienation but both were in agreement to sell and 
to buy the land. In such a case, it would be the busi- 
ness of the Deputy Commissioner to see that the 
policy of the Government was carried out and that 
alienations were not sanctioned which contravened 
this policy. It would be perfectly easy if the Gov- 
ernment felt that Deputy Commissioners were not 
the proper persons to interpret that policy to issue 
instructions th^t . Deputy Commissioners before 
giving sanction should always refer to the oonteni'- 
^ated sanction together with their opinion thereon 
to the Commissioner and that the Commissions^ 
should send that contemplated sanction -lb ,thB 
Financial Commissioner with his opinion thereon 
end that the Financial Commissioner^ iSh<^ild then 
decide whether the Depnty.Oomtmliionar should 
give ynctlon dr not. This class of i basf :conld easily, ^ 
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^ therefore, be met by provisions similar to wbat I 
have snggested above. 

Then comes the case where the vendor has agreed 
to^ sell, the sale is not completed bat the vendor 
wishes to resile and the vendee wishes to enforce 
the agreement. It would then again be for the 
Deputy Oommissioner to see whether the vendor 
should or should not be kept to his bargain and tbe 
vendee given the right to proceed in the civil Courts 
to enforce his remedy, if any, by the Deputy Com- 
missioner stating whether in his opinion the pro- 
posed alienation traversed or did not traverse the 
policy of the State, Here again, instraotiona could 
easily be issued whereby the Deputy Commissioner 
should be forced to refer all such contemplated alie- 
nations to the Commissioner and Financial Commis- 
sioner so as to take their opinion before proceeding 
to give his sanction to the contemplated alienation. 
h No difficulty therefore could possibly arise as regards 
the policy of the State being contravened by Deputy 
Commissioners not fully realizing the implications 
or the desiderata of that policy. In the case, where 
the alienation has actually been completed either 
immediately before, or immediately after, tbe sanc- 
tion given by the Deputy Commissioner, it seems to 
me monstrous to think that the Legislature contem- 
plated disturbance of titles so eiSected by actions 
suo motu on the part even of such important offi- 
cials as Financial Commissioners years after the 
event. The hardship and injustice worked by any 
such idea or such legislation would, so far as I am 
concerned, be difficult to conceive as attaching to 
the intention of the Legislature* Therefore, unless 
clear words exist to that efieot— and far from exist- 
ing, their absence seems to me to be pronounced — 

^ the Legislature in this class of case obviously con- 
templated that the sanction of the Deputy Commis- 
sioner should be final. Here again, if the State 
wished to secure that officials higher than the 
Deputy Commissioners should consider whether any 
completed alienation should or should not be allow- 
ed to take due efiect, it would be perfectly easy to 
make a rule that all such matters should be referred 
by the Deputy Commissioner to the Commissioner 
and then to the Financial Commissioner before the 
Deputy Commissioner gave his sanction. But it 
seems to me that the Legislature could never have 
contemplated that after sanction had been given 
and persons had parted with valuable consideration 
for obtaining property and bad themselves possibly 
alienated the land further, or developed or improved 
it, believing that they were the owners the sanction 
of the Deputy Commissioner should be set aside by 
d the Financial Commissioner. 

It seems to me, therefore, that both a frmfi and 
on a strict interpretation of the words of the statute 
as they stood before the recent amendments, the 
Legislature did not contemplate that there should 
be any appeal or revision from the sanction given by 
the Deputy Commissioner to a contemplatedor com- 
pleted alienation. What the efieot of 8. 2 (8) may be 
hn future transactions and what light is thrown by 
the fact that the Legislature has made special pro- 
visions for appeal under sub-ss. (2) and (8) of 8. d 
and under Ss. IBA and 18B Is also a matter that 
meed not now be discussed. So far as these recent 
amendments go, it would at least show that the 
Legislature did not think that S.2{8) was sufficient 
by itself to give a right of appeal against the orders 
of the Deputy Commissioner under any of the pro- 
visions of the Land Alienation Act, If they hiad 
thought that all these orders by virtue of the provL ; 
mans of S.2 (8) fell within the right of appeal given 
by 8s. and 16, Land Bevenue Act, then if they 


intended to cut down those rights of appeal and ^ 
revision in any way, they would have used words ® 
like “notwithstanding anything contained in the 
Land Bevenue Acfc,^* or in specific sections of the 
Land Bevenue Act. Whatever therefore might have 
been the meaning of the Legislature in enacting 
these specific rights of appeal, Ido not think that it 
necessarily follows that because of the provisions of 
S. 2 (8), for the future all orders of a Deputy Com- 
missioner even under S.3, Land Alienation Act, are 
subject to appeal and revision; but as I stated in the 
beginning it is unnecessary to decide this point. The 
provisions, it may however be pointed out, of S. 19 
do not make the provisions of tbe Land Revenue 
Act apply without qualification. They are only to be 
applied “so far as they are applicable/*and it might 
well be that certain orders of the Deputy Commis- 
sioner under the Land Alienation Act may become 
appealable by virtue of the provisions of tbe Land / 
l^venue Act and certain other orders might for 
inherent reasons make the application of the Land 
Bevenue Act provisions inapplicable to such orders. 

It is unnecessary however to discuss this question 
further. In the circumstances, I would accept this 
appeal and declare that the order of the Financial 
Commissioner cancelling the sanction given by the 
Deputy Commissioner to the alienation by Indar in 
favour of Malawa Mal was ultra vires and the alie- 
nation is not affected thereby. The alienation there- 
fore remains operative as given in the registered 
deed. I would leave the parties to bear their own 
costs throughout. 

MONROE J.— This case has been referred to a 
Full Bench for the determination of the question 
“whether the Legislature contemplated that sanc- 
tions given by the Deputy Commissioner under S.3, g 
Punjab Alienation of Land Act, ate, or are not, 
subject to appeal or revision or both by the Com- 
missioner and the Financial Commissioner.** On 
18th January 1938 the suit in which this question 
has arisen was instituted in the Court of Lala Pri- 
tarn Singh Subordinate Judge First Class Gurdaa- 
pur to obtain a declaration that the plaintifi was 
the lawful owner in possession of certain land des- 
cribed in the plaint and that the order of the Finan- 
cial Commissioners, Lahore, dated 9th December 
1936, by which order the mutation of sale of the 
suit land in favour of the plaintiff was cau<^iled 
was illegal, inoperative and liable to be cancelled. 
The Punjab Provincial Government and Indar, the 
plaintlfi*s vendor were made defendants. The facts 
of the case are simple and have at no time been in 
dispute. On 18th July 1934 the Deputy Commis- 
sioner, Gurdaspur, granted sanction to Indar, a Jat « 
statutory ngricuifcuriat, for the aale of the land in 
suit to the plaintifE, a nomagricuUurist. The sale 
was afterwards completed by a deed, which was exe- 
cuted and registered on 26th October 1934. On 9fch 
December 1936, the Financial Commissioner pur- 
porting to aiot in the exercise of hie revisional juris* 
diction sent for the record of the case suo motu and 
made the following ord^ ; 

“Parties have appeared before me in person, <tnd 
I have heard what they had to say* The viudor 
wishes to cancel the sale altogether. He seye that 
he rec^ved only Be. 400 instead of Be, 190 in 
and was not able to get married in oeiae|uen®e. He 
also says that the vendee bought ajl hls | 00 d land 
and left him the vmrst portions only. Tendee denies 
these allegations, but I am, mv<^elese, satiined 
that the vendor has a reaaonaMe grbimnoe. i ocKSOr* 
dingly go even further thiNu the Oommissioner « 
tecommehdatioh imd that the sole he oanesl* 
Wftltqgetto.** ' ^ . 
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' ^ The purpose of the suit was to ha^e this order 
® declared to be of no efieet, on the ground that the 
Financial Commissioner had not jurisdiction in re- 
i?ision to annul the sanction which had been given 
by the Deputy Commissioner* The learned trial 
Judge, holding that when the sanction of the Deputy 
Commissioner had been cancelled, the transaction, 
although a completed one, contravened the Punjab 
Alienation of Land Act and dismissed the suit. On 
appeal, this decision was upheld by the Senior Sub- 
ordinate Judge. The plaintiS appealed to this Court. 
Bhide J., who heard the appeal, upheld the view 
that the Financial Commissioner bad power to set 
aside in revision the order granting sanction to the 
sale. He held, however, that the Financial Commis- 
sioner could not cancel the sale, that his order must 
be construed as revoking the sanction granted by 
the Deputy Commissioner and that in the absence 
^ of the necessary sanction the sale would take ejffeot 
as a mortgage according to the provisions of S. 14, 
Punjab Alienation of Land Act: and he allowed the 
appeal to this extent and granted the plaintiff a 
decree declaring that the sale in his favour should 
take effect as a usufructuary mortgage according to 
the provisions of S, 14, Alienation of Land Act, 
owing to the revocation of the sanction granted by 
the Deputy Commissioner under S. 3 of the Act, 
The plaintiff obtained a certificate and appealed 
under the Letters Patent: the appeal came Wfore 
my learned brethren, who framed, as I have already 
stated, the question of law for determination. The 
object of S. 3, Alienation of Land Act, was to prohi- 
bit in certain cases permanent alienations of land. 
The first sub- section gives liberty to alienate land in 
certain oases : sub*s. (S) enacts that “except in the 
' 0 cases provided for in sub-s. ( 1 ), a permanent aliena- 
tion of land shall not take effect as such, unless and 
until sanction is given thereto by a Deputy Com- 
missioner.’* There follows a proviso that sanction 
may be given after the act of alienation is otherwise 
completed and that in two special cases sanction 
shall be unnecessary ; sub-s* (3) provides that the 
Deputy Commissioner shall inquire into the circum- 
stances of the alienation and shall have discretion 
to grant or refuse the sanction required by sub-s, ( 2 ). 
Section 19 of the Act is as follows : 

“ Subject to the provisions of this Act, the pro- 
visions of Oh, 2 , Punjab Land Revenue Act, 1887, 
shall, in so far as they are applicable, apply to the 
proceedings of revenue officers under this Act.“ 

The provisions of the Land Revenue Act relating 
to appeals and revisions are incorporated but only 
“so far as they are applicable.** It is unnecessary 
<5 tee to discuss the arguments on other points, which 
have been fully considered in the judgment of 
I^lip Singh J. I confine myself to the question 
whether the provisions of the Land Revenue Act 
which .provide for revision are capable of beii^ 
applied in the circumstances of such a case as the 
present. It seems to me that these provisions cannot 
be applied. In the transaction under consideration 
there were two separate acts in the law— the consent 
and the sale. The result is a transfer of property ; 
which has lawfully taken place and is complete, A 
, transfer of property may be set aside only on certain 
welhdefined grounds. If such a transfer is to be set 
as® or its effect altered (as for example by conver- 
iioh of a sale into a mortgage), proceedings must be 
lidm in a Court which has iurisdietion to set it 
, order the alteralte. If a Financial Com- 

. , . ' mate an order .ammllbig' a mmmM given 

revoke -the ho ' 
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has taken place, no power to declare the conveyance ^ 
void, A declaration that the consent was annulled 
would, therefore, have no effect. This seems to have 
been understood by the learned Financial Commis- 
sioner, who set aside the consent, in this case, for 
he also declared the sale a nullity. Bhide J. held 
that the second part of the order was clearly un- 
sustainable : and he applied S. 14, Alienation of 
Land Act. This section can have no operation in 
the present ease for it takes effect only “until such 
sanction is given** or “if such sanction has been 
refused,*’ the sanction being defined to be the sanc- 
tion of the Deputy Commissioner, For the reasons 
given by Dalip Singh J, and because I think that 
the provisions relating to revision in the Land 
Revenue Act are inapplicable, I concur in the answer 
proposed. 

TEK CHAND J.— I have had the advantage of 
reading the judgments of my learned brethren Dalip / 
Singh and Monroe JJ. and agree with the con- 
clusion reached by them. The facts are few and 
simple. The land in question belonged to defendant 
2 , who is a member of a notified agricultural tribe 
in Gurdaspur District. He applied to the Deputy 
Commissioner for sanction to sell the land to a 
non-agriculturist and on 18th July 1934, the Deputy 
Commissioner granted the sanction under S. 3 ( 2 ), 
Punjab Alienation of Land Act. On 25th October 
1934, defendant 2 executed a sale-deed in favour of 
the plaintiff, who is a non-agriculturist, and the 
deed was duly registered. A part of the considera- 
tion was paid to the vendor (defendant 2 ) before 
the Sub-Registrar and the remainder was left with 
the vendee (plaintiff) for payment to prior creditors 
of the vendor, one of whom was the mortgagee in 
actual possession of the land. The plaintiff duly g 
paid the creditors, including the mortgagee, who, 
on receipt of the mortgage-money, delivered posses- 
sion of the land to the plaintiff. The revenue au- 
thorities sanctioned mutation of the sale in favour 
of the plaintiff on 28th May 1935. On 9th December 
1936, more than two years after the sale, the 
Financial Commissioner suo motu passed an order 
cancelling the sale. This order purported to have 
been made in the exercise of the Financial Oommis- 
sioner*s revisional jurisdiction. 

In February 1938, the plaintiff instituted a suit 
in the civil Court for a declaration that he was the 
rightful owner of the land and that the order of the 
Financial Commissioner cancelling the sale was 
ultra vires and not warranted by law. The suit was 
dismissed by the trial Judge and his decision was 
affirmed on appeal by the Senior Subordinate Judge, 

On second appeal Bhide J., sitting in Single Bench, h 
held that the Financial Commissioner had the 
power to revoke the sanction granted by the Deputy 
Commissioner, but this could not have the effect of 
cancelling the sale which would take effect as a 
usufructuary mortgage according to the provisions 
of S* 14, Punjab Alienation of Land Act . He accord- 
ingly modified the decree of the Courts below and 
granted the plaintiff a declaration to the above 
effect. On a certificate granted by the learned Judge, 
the present appeal was preferred under , Clause 10 
Letters Patent, and it came up for hearing befom a 
Division Bench, who, in view of the importance of 
the question involved, has referred H to, a Full 
Bench* The question for determihatmn.. may; be 
stated as follows : “Where a Deputy Cbimnissioner 
had given sanction to a member of an Agricultural 
tnbs'.tb ms^e a permanent alitelte’Af'Slis^land to 

. of nrsuance of , 
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^ the Fmancial Commissionei* authority, suo motu, or 
ou being moved by the vendor or other person, to 
revoke the sanction and, if so, what is the effect of 
the cancellation of the sanction on the sale ?’* 

There is no decision of the Punjab Chief Court or 
the High Court bearing on the point* The question 
appears to have been raised incidentally before the 
^ Chief Court in 31 P. B, 1912^5 {at p. 109) but the 
learned Judges, Robertson and Rattigan, declined 
to express any opinion on it. The Financial Com- 
missioners, however, have assumed revisional powers 
for a long time and in the last few years they appear 
to have exercised these freely. In none of their 
judgments, however, has the legal aspect of the 
question been examined in any detail and, if I may 
say so with all respect, it is not always easy to re- 
concile their reasoning or ultimate conclusion. In 
some cases it has been held that the order of the 
Deputy Commissioner granting or refusing sanction , 
is open to appeal to the Commissioner and revision 
to the Financial Commissioner; in others, it has 
been laid down that no appeal lies to the Commis- 
sioner but the Financial Commissioners have the 
power to interfere on revision. In some, again it 
has been assumed that the would-be vendee has no 
locus standi to apply for revision; in others revisions 
have been entertained. Lately, in a number of 
■cases, the Financial Commissioners have acted suo 
motu and revoked sanctions which had been granted 
several years before. 

The present appears to be the 6rst case in which 
the authority of the Financial Commissioners to 
revoke a sanction granted by the Deputy Commis- 
sioner and cancel sales effected thereunder has been 
questioned in a civil Court, To this suit the Pro- 
^ vinciai Government has been made a party and it 
has supported the action of the Fmancial Commis- 
sioners. The provisions of the law relating to per- 
manent alienations of land are contained in Ss. 3 
and 14, Punjab Alienation of Land Act. In suhss, (1) 
and (2) of S. 3, it is laid down that a permanent 
alienation of his land by a member of an agricultural 
tribe to a person who is not a member of the same 
tribe or of a tribe in the same group shall not take 
effect as such unless and until sanction is given 
thereto by a Deputy Commissioner; and it is pro- 
vided that such sanction may be given after the act 
of alienation is otherwise completed. Sub-section (3) 
of the same section says that **the Deputy Commis- 
sioner shall enquire into the circumstances of the 
alienation and shall have discretion to grant or 
refuse the sanction required by sub-s. (2).^* 

B would be seen, that the grant of sanction to a 
^ member of an agricultural tribe is within the abso- 
lute discretion of the Deputy Commissioner and 
there is nothing in this section to indicate that his 
discretion, once exercised, can be interfcx'ed with by 
any other authority. On the other hand, It would 
appear from the plain wording of the section, that 
as soon as sanction is granted the permanent aliena- 
tion **takes effect as such,’^ in other words, there is 
a valid transfer of ownership from the alienor to 
the alienee* Section 3,4 says that ‘*any permanent 
^alienation, which under , S. 3 is not to take effect as 
such until the sanction of a Deputy Commissioner 
is given thereto, shall take effect as a usufpotuary 
mortgage’* as described in S. 6 (a) for a, period to he 
fixed by the Deputy Commissioner. Obviously, this 
section does not deal with a case like the pr^ent. 
Nor does it contain any indication, that it was within 
, the contemplation of the Legisl ature that sanction 
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once given could foe cancelled later. If it was inten- ^ 
ded that an order granfcingsanction could be revoked 
or reviewed subsequently by the Deputy Commis- 
sioner himself or on appeal or revision by a higher 
authority, it is reasonable to expect that a provision 
to this effect would have been made expressly in 
S. 3, S. 14 or any other part of the Act, md it wouM 
also have been made clear what the consequences of 
such revocation would bo on the title which had 
validly passed to the vendee as soon as sanction has 
been given by the Deputy Commissioner. 

Reliance is however placed on S. 19 of the Act as 
containing a statutory provisinn, which allows ap- 
peals to, and revision by, the Commissioner or the 
Financial Commissioner from orders passed by the 
Deputy Commissioner under the Act, including 
orders granting or refusing to grant sanction under 
S. 3. Section 19 lays down that *‘subjecfc to the pro- 
visions of this Act, the provisions of Chap. 2, Fun* / 
jab Land Revenue Act, 1887, shall, in so far as 
they are applicable, apply to the proceedings o! 
revenue officers under this Act.” In S. 0, Land 
Revenue Act, which appears in Chap. 2, the various 
classes of revenue offiicers are enumerated: one of 
these is the Collector, In sub s. (2) it is stated that 
”the Deputy Commissioner of the district shall be 
the Collector thereof.” In S. 13 it is provided that 
an appeal shall lie from the order of a Collector to 
the Commissioner, and S. Id authorises the Finan- 
cial Commiasioner to call for the record of any case 
pending before, or disposed of by any revenue ofldeer. 
From these provisions, it is sought to be Inferred 
that the Deputy Commissioner while acting under 
the Alienation of Land Act is a “revenue officer” 
and as such any order passed by him under the Act 
is subject to appeal or revision by the Commissioner g 
or the Financial Commissioner. With great respect, 
this does not seem to follow from the provisions 
above-mentioned. 

In the first place, if it was the intention of the 
Legislature that the Deputy Commissioner while 
acting in all matters under the Alienation of Land 
Act, was to be taken as aotlng as the Collector, so 
as to make the provision of the Land Revenue Act 
relating to appeals, revisions, etc., automatically 
applicable to orders passed by him under the Alie- 
nation of Land Act, there seems to be no .reason 
why the officer, who is to exercise authority under 
the Act, should have been called the “Deputy Gom^ 
missloner” and not the “Collector”. That this was 
not the Intention however appears clear from S. 23 
of the Act, which says that “the powers conferred 
by this Act upon a Deputy Commissioner may be ^ 
exercised by a revenue officer of higher rank, or by 
any officer authorised by the Froyinoial Government 
in this behalf.” Now, if an officer other than a De- 
puty Commissioner or a revenue officer of higher 
rank, is so invited with the powers of a Deputy 
Commissioner under this Act and passes an order 
granting or refusing sanction, under S. 3, thesa 
orders not being the orders of a “revenue officer**, 
would not be subject to appeal or revision by the 
Commissioner or the Financial Commissiontr.. We 
thus have the highly anomalous position that If the 
order had been passed by the Deputy CSomml»3lonor 
or other revenue officer Invested with qpder 
the Aot it would not be final; but it !l hod neon 
passed by m officer who was not the Deputy Com* 
missloner or a 'revenue officer ol h%h«e rank, lha 
order pssed by him would be final. It is difficull 
to imagint that this extrooribrnry remit would have 
, been intended and yet Ihli aisgumentpul ' 

’ formrdonMhalIoUheir#,poamt is/ftooepted./ ’ ^ 
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As has been pointed out above, appeals and revi- 
® sions lie against decisions of the “Collector,’* not 
the “Peputy Commissioner’* and though by the 
provisions of S. 6 (2), Land Eevenue Act, the “De- 
puty Commissioner” of a district is the “Collector** 
thereof, yet the revenue officers, as described in 
$. 6 (1), include not “the Deputy Commissioner** 
but “the Collector’’. It follows therefore that when 
a power is given to the “Deputy Commissioner’* and 
he exercises that power as such, a general limita- 
tion of his power and authority in his capacity of 
“Collector” is inapplicable to his power as “Deputy 
Commissioner”. This fiads support from the addi- 
tion made to the Act by (Punjab) Act 10 of 1938, 
which came into force several years after the trans- 
action under consideration, and more than two 
years later than the order of the Financial Commis- 
sioners. By this Act, a new sub-s. (8) was added to 
b S. 2 which provides that the “Deputy Commis- 
sioner” shall be deemed to be a revenue officer 
withing the meaning of Ss. 19, 20 and^ 21 of this 
Act. From this it is clear that the Legislature did 
not consider that S. 19 of the Act made the terms 
“Deputy Commissioner” and “Collector” synoui- 
mous for all purposes and in consequence conferred 
a right of appeal against, and the power of revision 
of orders passed by the “Deputy Commissioner” as 
such. By the other amendments made in 1938, ex- 
press provision was made for appeal from orders 
passed by the Deputy Commissioner under the am- 
ended S. 4 and S, 13 A. These provisions would 
have been entirely superfluous, if the proper con- 
struction of S. 19 was that all orders passed by the 
Deputy Commissioner under the Act were to be 
deemed to be passed by him as Collector and there- 
fore automatically appealable under the Land Beve- 
® nue Act. It is necessary to bear in mind the words 
in S. 19 “in so far as they are applicable.” It seems 
to me that the provisions relating to appeals and 
revisions are not applicable to a sanction given 
nnder S. 3. 

To sum up, there is nothing in that section to sug- 
gest that the sanction once given may be taken away: 
the sanction is not a sanction to continue doing some- 
thing : and it seems that the sanction being in exis- 
tence at the time of alienation (as in the present ease), 
the terms of the section show that the permanent 
alienation takes eSeet on the performance of such 
formalities as the law may require for it, once and 
for all. The existence of the sanction at the time of 
the alienation is sufficient to allow the normal eflect 
in law to be given to the transaction. As stated 
above, if it had been the intention of the Legiala- 
J ture to allow the discretion of the Deputy Commis- 
sioner to be over-ridden by higher authority, it 
would not have been sufficient merely to provide 
for an appeal, or revision of the order of sanction, 
but it would have been necessary also to make clear 
the efl^ect of an order annulling the sanction on an 
alienation, which had been validly made and had 
taken effect, while the sanction was in existence. 

It may be mentioned that in the course of the 
arguments counsel for the respondent referred us to 
para. 37 of Douie’s Laud Administration Mannal 
which contains instructions, issued by the Finan- 
cial Commissioners with the approval of the Fro- 
vinfiial Government, to the Deputy Commissioners 
m to the canaideraticms which should influence 
them in giving or withholding sanction and it was 
urged that if in any case these Instructions have 
iinl been followed it iS to the Financial Com* 
ismMonm hi revise the 

.These, however, 
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cannot render the sanction invalid in law or have * 
the efiect of annulling the sale which was comple- 
ted in consequence thereof. It might be that the 
Deputy Commissioner should in cases of doubt con- 
sult the Commissioner or the Financial Commis- 
sioner before he grants sanction ; hut once sanction 
has been given by him, it appears to be irrevocable 
and no authority has the power to override it. 

Before concluding, I wish to make it clear that 
this decision deals with oases in which section of 
the Deputy Commissioner had been granted before 
sub-s. (8) was added to S. 2, Punjab Alienation of 
Land Act by Act 10 of 1938. It is not necessary for 
the purposes of this case to say what the eflect of this 
amendment is. My learned brother Dalip Singh in 
his judgment has pointed out some of the difficulties 
which are likely to arise in its application to eases 
of this kind, but that is a matter which must be 
left for future determination, if and when it arises, f 
For the reasons given above, I agree with the order 
proposed by my learned brethren that the order of 
the Financial Commissioner revoking the sanction 
was ultra vires and that it had no effect on the sale 
of the land in dispute effected by defendant 2 in 
favour of the plaintiff. The appeal must, according- 
ly, be accepted and the plaintiff’s suit decreed, but 
in the circumstances the parties left to bear their 
own costs throughout. 

G.N./B.K. Appeal accepted, 

A. I. B. (29)1942 Lahore 200 

Dalip Singh and Sale JJ. 

Ghulam Qadir — Defendant — Appellant 

0 . 

Alaf Dint Plaintiff and others, Defen- 
dants — Eespondents, 

Letters Patent Appeal No. 14 of 1940, Decided on 
24th February 1942, from decree of Din Moham- 
mad J., Reported in C40)27 A.IM. 1940 Lah, 177, 

(a) Custom (Pun jab) — Hindu widow governed 
by custom — Alienation — Necessity — Whether 
alienation was for necessity or not — Income of 
estate is relevant consideration. 

In the Punjab under the customary law relating* 
to the estate of a Hindu widow the power of the 
widow is less than that of the Hindu law widow 
and the income of the estate is a relevant considera- 
tion for determining whether an alienation is or is 
not for necessity. The question whether in the case 
of a widow governed by custom an alienation by her jl 
of her husband’s estate for debts incurred by her ^ 
husband was or was not for necessity cannot be 
decided without reference to whether the income 
from the estate left by the husband was or was not 
sufficient to discharge the debt ; (’36) 23 A. I. E, 
1936 P. C. 283, Rel, on, [P 201 0 1, 2]. 

(b) Custom (Punjab) — Hindu widow— Ali- 
enation— Necessity— Onus. 

The onus of proving that the alienation by Hindu* 
widow governed fay custom was for necessity lies on 
the alienee. [P 201 0 2], 

(c) Custom (Punjab) — . Hindu widow — Ali^ 

enation — Necessity — Point that amount of 
Income is irrelevant to question of necessity in. 
widow’s tribe cannot be raised for ficst tline in 
Letters Patent appeal. ? 

.The point that in deciding the qciesMon whether 
an alienation by a Hindn by cus- 

tom was or was hot for hc^^ly;; the amount ot 
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income of estate is irrelevant in the particular tribe 
to which the widow belonged cannot be raised for 
the first time in Letters Patent appeal. 


C. P. C, ^ 


[P 201 C 2] 


(^40) Chitaley, Letters Patent (Cal.) Clause 15, 
N. 14 Ft. 1. \ , 

(’41) Mnlla, Page 1408 Pt, (y). 


KhursUd Zaman — for Appellant. 
hahi Muka%d Led Puri andShamsherBahadar 
— for Bespondent i. 

DALIP SINGH J. — The sole question arising 
for decision in this Letters Patent appeal is whether 
in the case of a widow governed by custom an ali- 
enation by her of her husband’s estate for debts 
incurred by her husband is necessary without refer- 
ence to whether the income from the estate left by 
® the husband was or was not sufficient to discharge 
the debt. The trial Court held as a fact that the 
’income was insufficient but on appeal the learned 
District Judge reversed that decision and holding 
that the income was sufficient to discharge the debt 
incurred by the husband found that the alienation 
by the widow was not for necessity and therefore 
not binding on the reversioner. He therefore decreed 
the suit of the reversioner. On appeal to this Court 
the learned Judge in Single Bench pointed out that 
under the rulings of this Court the question who- 
ther such an alienation was or was not for necessity 
could not be decided without reference to the income 
in the hands of the widow. No authority to the 
contrary has been cited before us at all. The learned 
counsel for the appellant contends firstly on the 
strength of Mulla’s Principles of Hindu Law at 
C page 179, para, 181-A and the authority of certain 
rulings of the Madras High Court that as the 
widow is solely entitled to the income of the pro- 
perty left by her husband, she is not bound to spend 
that income in discharging the debts left by her 
husband and may validly alienate the husl^nd’s 
estate for the purpose of the discharge of those 
debts. There is another ruling of the Madras High 
Court where this ruling is explained by stating 
that this proposition only applies to the corpus of 
the husband’s debt but does not apply to the interest 
accruing on that debt, which is properly charge- 
able to the Income of the estate. It is difficult to 
recognize the distinction sought to be drawn by the 
learned Judges of the Madras High Court. Be that 
as it may, however, I do not think the analogy of 
Hindu law is really helpful in the case. The latest 
decision of the Privy Council on the subject is con- 
» tained in 164 1. C. 27,1 where though their Lord- 
ships do not explicitly lay down that the income in 
the hands of the widow should be taken into consi- 
deration, yet they mention the fact presumably as 
a relevant fact and justify the alienation on the 
ground that the income from the property was 
barely sufficient for the maintenance of the widow. 
* Hindu law therefore cannot be said to have finally 
settled the point. If any thing, as I read the Privy 
Council ruling, the decision would show that the 
amount of the income is a relevant consideration 
in considering whether the alienation is for neces- 
sity or not In any case, so far as the customary 
law relating to the estate of the widow is concerned, 
the rulings appear to be unanimous that the power 
of the widow is less than that of the Hindu law 
Iwidow and that the income of the estate is a rele- 

t. (’B6) 28 A. L B. 1936 P. G. 288 ; 164 I. 0. 27 
(P^O.), Yenkata Hanumantha Bhushana Bao Garu 
V, Gade Bubbayya, " 


Taut consideration for determining whether an aii-| 
enation is or is not for necessity. | 

In these circumstances, ail that the learned! 
counsel could urge was that while admitting thatj 
the onus of proving that the alienation in question! 
was for necessity lay on him, yet he was entitled toj 
ask for a remand for the purposes of adducing evi-s 
deuce to prove that in this tribe the amount of the| 
income was irrelevant to the question of necessity.! 
I think it is too late fop the appellant to raise this: 
point now. lo the first place, it is doubtful whether^ 
any good evidence would be forthcoming on such a 
point at all aud secondly, such a request should have 
been made to the learned District Judge in the first 
instance; bat at any rate, it should have been made 
to the learned Judge in Single Bench. Ko such 
request was made and I do not think it would be 
proper to remand the case now for the purpose. 
I would therefore dismiss this appeal with costs. 

SALE J, — I agree. 

G.N./R.K. Appeal dismissed* 

A. 1. R. (29) 1912 Lahore 201 

Tek Ohand AND Beckett JJ. 

Dr, Kishan Singh — Plaintiff — 

Appellant 

T. 

Bachan Singh and others ^ Defendants 
— Respondents, 

First Appeal No, 69 of 1941, Decided on 6th 
March 1942; case referred to Division Bench by 
Abdul Rashid J., D/- 24th November 1941. 

(a) Civil P. C. (1908), O, 41, E. 23A and 0.43, 
E. 1 (u) as amended by Lahore High Court and 
Part 10 -Conditions which every rule framed by 
High Court must satisfy stated— 0. 41, E. 23A 
and O. 43, E. 1 (u) are fntra vires of Lahore 
High Court. 

It is essential for the validity of every ruleframec 
by the High Court that the following conditions ar 
satisfied ; (i) the delegated power of legislation con 
ferred on the High Court in Part 10 of the Code i 
limited to annulling, altering or adding to the rule 
in Bch. 1 of the Code ; (it) the rules framed mui 
relate to matters regulating the procedure of tb 
High Court or Subordinate Courts ; and (lii) sue 
rules must not be inconsistent with any provision I 
the body of the Code. Order 41, R. 23A as amendr 
does not offend against B. 128, Civil P. G. It is n 
in any way inconsistent with S. 151, Civil P. 0„ - 
any other provision in the body of the Code. 
B.151, Civil P. C., empowers an appeEat© Court 
remand a case (not covered by B. 23 or 25 of 0. 4 
under its inherent power *^in the Interest of justiof 
0. 41, R. 23A really makes explicit provision 1 
such a remand order; it therefore far from bei 
inconsistent with S.15I, Civil P.C., really gh 
effect to it. [P 202 G 

Section 104, Civil P« 0„ permits appeals not m 
from orders mentioned in 0. 43, R. 1 as origins 
enacted but also from rules as might thereafter 
added by the High Court under S. 122, Ci^ F. 
after following the procedure laid down In Part 
Accordingly, I! the High Court adds a rule to 0. 
such ai K 23A making an order appealable, wb 
was not appealable formerly such rule Is autom 
eally covered by S. 164. Both 0. 43, B. 1 (u) 

0. 41, B. 23A as amended are therefore intra v 
of the Uhm High Court: (IS6344) 10 H.L.O, ' 
IHsItup. ^202 0 2 ;P20Si 
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(b) Civil P. C. (1908), S. 96— Appeal Is creature 
® of statute — Legislature may delegate power to 
create appeal to other authority— If such author 
rity acts within powers conferred its rules have 
force of law. 

An appeal is a creature of the statute ; it cannot 
exist without clear legislative provision. But the 
Legislature may create an appeal while enacting a 
statute, or in the statute itself it may delegate the 
power to create it to another authority and if such 
authority acts within the power conferred on it, the 
rules framed by it have the force of law as if they 
were enacted by the Legislature itself. When power 
is given to such subordinate authority to “legislate 
conditionally*’ and *‘the conditions have been ful- 
filled, the legislation becomes absolute ; 4 Cal. 172 
(P.a.), Bel, on, [P 203 0 1, 2] 

§ (c) Civil P. C. (1908), S. 122— S. 122 is wider 

^ than S. 26, Queen’s Remembrancer’s Act. 

The phraseology of S. 122 is in no way analogous 
to that of S. 26, Queen’s Remembrancer’s Act (22 
and 23 Yict., 0. 21). Clearly it is much wider. 

[P 203 C 1] 

(d) Civil P. C. (1908), O. 41, Rr. 25 and 27 
and R. 23A as amendeid by Lahore High Court 
— Appellate Court finding that trial Court did 
not frame proper issues and wrongly excluded 
certain documentary evidence — Case should be 
remanded under O. 41, Rr, 25 and 27 and not 
under O, 41, R. 23A, 

Where the appellate Court finds that the trial 
Court had not framed, proper issues and.had wrongly 
excluded certain documentary evidence the appellate 
Court should frame additional issues and remand 
c the case under Rr. 25 and 27. Remand under 0.41, 

E. 23A is improper, [P 203 0 2] 

3, S. 8, Jhanda Singh — for Appellant. 

S. Ilf. Sikri — for Respondents, 

TEK CHAND J, — This is an appeal under 
0. 43, B. (1) (u), Civil P, C., from an order passed 
by the Senior Subordinate Judge, Ludhiana, under 
O, 41, B. 23-A setting aside the decree of the Court 
of first instance and remanding the case for retrial. 
The appeal came up for hearing before Abdul 
Rashid J. sitting in Single Bench, when a preli- 
minary objection was raised by counsel for the res- 
pondent that the appeal was incompetent, as R. 23A 
of 0, 41 made by the High Court under S. 122, Civil 

F, C,, as well as the amendment made in R. 1 (u) 
of 0. 48, providing an appeal from an order passed 
under R. 23 A of 0. 41, were ultra vires. In view of 

d the general importance of the question, the learned 
Judge referred the case to a Division Bench. Rule 23 A 
of 0. 41 was added, and R. 1 (u) of 0, 43 was 
amended, by the Lahore High Court under the rule 
inaMng power conferred on it in Part 10 of the Code. 
It is not denied that in making these rules the pro- 
cedure prescribed in Ss. 124, 126 and 127 of the 
Code was duly followed. The proposed amendments 
were reported upon by the Buie Committee; its report 
considered by the High Court; and the approval of 
the Provincial Government obtained. The rules so 
made and approved were then published in the 
Punjab Gasette (notification Ho. 2 Jfi-B/XI-T-l /KI- 
T -20 dated 4th August 1988), It is contended how- 
ever that in making these rules the High Court 
exceeded the power oopferred upon it by Ss, 122 and 
end 128, Section 122 enacts ; 

;■ Cpurts consiiluW 'by His Majesty 'by 

' .intent ; , • V may, to time, afileaf 

■ ■; ' rules „r^nktint ibek, 

procedure of ;theCiyfi%ui?ts 



subject to their superintendence, and may by such . 
rules annul, alter or add to all or any of the rules ® 
in Sch. 1.’’ 

Section 128 (1) further lays down that the rules 
framed under S. 122 shall not be inconsistent with 
the provisions in the body of the Code, but subject 
thereto may provide for any matter relating to the 
procedure of civil Courts. Section 127 says that 
after the proper procedure for framing the rules has 
been followed and they have received the* sanction 
of the Provincial Government and published in the 
Gazette they shall “have the same force and efiect 
within the local jurisdiction of the High Court, 
which made them as if they had been contained in 
Schedule 1.” 

It will be seen that (i) the delegated power of 
legislation conferred on the High Court in Part 10 
of the Code is limited to annulling, altering or add- 
ing to the rules in Sch. 1 of the Code; (ii) the rules / 
framed must relate to matters regulating the proce- 
dure of the High Court or Subordinate Courts; and 
(iii) such rules must not be inconsistent with any 
provision in the body of the Code. It is essential for 
the validity of every rule framed by the High Court 
that these conditions are satisfied. The question for 
consideration therefore is whether the rules in ques- 
tion contravene any of these conditions. The learned 
counsel for the respondent points out that before the 
amended rules came into force, whenever an appel- 
late Court found it necessary to remand a case, not 
covered by B. 23 or R. 25 of O. 41, it did so in the 
exercise of its inherent powers under S. 151 of the 
Code, and from such order of remand no appeal lay. 
Counsel maintains that by framing R. 23A the in- 
herent powers of the appellate Court were pro tanto 
“transferred from the body of the Code to Sch. 1;’* - 
and that the amended R. 1 (u) of 0. 43 created a ^ 
new right of appeal which did not exist before and 
that this is not a matter “regulating the procedure** 
of the Courts but is a matter of substantive right. 

He contends therefore that the former rule contra- 
venes condition (iii) and the latter rule goes beyond 
condition (ii), and, therefore, both rules are ultra 
vires. These contentions, though ingenious are, in 
my opinion, without substance, 

Buie 23A of 0. 41, as amended, does not ofiend 
against S. 128; it is not in any way inconsistent 
with S, 151 or any other provision in the body of 
the Code. If, as is contended, S. 151 empowers an 
appellate Court to remand a case (not covered by 
R, 23 or R. 25) under its inherent power “in the 
interest of justice,** the present rule really makes 
explicit provision for such a remand order: it there- 
fore far from being inconsistent with the section, ^ 
really gives effect to it. Equally untenable is the 
contention as to the invalidity of the amendment of 

R. 1 (u) of 0. 43. It seems clear that the Legis- 
lature contemplated that the High Courts, in the 
exercise of their rule-making power, could lay down 
a new procedure for a particular , purpose and pro- 
vide an appeal from an order passed in following 
that procedure. Section 104 of the Code enumerates 
the orders (as distinguished from decrees) which are 
made appealable, and oL (i) of the rule provides tha^ 
an appeal shall lie from “any order made 
rules, from which an appeal is expressly allowed' :hy 
rules.** In S. 2 (18), “rules** is defined, as meaning 
**rules and forms contained in Sch. lor mi^bvinder 

S. 122 or S. 126.** Section 104, theref€fe^f-,pe|&itsf , 
appeals not only 'from orders 

O. 40 , as originally enacted hut rules as 

might .^emafter he ’a4ded % ; 

in ' , 
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j jfco 0. 43, making an order appealable, which was 
not appealable formerly, such rule is aufeomatioaliy 
covered by S. 104. 

Mr. Sikri relied strongly upon the decision of the 
House of Lords in (1863-64) 10 H.L.0, 704 at p, 776 
=138 R.R. 382,1 that case is clearly distinguish- 
able. By S. 26, Queen’s Remembrancer’s Act, (22 & 
23 Tict., c, 21), the Barons of the Exchequer wero 
given the power to frame rules with a view to ex- 
tend, apply and adapt *‘the process, practice and 
mode of pleading” of the"”plea side” of the Court 
of Exchequer to cases on its “revenue side.” Acting 
under this power, the Lord Chief Baron and three 
of the Barons framed rules in 1863, allowing ap- 
peals against the decision on the revenue side of the 
Court of Exchequer to the Exchequer Chamber and 
also to the House of Lords and laid down the pro- 
I oedure regulating these appeals. In the case cited, 
an appeal was preferred under those rules to the 
Exchequer Chamber from an order passed on the 
revenue side of the Court, At the hearing of the 
appeal, a preliminary objection was successfully 
raised that the rules were ultra vires of the Barons 
of the Exchequer, as being beyond the authority 
conferred on them by S. 26, and on further appeal 
to the House of Lords this decision was affirmed. 
The decision proceeded on the peculiar wording of 
S.26, Queen’s Remembrancer’s Act, which gave the 
Barons of the Court of Exchequer power to frame 
rules to assimilate “the process, practice and plead- 
dng” in cases on the “plea side” to those on the 
I “revenue side” of the Court, The phraseology of 
|S. 122, Civil P. C., is in no way, analogous to that 
of S. 26. Clearly, it is much wider: it authorises 
the High Courts to make rules regulating their own 
c procedure and the procedure of the civil Courts sub- 
ject to their superintendence and expressly empowers 
them by such rules to annul, alter or add to ail or 
any of the rules in Sch, 1 of the Code, one of which 
(0 43, B. 1) enumerates the orders which are subject 
to appeal. It is interesting to note that in his speech 
in the House of Lords Lord Chancellor Westbiiry 
made it clear that the word “practice” in S. 26 of 
the Act under consideration was used in the common 
and ordinary sense as denoting the rule that makes 
or guides the cursm curicB and regulates the pro- 
ceedings in a cause within the walls or limits of the 
Court itself. His Lordship repelled the contention of 
the Attorney-General that the words “process, prac- 
tice and mode of pleading” were equivalent to 
“procedure,” which denoted the whole course of a 
cause from its commencement in the Court of the 
^ first instance until its final adjudication in the 
Court of appeal. 

Mr, Sikri laid emphasis on the observation of the 
Lord Chancellor that the “creation of a new right 
of appeal is plainly an act which requires legisla- 
tive authority” and that it was not competent to 
the Barons under the limited powers conferred on 
them under S. 28 to create a new appeal from a 
decision of their own Court. This of course is so. 
An appeal is a creature of the statute, it cannot exist 
without clear legislative provision. But the Legis- 
lature may create an appeal while enacting a statute, 
or in the statute itself it may delegate the power 
to create it to another authority and if such authority 
acts within the power conferred on it, the rules 
framed by it have the force of law, as if they were 

1, (1863-64) 10 H.L,C. 704, 776: XO fut.(R.8.) 393, 
.446 : S3 L. J.Ex. 209 ; 10 L.T. 434 : 4 H. B, 

; 20: X2 W.R. 641 ; 138 B.B. 882, Attomey*Geaefal 


enacted by the Legislature itself: 4 Cal 172.^* ASj ^ 
observed by Lord Selborne at p. 182 of the Judg-' 
ment in that case when power is given to such sub-{ 
ordinate authority to “legislate conditionally” and 
“the conditions have been fulSlIed, the legislation' 
becomes absolute.” I have no doubt that both the; 
rules in question are latra vires of the High Court 
and that the preliminary objection is devoid of force 
and must be overruled, On the merits, however, I 
am of opinion that the learned Senior Subordinate 
Judge acted improperJyin remanding the case under 
R. 23 A. He found that the trial Judge had 
framed proper issues and had wrongly excluded 
certain documentary evidence which the appellant 
wished to produce. On these findings he should 
have framed additional issues and remanded the, 
case under R. 25 and at the same time directed the; 
trial Judge under B. 27 to admit the excluded evi-; 
dence. There was no justification for setting ai^ide / 
the judgment and decree of the trial Court and 
remanding the case for rehearing and redoeisloa. la 
this case a retrial of the suit was not necessary, and 
the case should not have been remanded underj 
R. 23 A which invariably puts the parties tounneces-j 
sary expense and unduly prolongs the final decision. 
For the foregoing reasons, the appeal must be 
accepted, the case remitted to the Senior Subordinate 
Judge with a direction to restore the appeal at its 
original number and remand the case to the Court 
of first instance under 0. 41, Rr, 25 and 27 to try 
issue 6 as framed by it and to admit the docu- 
mentary evidenco which had been excluded by it. 

On issue 5 both parties shall be allowed to produce 
such oral and documentary evidenco as they wish 
to do, including copies of the wajlb-ul-arz. Court-feo 
on this appeal shall be refunded ; other costs shall ^ 
be costs in the cause. Both counsel have been 
directed to cause their respective clients to appear 
before the Senior Subordinate Judge, Ludhiana, on 
31st March 1942. 

BECKETT J. I agree. 

G.N./B.K. Appeal accepted^ 

5 I. A, 178 : 3 C. L. B. 107 J 3 
Sar. 834 (V. C.), Empress v. Burab. 

&. I. E* (29) 1942 Lahore 203 
Young 0. J. 

Mrs* P. B. Bharmha on behalf of Miss 
Perm Bhamcha * Petitioner 

V- h 

Emperor, 

Criminal Miso. Case Ho. 508 of 1041, Decided on 
12th December 1041, for transfer of case. 

Preea (Emergency Foweci) Act (193l>, Sec-* 
tion 2 (5> md (6) and S. 18 (1) -- Accused dis« 
tritjuting handbills to public containing worde 
“Hicarly 1000 Political Prisoners Detained in 
India without Trial” Words held not sewo— 
Handbills held not newspaper or news-sheet 
but posters unauthorised issue whereof was no 
offence under Act ^ Arrests under Act should 
not be made without necessity Arrest pf ac- 
cused held not justified — Summont would 
have been amply suflicient lor -what was only 
technical offence, , 

The material portion.' of thi handbills distributed ' 
by the aecuiad to the public was as follows $ 
*^Wbith«e li^ocracy? Hsarly Politi^ml Frisco 
mn Delalr^ In India, wllkoufe Trial” s , ' 
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that the words “Nearly 1000 Political Pri- 
^ soners Detained in India without Trial** in the hand- 
bill could hardly be called ^ ‘news’* within the 
dictionary meaning of the word, the information 
having been in possession of the public for some 
considerable time. Nor could the document be des- 
cribed as news-sheet or a simple form of news- 
paper. One item of “news** in any event would 
hardly constitute a newspaper. The documents 
distributed by the accused were handbills or posters 
and the unauthorised issue thereof was no oSence 
under the Act ; , [P 204 C 2] 

MM further thoX though an oSence under the 
Act was cognizable and therefore the authorities 
were entitled to arrest, it was elementary that such 
powers ought to be exercised with discretion and 
arrests ought not to be made without necessity. 
There was little discretion and less consideration in 
b ordering an arrest of the accused, A summons 
would have been amply sufficient for what at the 
most was obviously only a technical ofience. 

[P 204 C 2] 

/. L, Kapur^ Inder Bev^ Marians Singh and 
jB. G» Soni — . for Petitioner, 

M, Sleem, Advocate-General — for the Crown. 

ORDER. — This is an application by Mrs, 
Bharucha, wife of the Inspector-General of Civil 
Hospitals, Punjab, Lahore, under S. 526A, Cri- 
minal P. 0., praying for the transfer of the pro- 
ceedings commenced in Simla against her daughter, 
Miss Perin Bharucha, M,A., aged 22, under S. 18, 
Press (Emergency Powers) Act, to a competent 
Court at Lahore, The facts are that Miss Perin 
Bharucha, in her youthful zeal for the liberties of 
^ the subjects, necessarily restricted perhaps during 
War, on 17 th September 1941, distributed haadbills 
or posters in Simla which contained the following 
words I 

“PUNJAB CIVIL LIBEBTIES UNION 
Whither Democracy ? 

Nearly 1000 Political Prisoners Detained 
in India without Trial. 

We Demand : 

1. No detention wlthont Trial. 

2. No Classification of Political Prisoners. 

3. Humane Treatment for “0** Class and Secu- 
rity Prisoners, 

4. Impartial Enquiry into Conditions of Deten- 
tion. 

Issued by the P. C. L. U. 

Political Prisoners Belief 
Sub-Committee.** 

A first information ’ report was made on 27th 
October and Miss Bharucha was arrested in 
Lahore on 28th November and lodged in an institu- 
tion commonly but incorrectly known as the 
“Female daii.** An application was subsequently 
made to the District Magistrate, Lahore, and she 
was released on bail. I issued notice to the Crown 
as it appeared to me that it was doubtful whether 
the publication of this poster amounted to an 
oSence under S. 18 of the Act, Mr* Jiwan Lai 
Kapur has appeared for the petitioner and the 
learned Advoeate-Oeneral has appeared for the 
Oroiwn* Section 18 (1), Press (Emergency Powers) 
Act, reads as follows ; 

“Whoever makes, sells, distributes, publishes or 
pnbliely exhibits or keeps for sale, distribution* or 
apy unauthorized news-sheet or news.* 
be punishable .with' imprl^nment 


Section 2 (5) and (6) gives the definition of “news- , 
paper"’ and “news-sheet*’ as follows : 

“Newspaper” means any periodical work contain- 
ing public news or comments on public news; “news- 
sheet” means any document other than a newspaper 
containing public news or comments on public news 
or any matter described in sub-s. (1) of S. 4.” 

It is alleged by the prosecution that this docu- 
ment is an unauthorised news-sheet. Mr. Jiwan Lai 
contends that this document is a poster and not a 
news-sheet. The Advocate-dcneral, on the other 
hand, argues that the words, “Nearly 1000 Politi- 
cal Prisoners Detained in India without Trial” is 
news, and the words, “ Whither Democracy ?” is 
comment on that news. He concedes that these 
words do not constitute any other offence covered by 

S. 4 of the Act and are harmless. If the said publi- 
cation is an offence it is purely a technical one. The 
Oxford Dictionary defines “news” as “new things, 
novelties; tidings; new information of recent events; 
new occurrences as a subject of report or talk;” and 
“news-sheet” is defined as “printed sheet contain- , 
ing news, a simple form of newspaper.’* The words 
“Nearly 1000 Political Prisoners Detained in India 
without Trial” under this definition can hardly be 
called “news,” this information had been in posses- 
sion of the public for some considerable time. Nor 
can the fiooument be described as a simple form of 
news-paper. One item of “news” in any event would 
hardly constitute a newspaper. A broad view must 
be taken of this matter. If this document comes 
within the definition of a “news-sheet” it appears 
to be clear that a poster announcing, for instance, a 
Race Meeting or the finals of the Veterans Lawn 
Tennis Competition at which some eminent person 
was to present the cups would be a “news-sheet” 
within the meaning of this Act, and if so, authority 
to publish such a poster would have to be obtained 
under S, 15 (1) of the said Act from a Magistrate, 
otherwise the publication would be an offence for 
which the publisher would be liable to arrest and 
imprisonment. I have no knowledge of any such 
prosecution and I hope I never will have. The 
learned Advocate-General, however, argues that 
such posters would come within the meaning of the 
Act and the fact that no prosecution has yet been 
ordered does not mean that a prosecution cannot be 
ordered. I am satisfied that the Act was never 
meant to apply, and does not apply, to any such 
document nor indeed would I, unless compelled by 
authority which I must follow, assent to the propo- 
sition that the unauthorised publication of such a! 
document is an offence. 

In my opinion this and similar documents are 
not news-sheets but handbills or posters. A poster, 
according to the Oxford Dictionary, is a “placard 
posted or displayed in a public place as an an- 
nouncement or advertisement.” This definition 
appears to cover the document in this case. I can 
find no precedent, nor can counsel refer me to any, 
where it has been held that the unauthorized issue 
of such a poster is an offence under the Act. The 
proceedings under S. 18 of the Act in this ease 
must therefore be quashed and I order accordingly. 
Though an offence under this Act is oc^izable and 
therefore the authorities are entitled to arrest, it Is 
I think elementary that such powers ought, to be 
exercised with discretion and arrests ought not to be 
made without necessity. There appears to have been 
little discretion and less consideration in ordering 
an arrest in this ob^. A summons, would have been 
^ply for what at the m^twas obviously 
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Young 0. J. and Beckett J, 

Mt, Eanta Devi daughter of Lala 
Bam Ghand — Plaintiff — Petitioner 

V. 

Sm* Kalawati wjo Lala Nand Eishore 
and others — Defendants — Bespondents, 
Civil Original Case No, 270 of 1940, Decided on 
Oth November 1941, referred to Division Bench by 
Monroe J., D/. Sth June 1941. 

(a) Civil P. C. (1908), S. 147 and 0. 32 R. 7— 
Consent decree against minor — Gaurdian’s 
negligence is not in itself sufficient to set aside 
decree — It can only be set aside on ground of 
fraud actual or constructive— Fraud must be 

h definitely made cause of action — Facts consti- 
tuting fraud must be specifically set out — 
General charge of negligence is not sufficient 
— Fraud is to be judged from surrounding cir- 
cumstances. 

Section 147 mahes it clear that a minor stands on 
the same footing as an adult when a compromise 
has been ejected on his behalf with the express leave 
of the Court, and since an adult cannot seek to avoid 
a decree on the bare ground of negligence in his 
agent, a minor cannot claim a better footing. The 
negligence of a guardian ad litem is not in itself a 
ground for setting aside a consent decree against a 
minor which can only be set aside on the ground of 
fraud actual or constructive. That fraud must be 
definitely made a cause of action and the facts con- 
stituting the fraud must be clearly and specifically 
e set out. It is not sufOlclent to make a general charge 
of negligence against a guardian or to say in general 
terms that the Oourt sanctioning the compromise 
has acted under a misapprehension. Fraud and 
similar grounds for avoiding a decree have to be 
judged from surrounding circumstances : (1865) 2 
De, G. J, & S, 373, ReZ. on; Cau lam referred. 

[P 206 C 1 ; P 207 C 1] 

C, P* C. 

(»40) Chitaley, S. 147 N. 2 and 0. 32 B, 7 N. 18 
Pts. 1, 2 and 4. 

(’41) MuUa, Page 1028, N. “Compromise decree 
when binding on minor.’* 

(b) Minor — Guardian— Negligence —To be 
unwary or confiding is not exactly negligence. 

The fact that the guardian of the minor was 
unwary or confiding is not exactly the same thing 
d as negligence on the part of the guardian, 

[P 206 C 2] 

C, P* C- 

(’40) Chitaley, 0. 82 B. 3 N. 12* 

(c) Minor— Comprothise on behalf of minor 
— Correct position explained. 

The b^jebt of a compromise is usually to avoid the 
expenses of a lengthy trial* It is not for the ad- 
vantage of the minora generally that the other 
party should not be entitled to treat matters finally 
settled if a compromise Is arranged on behalf of a 
minor. [P 207 0 IJ 

C. P. C. 

(’40) ’chitaley, 0* 23 R. 3 N* 2 and 0* 32 R, 7 
N. 2, 

(*41) MuUa, Page 1027 N, “Scsope of the Buie.** 

(d) Practice-. Legal question in general form 
jcef erred to High Court an8w«r«^-^It is for trial 
<lQUrt toapply law to facts set put In pleadings. 


Where a legal question in genera! form referred 
to it is answered by the High Court, it is for the 
trial Court and not High Court to apply the iaw to 
to the facts set out in the pleadings. [P 207 C 1] 

C. P. C. 

(’40) Chitaley, 0. 48 H. 1 N. 3 and B, S N. 1, 

(’41) Mulla, Pages 1025.1026 N, “Such Court 
shall High Court.” 

Dev Baj Samhney and Qabiil Chanda 

for Petitioner. 

Bkhcn Narain^ ViBkmo Daiia and TekCkand 
(for certain creditors) — for Respondents. 

Bashir Ahmad — for Official Receiver* 


BECKETT J. — The question which has been 
referred to this Bench is whether the negUgence of 
a guardian ad litem is sufficient ground for setting 
aside a decree against a minor. This question has 
arisen in a suit in which it is being sought to set / 
aside a decree passed on the basis of a compromise. 

At the time of the compromise the pklntifi was a 
minor and was represented by her husband who 
entered into a compromise on her behalf. 

The question has been referred to us in a general 
form because there is conflict of decisions on the 
point and a final decision at this stage might pos- 
sibly save the expense of a lengthy trial. 54 All. 
6461 has been cited as an authority for the proposi- 
tion that the negligence of a guardian ad litem is 
sufficient ground for setting aside a decree, while 
X.L.B, (1939) Bom. 3403 has been cited as an autho- 
rity on the other side. In the present case, however, 
it seems to us that the scope of the question is 
definitely limited by the fact that there are statutory 
provisions which control the operation of compro- 
misa decrees in which minors are concerned ; and - 
we propose to deal only with the grounds on which ^ 
decrees of this kind can be ignored or set aside. 
Order 32, R. 7, Civil P. C., runs as follows : 

“No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded 
in the prbceedlngs, enter into any agreement or com- 
promise on behalf of a minor with reference to the 
suit in which he acts as next friend or guardian* ‘ 

(2) Any such agreement or compromise entered 
into without the leave of the Court so recorded 
shall be voidable against all parties other than the 
minor.” 


This rule, however, has to be read in conjunction 
with S. 147 of the Code itself which lays down the 
general effect of any arrangements made on behalf 
of a person under a legal disability with the express 
leave of the Court. The section runs as follows : - 

“In all suits to which any person under disability * 
is a party, any consent or agreement, as to any pro- 
ceeding shall, if given or made with the express 
leave of the Court by the next friend or guardian 
for the suit, have the same fore© and ©fleet as if 
such person were under no disability and had given 
such consent or made such agreement.** 

This section was newly incorporated in the Code 
of 1908 and ia based on 0. 16, B. 21 of the Buie© of 
the Supreme Oourt of Judicature in England, ^he 
legal position in England is stated as follows la 
Halsbury’s Laws of England, Edn. 2, Ydume 17* 
Para, 1469 at 717 t » ^ 


U (*32) 18 A.LB, 1832 293 : 138 1. C. 465 ! M 

All. 646 : 1932 A.LJ, 437 (F.B,), Mi Siraj Fatnm 
' V. Mahmud All* 

2 ! ('89)28 A. I. B. 1989 Bom. 88: 180 I.C.Bl! 
I, Ii. B. (1988) Bom. 8«i! 41 BfomX.B. 89 (F.B,), 
StlslmaiaB P»affl«i»W«»o ?. Vlthoto Aonipp*. ; 
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“When a compromise has been sanctioned by the 
* Court it will only be set aside on the same strong 
grounds of fraud as would justify the setting aside 
oi a compromise between adults,” 

On the plain face of it S. 147 would appear to 
jmake it clear that a minor stands on the same 
Ifooting as an adult when a compromise has been 
jefieeted on his behalf with the express leave of the 
Court, and since an adult cannot seek to avoid a 
Idecree on the bare ground of negligence in his agent 
ja minor cannot claim a better footing. Mr. Dev Eaj 
Sawhney, who seeks to establish tbe proposition that 
a consent decree against a minor can be set aside on 
the ground of negligence alone, admits that he has 
not been able to find any decision in bis favour in 
which tbe efieet of S. 147 was discussed. At the 
same time, he contends that there are a number of 
leading cases in which such decrees have been set 
h aside on the ground of negligence in a guardian or 
a next friend, and he argues that the effect of Sec- 
tion 147 must have been taken into consideration, 
even if it may not have been specifically mentioned. 
An examination of these decisions does not appear 
to us to bear out the suggestion that a minor can 
claim to avoid a consent decree on grounds which 
would not allow an adult to claim the same relief. 
It is to be remembered that fraud and similar 
grounds for avoiding a decree have to be judged 
from surrounding circumstances, and minors are 
not the only persons who may be dependent upon 
the good faith of others, as for example, when a 
pardanasbin lady is concerned. It is sometimes 
ratte widely stated that a minor is entitled to 
avoid a compromise decree on the ground of fraud 
or gross negligence on the part of his guardian; but 
it would appear from the reported decisions that, so 
® far as negligence is concerned, the term is only used 
in a special and restricted sense. One of the leading 
English oases on the subject is (1865) 2 De O. J, 
&S. 378.S The observations of Turner L. J., have 
been quoted more than once in this connexion; but 
since those appear to us to cover most of the prin- 
ciples which can be taken as having been laid down 
in the decided eases, it is perhaps worth while to 
quote them again : 

“They must be such as to amount to fraud in the 
party claiming the benefit of tbe compromise, 
meaning by fraud not moral fraud, but what in the 
eye of this Court is considered as amounting to 
fraud, A compromise of doubtful rights between 
adult parties cannot, as I conceive, be set aside on 
any other ground. If there be no fraud, and equal 
knowledge on both sides, the compromise cannot be 
4 disturbed, but if thei*e is knowledge on one side 
which is withheld, the compromise cannot stand, 
because the withholding of the knowledge amounts 
in the view of a Court of Equity to fraud. The rule 
which applies to adults seems to me to be not less 
applicable to compromises by the Court on behalf of 
infants,’* 

The rule of law in India does not appear to us to 
be substantially different from that which is thus 
laid down. Most of the Indian decisions can be 
classed under three heads. In the first place, there 
are those cas^ in which either active fraud is 
alleged or the aete of negligence are such as to raise 
a presumption of fraud and collusion, A recent 
example In this class la A# L 1988 Had, 13.^ It is 

' „ i, (1865) 2 ' De 870 65 ; 

/|#?ur. 1114 : ilL, T, {N.B4 $99 : U W.B, 

% InglU' i. \ > 

. ' • ■ J*''" ^ ' r'ri ^ 


there stated as a general rule that a consent decree ^ 
against a minor can be set aside on the ground of 
fraud, collusion or gross negligence on ^the part of 
the next friend or guardian ad litem. But the facts 
show that certain important matters were known to 
one of tbe parties, who deliberately ohose to assert 
a claim which was false to his knowledge and with- 
held this knowledge from the Court. The decision 
was largely based upon the English authority 
already mentioned, and the ease appears to have 
been substantially one of fraud. To the same group 
belong two judgments of the Privy Council on which 
Mr. Dev Eaj Sawhney relies, 45 Cal. 17® and 47 
Mad, 181.® In both these cases claims had been put 
forward in which it was held that the principal 
party concerned could have acted under no honest 
or bona fide belief; and although some of the par- 
ties affected by the compromise happened to be 
minors, the fact of their minority was not stressed f 
except as an explanatory olroumstance. In one of 
these cases, the compromise was accepted by a parda- 
nashin lady on behalf of her minor sons and her 
acceptance was apparently due to her difficulty in 
obtaining disinterested legal advice. To be unwaryj 
or confiding is not exactly the same thing as negli- , 
gence. The substantial reason for setting aside the 
decree was that it was bound to have been obtained 
by fraud and it is by no means clear that the posi- 
tion would have been any different if the parda- 
nashin lady had not been acting on behalf of her 
minor children. 

In the second place, there may be cases in which 
it may be held that there has been no effective re- 
presentation of the minor concerned. A reference to 
this possibility is to be found in 54 All. 646^ at page 
666; but it appears that in that case the alleged g 
negligence of the guardian consisted of the omission 
to file a civil suit as directed by the revenue Court. 
The facts were peculiar, and the case itself was not 
one relating to a compromise decree. When the ex- 
press leave of the Court is obtained for a compro- 
mise on behalf of a minor it seems hardly likely 
that leave would be given unless the minor is pro- 
perly represented; and while the possibility should 
not perhaps be entirely excluded, it seems extreme- 
ly remote. In the third class we have those oases in 
which it has been held that the leave of the Court 
has been improperly obtained, so that there has 
been in fact no legal sanction, which remains void- 
able at the instance of the minor. 1 Lah. 344^ was 
decided on the ground that there could be no doubt 
that the compromise on behalf of the minors had 
been sanctioned under a misapprehension of mate- 
rial facts, and that the decree based upon such a h 
compromise was not binding upon them. It was 
held that it was unnecessary to consider whether it 
was due to fraud practised upon the Court, or to the 
negligence of the guardian that the matter was not 
brought to the knowledge of the Court. Tbe decision 
was based upon 6 Cal. 687,® This was another deci- 
sion based upon the observations of Turner E. J, 
The case was one in which executors were concern- 

57 {’17) 4 X 1 . B, 1917 K C. 146 : 42 LO. 849 ; 4^ 
Cal. 17 : 44 I.A, 229 (P.C,), Mt. Gunjeshwar 
war V. Durga Prasad Singh. < . , ^ 

6 * (*24) 11 A. I. B. 1924 P, 0. 58 ; 79 L0. mi 
Mad, 181 ;:5l I. A, 145 (P. 0,), Kandama Hafoker 
V. Kandasami Goundar, 

T. (*20) 1 A, I. B, 1920 Xiah. m i 87$ ; 1 

Bah, 844 ; 68 p, L. B. 1920, 5%nd# v. Mt, 
Xiachhmi*' / /'‘■‘"’v 

P,;(’8SK8^WI. 
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^ ed, and the question was whether the Court had 
® been misled when sanctioning a compromise. It was 
held that, although there had been no fraud on the 
part of the executors and that they were not even 
aware of certain matters which should have been 
brought to the notice of the Court, they had a par- 
ticular duty in the case such as to carry with it the 
consequences of the knowledge; and as the compro- 
mise had in consequence been sanctioned by the 
Court udder a misapprehension of material facts, 
the compromise decree could be set aside. 

In broad principles the third class is not far re- 
moved from the first class, the principle being that 
the compromise and subsequent decree are not to be 
treated as binding if brought about as a result of 
either actual or constructive fraud. It is not neces- 
sary that this fraud should be on the part of the 
guardian, though in some cases it may be facilitated 
b by the negligence of the guardian. Mere negligence 
of the guardian is not of itself a ground for setting 
aside a consent decree against a minor, any more 
^ than the fact that the compromise can he shown not 
to have been for the benefit of the minor. In most 
cases, it would be impossible to say with certainty at 
the outset of a case what should or should not be 
done, whereas the object of a compromise is usually 
to avoid the expenses of a lengthy trial; and as has 
been often pointed out, it is not for the advantage 
of the minors generally that the othdr party shohld 
not be entitled to treat matters finally settled if a 
compromise is arranged on behalf of a minor. 1?hat 
this is the correct position in regard to a consent 
decree against a minor is not seriously disputed by 
either side in the present case, but we have been 
asked to apply the law to the pleadings in the suit 
and to say whether the case should now proceed or 
® pot. In the ordinary way, it is for the trial Judge 
to apply the law to the facts set out in the plead- 
ings; and since it is only the legal question in its 
general form which has been referred to us, we see 
no reason for departing from the usual practice. The 
question referred will accordingly be answer^ by 
saying that negligence of a guardian ad litem is not 
in itself a ground for setting aside a consent decree 
against a minor, which can only be set aside on the 
ground of fraud, actual or constructive. 

It seems unnecessary to add, but we have been 
asked by counsel for the defendants to do so, that 
fraud must be definitely made a cause of action and 
the facts constituting the fraud must be clearly and 
specifically set out. It is not sufificient to make a 
general charge of negligence against a guardian or 
to say in general terms that the Court sanctioning 
the compromise has acted under a misapprehen- 
sion. The proceedings will now be returned to the 
referring Bench for further action, and costs of the 
reference will be costs in the cause. 

G.lSf./B.K, Amwer amrMngly, 
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Allah Diumya — Plaintiff — , 

Appellant 

... V, . 

Mt. Bahht WaMi mi another ■— 

Defendants — Ssspondents, 

Second Appeal No, 4pai ol 1988, Decided oa mh 
January 1941, tom dieoree ol ISit, Judge, Dera 
GJ»azi Khan, D/. 20tb Deoember 1988, 

, Custom <B«n3ab)»— SueeessioB -- 
oi IWghlaiii Buh-sention oi Nutkaid tribe ol 
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Sanghar tahsil Dera Ghaxi Khan District are ^ 
governed by Mahomedan law and not by 
custom. 

In Bilocbes of the, BughlanI sub-section of the 
Nutkani tribe, of Sanghar tehsll, Bera Gazi Khan 
district, daughters succeed along with brothers to 
their father’s property in accordance with Maho- 
medan law and not by custom ; 92 P.H. 190S and 
136 P.R. 1903, net, (m. [P 208 Q 2} 

Aehhru Bam — for Appellant. 

Ishtvar Chand and Shamair Chand — - 

for Bespondent 1. 

Mukhtar of Be$pondent 2^ present in permn, 

TEK CHAND J. — The property in dispute 
belonged to Mahmid, a Bilooh of the Bugblanl sub- 
section of the Kutkani tribe, resident of mauza 
Bughlani in Sanghar tehsil of Dera Ghazi Khan 
district. Mahmid died in 1936 leaving him surviv- / 
ing a son Aiiah Diwaya and a daughter Mt, Hawa 
from one wife, and another daughter Mt, Bakhfc 
Waddi from another wife. Mutation of his land 
was sanctioned by the revenue authorities in tho 
names of the son and the daughters in aocotdanc© 
with Mahomedan law and Allah Diwaya was en- 
tered as owner of one-half and Mt. Hawa and Mt, 
Bakht Waddi of one-fourth each. Allah Diwaya, 
however, managed to take possession of the entire 
land. He then instituted a suit in the civil Court 
for a declaration that he was the exclusive owner 
of the land as the sole heir of Mahmid and that the 
defendants, Mt. Hawa and Mt,? Bakht Waddi, had 
no share in it. He alleged that in matters of sue- 
cession the tribe of the parties did not follow Maho- 
medan law but was governed by custom prevailing 
among Biloohes of the district, according to which 0 
daughters did not succeed to their father’s property 
in the presence of sons. 

Mt. Hawa did not resist the suit. She filed a 
written statement stating that she had never denied 
the plaintifi’s right to succeed exclusively to the 
entire land left by Mahmid, and the plaintifi had 
annecessarOy brought the suit against her. She 
also stated that she had taken the share to which 
she was entitled in the lifetime of the father and 
had no claim against the plaintifi. The other 
daughter, Mt. Bakht Waddi, pleaded that in mat- 
ters of inheritance Nuktani Biloohes ol Sanghar 
tehsil were governed not by custom but by Maho- 
medan law under which the plaintifi was entitled 
only to a half-share in the father’s property and the 
daughters to one- fourth each. The trial Judge found 
the alleged custom proved and granted the plaintifi 
a decree for the declaration prayed for. From this ^ 
decree Mt. Bakht Waddi alone appealed to the Dis- 
trict Judge who* disagreeing with the trial Judge, 
held that the parties were governed by Mahomedan 
law. He, aooordingiy, accepted Mt. Bakht WaddPs 
appeal. In the decree, however, the whole suit was 
shown as having been dismissed ; and not qua the 
share of Mt. Bakht Waddi, who alone had appealed 
against the trial Court’s decree. 

The plaintifi having obtained from the District 
Judge a certificate under B. 41 (S), Punjab, Oourts 
Act, has preferred a second appeal to this terl. At 
the hearing before us, Mt. Hawa appeared %ough 
a Mukhtar, whn stated that she had hbi admitted 
the plalhlifi*s fight to succeed to the entire pro- 
perty ol their father and that uhm itae entitled to 
one-fourth share like Bakht Waddi* But, as 
pointed out above, Mt. Haw^ had ilod a written 
Btatment confessing judgmani imd when the trial 
Douft had decreed the plaihlli’s suit she did iiot 
appeal MlhoDlsIr^/j^'IdiC^; Ml.' mu Waddi mm 
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- the sole appellant and at the hearing of the appeal 
® in the lower appellate Court she alone contested 
the lower Court’s decree. Mt. Hawa did not appear, 
nor was it alleged on her behalf, as is now alleged 
hy her mukhtar, that her confession of judg- 
ment in the trial Court had been made under mis- 
apprehension. She cannot be allowed in second 
appeal to resile from the position which she had 
deliberately taken up throughout the trial, and 
take advantage of the clerical mistake in the Dis- 
trict Judge’s decree, which was not prepared in ac- 
cordance with the judgment and which erroneously 
dismissed the plaintifi’s suit in its entirety. As be- 
tween the plaintiff- appellant and the contesting 
respondent Mt. Bakht Waddi, the only point in 
dispute is whether the plaintifi has succeeded in 
proving the existence of a custom in the tribe under 
which daughters are excluded from succession to 
h the property of their father in the presence of sons. 
It is admitted that the initial onus is on the plain- 
tiff, But it is urged that the entries in the riwaj-i- 
am shift the onus on to the defendant and that, in 
any case, the plaintiff has successfully discharged 
it by the evidence on the record. In support of the 
first contention, Mr. Acbhru Earn referred us to the 
“Answer’* to * ‘Question’ ’ No. 28 in Diack’s Customary 
Law of the Dera Ghazi Khan district, prepared in 
the course of the second Kegular Settlement (1894- 
95), where it is stated that : 

“Xhe general custom among Biloches and 
Hindus is that if there are sons they inherit and 
the widow and daughters are entitled to mainten- 
ance only, while the more distant relatives are 
excluded. The Jat tribes, with a few exceptions 
who follow Biloch custom, the Sayyads and a few 
sections of the Nutkani tribe of Biloches, are 
® governed by the provisions of the Mahomedan law, 
which admit widows and daughters as sharers in 
the estate even if there are sons.” 

In the last settlement (1917-20) another volume 
of Customary law for the district was compiled by 
Mr. W. E. Wilson and in it the “Answer” to ques- 
tion No. 28 as recorded byMr.Diack is repeated and 
it is stated that the prevailing custom was the same 
“as before”. From this Mr. Achhru Earn contended 
that the general custom of Biloches of this district 
was against daughter’s succession and that it lay 
on the defendant to prove that the Baghlanl sub- 
section of Nutkani Biloches was among the tribes 
which were stated in the “Answer” as following 
Mahomedan law. To elucidate the matter, we al- 
lowed the parties to produce vernacular copies of 
the relevant entries from the riwaj-i-ams of 
d Sanghar tehsil prepared in the Settlements of 1874, 
1894-95 and 1917-20, and these entries put the 
matter beyond doubt. In the riwaj-i-am of Sanghar 
tehsil, complied in the last Settlement (1917*20), 
there is a separate column for Nutkani Biloches 
and the answer given by them is that, in the pre- 
sence of sons and widow, “daughters can take their 
share according to shariat (Mahomedan law) if 
they wanted it.” Below the “Answer” are given 
particulars of several Instances, in which daughters 
had actually succeeded along with sons among 
Nutkani Biloches* In the riwaj-Lapu of the first 
, Settlement (1872) also, it la stated that there are 
sever^tl instances of daughters having successfully 
obtained iheir Mahomedan law share. It is also 
mentioned that In Mwm, Sawan MaFs time, too, 
w|t)ifeever a daughter demanded her share it was 
her. It wlU thus be sCen that the entries 
In instead of, snnpbriing the plain* 

' against' ‘ ■ 


trial consists of the oral testimony of six wit- 
nesses and copies of ten mutations. The oral evi- 
dence is valueless and was not relied upon. Of the 
mutations, Ex. P, 8 does not deal with succession 
of daughters in presence of sons and is irrelevant. 
Exhibits P. 6, P. 7 and P. 9 are of no value as in 
none of them is it stated that a daughter was in 
existence. In Ex. P. 6 mutation was effected on the 
basis of a will and not according to the ordinary 
rule of inheritance in case of intestacy. In €he four 
remaining oases (Exs. P. 3, P. 5, P. 10 and P. 11) 
sons alone succeeded in presence of daughters. Of 
these only one (Ex. P. 5) is of 1920, the other 
three are all recent and the claims of the daughters 
are still within time. But in all four instances, 
the property left by the last male holder was 
insignificant; the land* revenue assessed in each case 
was a few annas and the daughter’s share, was 
very small which, probably, they did not think it 
worth their while to claim. These instances are, 
obviously, insufidcient to discharge the heavy onus 
which lay on the plaintiff, especially when there 
are at least two well-established instances of 
daughters having actually succeeded along with 
SODS in accordance with Mahomedan law (Ex. D. I 
and Ex. D. 4). Then there is a reported case of the 
Chief Court in which it was held that in matters of 
succession Nutkani Biloches of Sanghar tehsil 
were governed by Mahomedan law; 92 P. E. 1908.1 
In that case the contest was between daughters and 
collaterals for the property of a sonless male pro- 
prietor; and in the body of the judgment it was 
observed that the evidence oral and documentary, 
was overwhelmingly in favour of the view that 
among Nutkani Biloches of this tehsil, daughters 
succeeded to their father’s estates. In Sanghar, 
daughters appear to be particularly favoured among 
Biloches generally. In the riwaj-i-am of the last 
Settlement all Biloch tribes, except Khosas and 
Qaisaranis stated that their custom was the same 
as that of Nutkanis, i. e. “daughters can take their 
share according to Mahomedan law whenever they 
want it.” Furtixer, there are three other reported 
cases, 136 P. K. 19083 and C. A. No. 994 of 18893 
and 0. A. No. 199 of 1895^ printed respectively at 
pp.^ 619 and 622 of Punjab Becord of 1^08, in 
which after very full and detailed enquiries it was 
held that among the various tribes of Biloches of 
Sanghar tehsil, daughters succeed to their father’s 
ancestral property in accordance with Mahomedan 
law in the presence of near male agnatic heirs. 

After giving the case careful consideration, we 
uphold the finding of the learned District Judge that 
in the tribe 'to which the parties belong daughters 
succeed along with brothers, to their father’s pro- 
perty in accordance with Mahomedan law. The 
appeal, therefore, must fail as against Mt. Bakht 
Waddi respondent. But, as pointed out above, the 
error in the decree sheet of the learned District 
Judge relating to Mt, Hawa must be corrected. We 
accordingly accept the appeal and, in lieu of the 
decree of the lower appellate Court, pass a decree in 
favour of the plaintiff for a declaration that he is 
the owner of 3/4th of the land in suit, but that his 


a 


/ 


0 


h 


h (*08) 92 P. B. 1908: 29 P, L. E. 1909; 155 
Pf W. B. 1908, Ghulam Haidar v. Phaphal. 

2,. (’08) 136 P. B. 1908 : 206 P. L. E. 1908; 176 
P. W. B. 1908, Bahai V. Ali Khan Mahammad. 

3* (’08) 136 P. B. 1908?^, page 619, Mt. ftauhar v. 
, , Khan Muhammad* 


4. (’08) 136 P. B,. 1908% page 62%- Khan Maho- 
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^ suit relating to l/4th share of Mt. Bakht Waddi 
IS dismissed. Mt. Bakht Waddi shall get her costs 
Jrom the appellant in this Court. Mt. Hawa will 
bear her own costs. 

K.S./R.K. Order accordingly. 
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Dalip Singh and Sale JJ. 
HarUshan Lai— Plaintiff — Appellant 

V. 

Barhat AU and others — Defendants — 

Respondents, 

Second Appeal No. 1288 of 1940, Decided on 10th 
February 1942, case referred to Division Bench by 
Tek Ohand J., D/- 7th July 1941. 

Court-fees Act (1870), S. 7 (iv) (c) and (v) — 
Whether suit is for declaration and consequent* 
tial relief — Test — Sale by father of Hindu Joint 
family— Suit by son for declaration that sale of 
joint property being without family necessity 
did not bind him and for joint possession of 
property sold with his father— Suit falls under 
S. 7 (iv) (c) — Plaintiff not being party to sale 
deed, suit cannot be regarded as for cancellation 
•of sale deed. 

The Court must look at the substance of the 
plaint in each case to determine whether the suit 
is really one for a declaration with a consequential 
relief or is merely a camouflage attempt in words to 
disguise a specific relief claimed in the garb of a 
suit for declaration coupled with a consequential 
^ relief: (*41) 28 AJ.B. 1941 Lah. 97 (F.B.), Bel on, 

[P 210 C 1] 

Where it is open to the plaintifi to frame his suit 
in one or two ways there is no obligation in law 
that he should frame his suit in any other way than 
he would choose to frame it. In other words, if it 
is open to the plaintifl to bring a suit for possession 
or to bring a suit for a declaration with eonse- 

• quential relief for possession; it is entirely for the 
plaintifi to choose in which form he brings the suit 

• and to the results that may flow from his choice in 
the way of limitation or otherwise the question of 
court-fee payable is wholly irrelevant. The court-fee 
will be determined on the nature of the suit as 
framed at the choice of the plaintifl always provided 
it is legally open to him to do so. It cannot be said 
that in all suits where possession is one of the 
reliefs claimed, the suit must of necessity fall within 

.4 S. 7 (v) any more than if the relief was not posses- 
sion but was somewhere specifically provided for 
say in Art. 1 of the Schedule the relief would neces- 
sarily fall within that article. It will depend on the 
' facts and circumstances of each case whether the 
relief by way of possession or any other relief claitned 
is or is not consequential on the declaration sought. 

[P 210 0 1, 2; F 211 0 1] 

A suit by a son for a declaration that the sale of 
Joint Hindu family property efleoi^d by his father 
had not been made for family necessity and was not 
binding on him, and for joint possession of the pro- 
perty sold along with his father, falls under S, 7 
(iv) (a) inasmuch , as an alienation by the father of 
a Hindu joint family Is hot void but is only voidable 
at the instance of his sons, for the . alienation may be 
' binding on the sons if it wais made for necessity or' 
for the benefit of the joint Hindu family or for any 
^ther reason by which under Hindu law such an 
a^Uenation may bind the sons. It is, therefore,, 
4 ii^es®ary for the plaintifl to get rid of the yoidablo 

■■ him ^ ^ ^ ^ ^ 


doefiment by having the Court declare that in the 
circumstances of the case it should be avoided at ^ 
the plaintifi’s request. The possession which he then 
claims flows from and is a necessary consequence of 
the relief ckiraed, namely, tbat the document does 
not stand in the way of the plaintiff. The remedy 
of possession, therefore is essentially a consequential 
relief flowing from and arisiog out of the declara- 
tion sought by the plalniifi : Cax law referreiL 

[P 210 0 2] 

The suit by the son cannot be treated as one for 
oancellatioa of the sale deed; because the plaintiff 
docs not say that the document must be caueeilofl 
as against bis father, the OKcentant, but only that 
it shall not be valid as against himself, he being no 
party to the document. [P 211 C 1] 

Preni Appellant, 

Madan Mohan Kapur, Kartar Singh, A jit Bam f 
and Bal Kishen — for Bespondents. 

DALIP SINGH J. ' — The facts of this case are 
that a suit was instituted by the present plaintifl 
alleging himself to be the sou of a certain alienor 
for a declaration that the sale of certain joint Hindu 
family property efleeted by the alienor, the father 
of the present plaintiff, had not been made for 
family necessity and consideration and was, there- 
fore, not binding on the present plaintiff, Secondly, 
he asked for joint possession of the property sold 
along with his father. The question was raised in the 
trial Court whether this suit fell within the purview 
of S. 7 (iv) (c), Court- fees Act, or whether it fell 
within S. t (v) and an ad valorem court-fee was 
payable on the market value of the property. The 
trial Court upheld the objection taken by the defen- 
dants that the plaint was insufflobBUtly stamped and g 
on the refusal of the plaintiff to make good the 
deficiency in the court-fee it rejected, the plaint 
under O, 7, B. 2, Civil F. 0. On appeal to the Senior 
Subordinate Judge, that learned Judge afiirmed the 
order of the lower Court and dismissed the appeal 
preferring to follow the Madras view in preference 
to the Fatna and Allahabad views. On appeal to 
this Court the learned .Judge in Single Bench, has 
referred this case to a Division Bench on the ground 
that there is no direct authority of this Court bear- 
ing on the point and there appears to be a conflict 
between the Madras High Court and the Allahabad 
and Patna High Courts. We have heard the learned 
counsel for the appellant and two learned oounsel 
on behalf of various respondents In this case repre- 
senting various alienees from the original vendees 
or alienees from them. W© have been referred to . , 
the following rulings i 47 Ail. 78,1 ^ Single Bench ^ 
ruling which approved of 44 All. 629,^ another 
Single Bench ruling, and 50 All. 610^ another Single 
Bench ruling of the Allahabad High Court. We 
have also been referred to 54 AIL 812, « a Full Bench 
ruling of the Allahabad High Coart. As regards the 
Patna High Court, ,we have been referred to 56 1,0; 

L (*24) 11 A.I.B. 1924 All. 6X2 : 84 L 0. 6M s 47 
AIL 78 ; 22 A.LJ. 945, Mt. GangaDel v^iakhdea , 

Prasad* 

Z. (’28) 9 A.I.B. l9Si2 AU. 368 ; 68 10.266 :4« AU. 

' 629 5 20 A.L*J, 687, Bup Naraia v, Bleliwa Hath 
Singh.’’ , , . . 

% (m) U A.I.B. 1928 AIL 248 ; LC, 666 : m 

AIL 610 s 26 A. L. J* 816, Tula v, Dwarka 
Das* 

4, (>32)19 A.I.B. 1982 AIL 480 189 1. 0. 32 : Si 
AU. 812 i L989 A. L. f. Eala Baa y. 

, BaLit Xiaii , , ^ 1 , '/ 1'^ 
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^ 422,6 A.I.E. 1921 Pat. 578, a. I. E. 1937 Pat. l«tl,7 
® 2 Pat. 125,9 A. I. B. 1934 Pat. 6419 and 16 Pat. 
766.10 

As regards the Madras High Court, we have been 
referred to A.I.E. 1938 Mad. 981,11 a.I.B. 1989 Mad. 
46213 and A. 1. B. 1937 Mad. 629.1® In Eangoon 
we have been referred to 9 Bang. 4011^ and in 
Oudh Chief Court 5 Luck. 474.16 As regards rulings 
of our own Court we have been referred to 43 
P. L. K. 106.18 I ao not think it necessary to go 
into say lengthy analysis of these rulings of the 
various High Courts, more especially as it appears 
to me that the matter can be settled on principles 
approved of by all Courts, to the best of my know- 
ledge, and at any rate, no ruling has been brought 
to our attention here which refutes these principles. 
In our own Full Bench, 43 P, L, E. 10618 it was 
laid down that the Court has to look at the sub- 
^ stance of the plaint in each case to determine whe- 
ther the suit is really one for a declaration with a 
consequential relief or is merely a camouflage at- 
tempt in words to disguise a specific relief claimed 
in the garb of a suit for declaration coupled with a 
consequential relief. With this proposition I may 
say with all respect that I entirely agree. The next 
fundamental proposition to my mind is that where 
it is open to the plaintiff to frame his suit in one or 
two ways there is no obligation in law that he 
should frame his suit in any other way than he 
would choose to frame it. In other words, if it is 
open to the plaintifl to bring a suit for possession or 
to bring a suit for a declaration with consequential 
relief for possession ; it is entirely for the plaintiff 
to choose in which form he brings the suit and to 
the results that may flow from his choice in the 
c way of limitation or otiherwise the question of court- 
fee payable is wholly irrelevant. The court-fee will 
be determined on the nature of the suit as framed 
at the choice of the plaintiff always provided it is 

5. (^23) 10 A, I. B. 1923 Pat. 100 ; 56 I.G. 422 : 5 
Pat. L.J, 339, TJgra Mohan v. Lachhmi Prasad. 

6. (*21) 8 A.I.B. 1921 Pat. 57 : 61 1.0, 565 ; 6 Pat. 
L.J. 101 ; 2 P.L.T. 607, Khetra Mohan v. Ganesh 
Lai. 

7. C37) 24 A. I. B. 1937 Pat. 141 ; 165 I. C. 213 : 
17 P. L. T. 677, Nokhelal Iha v. Srimati Eaje- 
shwari Kumari. 

8- (’22) 9 A. I. B. 1922 Pat. 615 : 68 I. C. 700 : 2 
Pat. 125 : 3 P, L, T. 704 (S. B.), Bam Sumran 
Prasad v. Gobind Das. 

9. (’34) 21 A. L B. 1934 Pat. 641 : 152 I. C. 1003 ; 
14 Pat. 220 : 16 P. L. T. 69, Bam Bhusan Das v. 

d Bachu Bai. 

10. (*38) 25 A, I. B. 1938 Pat. 22 : 172 1. 0. 840 : 
16 Pat. 766 : 18 P. L. T. 977 (P. B.), Bamkhela- 
wan Sahu v, Surendra Sahi 

11. C38) 25 A. I. B. 1938 Mad. 921 : 182 I. 0. 878, 
Tenkatakrishniah v. Allisahib. 

la, (’39) 26 A. I. B. 1939 Mad 462 : 183 I. 0. 95 ; 
I. L. B, (1939) Mad. 764 : (1989) 1 M. L. J. 702 
<F. B.)* Ktttumba Sastri v. Bala Tripura Sundar- 
amma. 

13. (’37) 24 A. I B. 1937 Mad 529 : 170 I. 0. 573; 
I. L, B. (1937) Mad; 672 ; (1937) 1 M. L. J. 789, 
Amina Bibi v. Kadir Bateha Bowther. 

14. (’81) 18 A*L B^ 1931 Bang. 319: 184 I. C. 
1203’^; 9 Bang. 401, Maung Shein v. Ma Lon Ton. 

15. (m) 17 A.I.B. 1980 Oudh 104 : 124 1. C. 420; 
S Luck. 474 ; 6 O. W* Hi 1105, Deoraj v. Eunj 

A, I. B. 1941 1«lu OT 1 198 1. 0. 641 i 


legally open to him to do so. I will add short illus- ^ 
trations to bring out my meaning. 

If the plaintiff brings a suit for possession of cer- 
tain property then that suit would fall under S. 7 
(v), Court-fees Act. If the plaintiff chooses to frame 
his suit which is essentially a suit for possession 
and asks that it be declared that he is the owner 
or a limited owner of certain property and then 
asks for possession as a consequential relief such a 
suit is in substance no more than a suit for posses- 
sion and the plaintiff cannot merely by splitting 
the relief of possession into two distinct reliefs, 
namely, one for a declaration declaring his right 
to possess and another for actual possession, 
convert the suit for* possession into a suit for a 
declaration coupled with a consequential relief. 
But there may be other classes of cases where, 
though the plaintiff may be entitled to bring a suit ^ 
for possession pure and simple yet he is also i* 
entitled to bring a suit for declaration coupled with 
a relief by way of possession. Such oases are gener- 
ally cases where the plaintiff alleges that he has a 
right to possess but a certain decree or other docu- 
ment whether by way of alienation or otherwise 
stands in the way of his right to possess which 
would arise from his title. In such a case, it may 
be open to the plaintiff to ignore the decree or docu- 
ment entirely treating it as a nullity and bring a 
suit for possession pure and simple. But there is no 
compulsion on him to do so and if he chooses to 
bring a suit in the form of a declaration that the 
document in question does not bind him and that 
therefore, his title to the property gives him a right 
to possession he is entitled to do so, provided there 
is no other objection to the form of the suit. If 
there is such an objection this will appear later ^ 
when the Court goes into the matter but initially 
the suit as framed will lie and, as I have stated, 
court-fee will be determined by the initial frame of 
the suit. It may well be that a suit brought in this 
form may be subject to a variety of objections which 
will later arise in the disposition of the suit accord- 
ing to law but this has nothing to do with the 
question whether the suit as framed demands a 
court- fee according to S. 7 (iv) or demands a court- 
fee under S. 7 (v), Court-fees Act. It is not possible- 
to hold that in all suits where the consequential 
relief claimed is possession the suit must of necessity 
fail under S. 7 (v). 

There is one exception to the above rule, namely, 
where on the allegations in the plaint itself the 
document, which is alleged to stand in his way, is 
not voidable but is void. In such a case, it is obvious 
that a prayer for a declaration that the document ^ 
be declared void is a surplusage and the suit again 
remains a suit for possession. The matter is other- 
wise where, as in this case, the document that 
stands in the way of the plaintiff’s right to possess 
is not void but is only voidable. An alienation by 
the father of a Hindu joint family is not void but 
is only voidable at the instance of his sons for the 
alienation may be binding on tbe sons if it was; 
made for necessity or for the benefit of the joint 
Hindu family or for any other reason by which 
under Hindu law such an alienation may bind the 
sons. It is, therefore, necessary for the plaintiff to ' 
get rid of this voidable document by having the 
Court declare that in the circumstances of the case 
it should be avoids at the plaintiff’s requests The 
possession which he then claims flows frohj ahd is 
a i^ecessary consequence of the relief clairued, 
namely, that the document does not standi in the, 
why of the plidntiff. The remedy jpj^ession, ; 
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relief flowing from and arising out of the declara- 
tion sougnt by the plaintiS. Such a case appears to 
me elearJy to fall within the purview of S. 7 (iv){c) 
Court- fees Act. That section expressly provides for 
suits where declaration is sought with consequential 
relief. It is nowhere laid down that the conse- 
quential relief shall not be such a relief as may if 
not consequential fall within some speclidc Article. 
Therefore, it cannot be held that in all suits where 
possession is one of the reliefs claimed the suit must 
fall within S. 7 (v), Court-fees Act, any more than 
if the relief was not possession but was somewhere 
specifically provided for say in Art. 1 of the Sche- 
dule, the relief would necessarily fall within that 
Article. It will depend on the facts and circum- 
stances of each ease whether the relief by way of 
possession or any other relief claimed is or is not 
consequential on the declaration sought. If it is 
consequential on the declaration sought then the 
suit would fall under S. 7 (iv) (o) ; if it is not so con- 
sequential then the suit may fall if relief claimed 
was possession partly under S. 7 (v) or if the relief 
was not for possession but did come within Art. 1, 
Sch, 1 then under that Article. In this case, how- 
ever, the suit seems to me to fall clearly within 
S. 7 (iv) (o). I would, therefore, accept this appeal 
and return the case to the trial Court for disposal 
according to law. Parties will bear their own costs, 
so far incurred. 


*2 


I omitted to notice an argument advanced by one 
counsel apparently for the first time in this Court, 
namely, that this suit is not a suit for declaration 
but is a suit for a cancellation of the sale deed. 
. The short answer to this argument is that the suit 
is only for a declaration and not for a cancellation 
of the sale deed, because the plaintifi does not say 
that the document must be cancelled as against his 
father, the executant, but only that it shall not be 
valid as against himself, be being no party to the 
document. The suit, therefore, is one for declara- 
tion and is not a suit for cancellation of any 
sale deed. 


SALE J — I agree. 

G.N./R.K. Order accordingly* 


&. L B. (29) m 2 Lahore 211 

FULL BENCH 

Tee Ohand, Moneoe and 
Muhammad Munie JJ. 

Bhagat Bam and others — Debtors — 

^ Petitioners 

V. 

Firm Dhanpat Mai J awala Dass 
through B* Bam Narain and others 
— Greditors — Bespondents* 

Civil , BeVn. Petn. No, 185 of 1941, Decided on 
^Oth May 1942, referred to Full Bench by Din 
Mohammad J., D/- 18th March 1942. 

Provincial Insolvency Act (X920)| Ss. 75 
and 17 — Adjudication of debtor is not matter 
purely personal to him but affects bis property 
and heirs — Debtor adjudicated insolvent on 
creditor’s petition — Appeal by Insolvent --- 
Insolvent dying pending appeal— Right survives 
in favour of heirs — Heirs are entitled to be 
brought on record and to continue appeal — 
Bame principle applies where debtoif is adJudL 
cated on his petition and creditors ap^al ! 

1888 and 9 Lah. 3Q6«(*28) 15 AXB* 1928 
Lali^ 119iisl07 LC. 281, OraSBUlrf D. 


Tbe adjudication of a person as an insolvent is * 
not a matter purely personal to him. It afiects not ® 
only his person hut also bis property which but for 
the adjudication would, on his death, have devolved 
on his heirs. The heirs have a material interest in 
the proceedings which have a very far-reaeliing 
efiect on their rights. The right to resist the credi- 
tor’s application for adjudication is, therefore, not a 
mere personal right which lapses on the death of 
the insolvent ; it is a right which survives. Con- 
sequently where during the pendency of an appeal 
by the insolvent against his adjudication as insol- 
vent on the petition of a creditor, the insolvent 
dies, the appeal does not abate. The right survives 
in favour of his heirs who are entitled to be brought 
on the record and to continue the appeal. The samo 
consideration will apply equally, if the debtor bad 
been adjudicated insolvent on his own application 
and the creditors had appealed making him a res- / 
pondent but he had died. In that ease also the 
heirs have material interest in the deoisiQU of the 
appeal and are entitled to be brought on record : 69 
P.B. 1888 and 9 Lah. 806==(»28) 15 A.LR. 1928 
Lab. 119sri07 I.O. 281, OYBEBULED ; (’37) 24 
A.LR. 1937 All, 435, Rel on ; (*32) 19 A.I.B, 1932 
Lah, 121, Eseph and Dieting * ; Case law discumd* 

[P 213 C 2] 

F. C. Mital — for Petitioners* 

Sardar Sarnam Singh — for Respondents. 


TEK CHAND J. — The facts of the case which 
has given rise to this reference to the Full Bench 
are as follows : The respondents were the creditors 
of one Bansi Dhar and they applied for his adjudi- 
cation as an insolvent. Bansi Dhar opposed the 
application, but his objections were overruled and 
an order of adjudication was passed by the Insol- 9 
venoy Judge. From this order Bansi Dhar appealed 
to the District Judge. During the pendency of the 
appeal, he died and his sons, the present petitioners, 
made an application under 0. 22, Hr. 8/11, Civil 
P, C,, for being brought on the record and allowed 
to continue the appeal. The learned District Judge 
rejected the application holding that on Bansi 
Dhar’s death ‘’the right to sue” did not survive 
and the appeal had abated,, and he passed an order 
dismissing it. In coming to this conclusion he re* 
lied on three Punjab rulings, 89 P.B. 1888, ^ 9 Lah. 
3063 and 18 Lah. 396.» The sons of Bansi Dhar 
moved this Court for revision of this order, and at 
the hearing before Din Mohammad J, it was con- 
tended on their behalf that the rulings above re- 
ferred to did not lay down correct law and hadb^n 
dissented from in other High Courts. The question ^ 
of law involved being of general importance the ^ 
learned Judge has referred the case to a Full Bench. 


In 69 P.B, 18881 two persona had applied for 
being adjudicated as insolvents under S, 344, Civil 
P, 0. of 1882. The Subordinate Judge granted the 
application and pi^ed the order of adjudication. 
The opposing or^itors appealed to the Chief Court, 
During the pendency of the apiml one of the debtor- 
respondents died and no application to brlii^ hit 
representatives on the record was made within the 
time prescribed by law* Howden and Bat^igaa Jl* 


1. (*S8) 69 F. B, 1888, Hardhian Slug v, Sham 
Sundar, ' 

2. (’2$) 15 A,LR. 1028 Lab. 119 ; W IC. 281 : 9 
Lah; 806 ; 29 F.L*B* 899, Harain Singh v. Cur. 

' bakhsh' Singh* 

S. (’88) 19 AXB. 1982 1*1 ! 185 I.O. 196 ; 

18 I*h. 8M ! 89 AttM Ohaad y, 

M!As 
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held that the appeal had abated against the de- 
^ ceased respondent, but could be heard against the 
surviving respondent. In coming to this conclusion, 
the learned Judges observed that an order made 
under S. 351, Civil P, 0., adjudicating a person as 
insolvent, was purely personal to him and that on 
the death of the insolvent no one represented him 
for the purpose of defending an appeal against an 
order declaring him insolvent any more than for the 
purpose of prosecuting an appeal against an order 
rejecting the application. 

The provisions of the Civil Procedure Code of 
1882 relating to insolvency were repealed in 1907, 
when the Provincial Insolvency Act (3 of 1907) was 
passed. Section 10 of the Act contained a new pro- 
vision relating to the continuance of proceedings on 
the death of the debtor. It laid down that “if a 
debtor by or against whom an insolvency petition 
fe has been presented dies, the proceedings in the 
matter shall, unless the Court otherwise directs, be 
continued “ns ifhe w&tb It will appear from 

this section that the Legislature did not contem- 
plate abatement of the proceedings on the death of 
the debtor : it expressly provided that they would 
continue “ns i/ he werealiDe” Some difficulty was 
felt in interpreting the words underlined (here 
italicized). Accordingly, when Act 3 of 1907 was 
repealed by Act 5 of 1920, in S. 17 of the new Act 
(which corresponds to S. 10 of the earlier Act) the 
words “shall continue as if he were alive“ were re- 
placed by the words “shall be continued so far as 
may be necessary for the realisation and distribu- 
tion of the property of the debtor**. This alteration, 
however, did not eiSeot any substantial change in 
the law. The proceedings do not abate under the 
0 present Act. They continue notwithstanding the 
death of the debtor by or against whom an insol- 
vency petition had been presented. The object of 
continuing the proceedings has been made clear, 
Beference may also be made to S, 47 of Act 3 of 


B. 4, Civil P. 0., on the death of the respondent 
insolvent in an appeal by creditors against an order 
adjudicating him to be an insolvent, such an order 
being purely personal to him.’* 

The attention of the learned Judges was drawn to 
S. 17, Provincial Insolvency Act of 1920, but they 
remarked that this did not affect the question, as 
the object of the section was that the death of the- 
debtor should not aSect the realization and distri- 
bution of his assets. This decision was followed in 
13Lah.3963 by Harrison J, sitting in Single Bench. 
The facts of that ease were somewhat different. 
There, certain creditors had applied for the adjudi- 
cation of a debtor as insolvent. The creditor’s appli- 
cation having been dismissed by the Insolvency 
Court, they had appealed to this Court. During the 
pendency of the appeal, the debtor died and the cre- 
ditors applied to bring his legal representatives on jt- 
the record for the purpose of the appeal. The appli- ^ 
cation was dismissed. The learned Judge, following 
9 Lab. 306,2 observed that on the particular facts 
before him the adjudication having been refused by 
the Insolvency Court, the successful party to these 
proceedings, namely the debtor, was wholly absolved 
from all manner of liability under the Insolvency 
Act. It was not, therefore, a question of liability 
surviving in consequence of an adjudication, but of 
the right of the creditors to resurrect the case 
against the representatives. 

In A.I.E. 1932 Lah. 2645 Abdul Qa.dir J, in Single 
Bench took the opposite view. In that case during 
the pendency of a creditor’s application for adjudi- 
cating the debtor as insolvent the debtor had died 
and the petitioning creditor had applied that his 
son be brought on the record so that the proceedings g; 
be continued for the purpose of realization and dis- 
tribution of the property of the debtor. The proceed- 
ings were continued and the deceased was adjudged 
insolvent. It was objected by the son that the order 


1907, which has been replaced by S. 5 in the Act of 
1920, where it is laid down that “subject to the 
provisions of this Act the Court in regard to pro- 
ceedings under this Act shall have the same powers 
and shall follow the same procedure as it has fol- 
lowed in the exercise of original civil jurisdiction.” 

The only reported case of this Court under the 
Act of 1907 in which the question arose is a decision 
by Abdul Baoof J. sitting in Single Bench reported 
in A. I. B. 1921 Lah. 331^ where he held, after re- 
ference to the provisions of S. 10 and S. 47 of that 
Act, that by reason of the death of the insolvent, 

, proceedings in insolvency do not abate and the Court 
^ has the power to bring on the record of the insol- 
vency proceedings the legal representalaves of the 
deceased. The judgment is, however, brief and no 
reference appears to have been made to the Chief 
Court decision in 69 B. 1888.^ The next reported 
case is 9 Lah. 306,2 decided by Shadi Lai 0. J. and 
lESalar All J. In that case a debtor had applied for 
his adjudication as an insolvent under the provin- 
cial In^lvency Act, 5 of 1920. The Insolvency Court 
had granted the application and had passed the 
order of adjudir^tion. Borne of the creditors had ap- 
pealed to the High Court againkt the order but 
during the pend^«!^ .of , the appeal the respondent 
(indblvent) had died. His creditors applied for. im- 
pleading his son as Ids representative for the 
purnmes of the appeal. T& learned Judges referr^ 

. :w,# Fi B. 188$^ and ob^el that “the right to 
»^^4^.';^t,survlve wttea*3#cg:of 0 ,. 2 - 2 , 

W i n ^ f.B.iii' li-liL . , . . , . 


was illegal. But the objection was overruled. The 
High Court upheld the order on appeal, following 
certain Calcutta and Madras cases to which refer- 
ence will be made presently. Curiously enough in 
this case also none of the previous Punjab cases was 
referred to. In 51 Mad. 344^ the debtor had applied 
for adjudicating himself an insolvent. He died soon 
after and his sons objected that the proceedings had 
abated and should be struck ofi and the property of 
the deceased which the interim receiver had taken 
possession of be released to them. The contention 
was overruled and after enquiry the deceased was 
adjudicated insolvent. On appeal to the High Court 
it was held that under S. 17, Provincial Insolvency 
Act, an application by a debtor for adjudicating 
himself as insolvent, died while he was alive, can 
be continued and adjudicated upon after his death. 
Beference was made to Sec. 108 of the (English) 
Bankruptcy Act and the case in (1886) 54 L.T. 6825^ 
where it was held that the words “proceedings in 
the matter** in that section (which corresponds to 
B. 17 of Act 5 of 1920) include the adjudication of 
the debtor as insolvent after his death subsequent 
to the presentation of the application. 

The same High Court considered the quests 

5. {*32) 19 AXB. 1932 Labu 264: 136 LC. 7^ ; 83^ 
P. L. B. 151, mrdharilal v. Jugal Kishor^ \ 

6. {*28)15 A.LE. 1928 Mad, 476 ; 109 94 : 51 

Ma4.044:.54 M. h- 

. 69 ^ 

!! ‘ '■ 
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greater length in 51 Mad.4958 and after an exhaus- 
tive discussion it was held that S. 17, Provincial 
Insolvency Act, applied to the case of a debtor dying 
before the order of adjudication, whether the peti- 
tion for insoivency was filed by a creditor or by the 
debtor; and an order of adjudication could be passed 
on the petition after the debtor^s death. In this case 
the widow of the deceased debtor had been brought 
on the record as his legal representative in spite of 
her objection and an order of adjudication was pas- 
sed, It was pointed out in this case that the words 
“so far as may be necessary for the realization and 
distribution of the property of the debtor” in S. 17 
of Act 5 of 1920 were enacted in place of words “as 
if he were alive” in S. 10 of Act 3 of 1907, in order 
to obviate objections by reason of some of the pro- 
visions of the Act, such as those in S. 43 relating 
to discharge. Obviously, a deceased person could not 
® apply for discharge and difficulties were also created 
with regard to other provisions relating to the con- 
duct of the insolvent. After the death of the insol- 
vent, his conduct is of no importance except for 
certain purposes, e. g., setting aside fraudulent pre- 
ference and alienations, etc. All that is necessary is 
to see that the assets of the insolvent are realized 
and distributed among the creditors. To make the 
matter clear and to obviate these difficulties it was 
thought proper to omit the words “as if he were 
alive” and substitute the words “so far as may be 
necessary”, etc. But the provisions of the Act of 
1920 are as clear as the earlier Act that the proceed- 
ings do not come to an end on the death of the 
debtor whether it occurred before or after adjudica- 
tion: they continue for the purposes mentioned. 

In Calcutta the first reported case under the Pro- 
vinoial Insolvency Act was 57 I. C. 810=i48Cal,87® 
in which it was held that “where on the death of 
an insolvent after the order of adjudication the 
proceedings in insolvency are directed to be conti- 
nued under S. 10, Provincial Insolvency Act, at the 
instance of the representatives of the deceased in- 
solvent, on general principles as well as on the ex- 
press provisions contained in S. 24 (3) read with the 
further provision contained in S. 47 of the Act, it is 
incumbent upon the Court to permit the represen- 
tatives of the insolvent to be present so as to give 
them an opportunity of cross-examining the claim- 
ants, creditors and their witnesses andtoofier rebut- 
ting evidence in support of their plea that their 
claims have either been satisfied or are barred,” 
The question whether the representatives of the 
insolvent have locus standi to submit proposals for 
- confirmation was left open. The next case in that 
Court was A, L B. 1930 Oal. 59019 where after the 
death of the debtor subsequent to the making of the 
creditors* application for his adjudication, the cre- 
ditors applied to bring his sons on the record; the 
sons protested but the objection was overruled and 
the proceedings were continued* 

A case on all fours with the present is I. B, 
(1937) AH. 610, W where the debtor had been adjudi- 
cated an insolvent upon a creditor's petition who 
had appealed ag&dns t the order of adjudication but 

8. Vm 15 A. I. E* 1928 Mad, 480 : 110 1C. 16t : 

51 Had. 495 : 55 M, 1. J. 2B5, Bamathai Anni v, 

Kanniappa Miidaliar. 

9. (*21) 8 A* I* B. 1921 Cal 219 : 57 1 C. 810 : 48 

Oal 87, Sripat Singh v.Brodyat Kumar Tagore, 

10. (*30) 17 A,I,B. mo Cal 590 : 129 10. mM 
. O.W.K. 445, Bamesh Chandra v. Charu Chandra, 
ai. (»S7) 24 A. I. B, 1987 Ail 485 : 170 1 0. 585 4 

L L. B. (1987) AH. 616 ; 1987 A. 1. J. 491, Bto 
w iid t. Muhammad Salamat-uHah Worn* 


had died pending the appeal His heirs applied to c 
be brought on the record in order to continue the 
appeal The application was opposed by the peti- 
tioning creditor and reliance was placed upon the 
Punjab rulings referred to above. The learned J udges, 
however, dissented from these rulings and granted 
the application oC the heirs to continue the appeal 
They _ held that the right to contest iin order of 
adjudication was not purely a petsonal right c! the 
insolvent and therefore the appeal did not abate on 
his death; the right survived in favour of his heirs 
and they were entitled to be brought on the record 
and to continue the appeal. Tbe Bombay High 
Court also, in a recent case reported In 44 Bom. 

li. B. 132,1- has pronounced in favour of the same 
view, 

With great respect, it is not correct to say, asj 
has been assumed in some of the decisions of thid f 
Court, that tbe adjudication of a person as an in-^ 
solvent is a matter purely personal to him. It affects 
not only his ^rson but also his property which but 
for the adjudication would, on his death, have de- 
voived on his heirs. They have a material interest 
in the proceedings which have a very far reaching 
effect on their rights. The right to racist the credi- 
tors' application for adjudication is therefore not a 
mere personal right which lapses on tbe death of 
the insolvent* it is a right which survives, Mr.| 
Haruam Singh for the respondents concedes that if 
the debtor dies while the proceedings arc in the 
Insolvency Court, further procce<lings are to be con- 
tinued in the presence of the legal representatives 
of the deceased who would be brought on tbe record 
for this purpose. If this be so, it is difficult to see 
how the proceedings would abate if the death of the 
insolvent takes place daring the pendency of the 9 
appeal. If the Insolvency Court has on a creditor's 
application adjudicated the deceased as insolvent in 
spite of his oppositmn, the order very materially 
affects his heirs and they being “persons aggrieved” 
by that order have a locus standi to appeal if the 
debtor had died after the passing of the order of 
adjudication but before limitation for preferring an 
appeal had expired (S. 75, Provincial Insoivency 
Act). Again, if the insolvent himself had filed the 
appeal but died after its mstitufeion, there seems to 
be still less reason why the appeal should abate. 
The order of adjudication adversely affects the heirs 
so far as the property is concerned and the validity 
of the order can only be effectively adjudicated upon 
on appeal in their presence. The same considera- 
tion will apply equally, if the debtor had been ad- 
judicated insolvent on his own application and the 
creditors had appealed making him a respondent 
but he had died. In this case also the helre have; 
material interest In the decision of the appeal. 

I would ac^rdiagly hold that 69 T. B. 1B881 and 
9 Lah. 806^ were not correctly decided and that the 
order of the learned District Judge holding that the 
appeal in his Court had abated on the death of 
Bansi Bhar cannot he sustained. I would aceord- 
ingly accept the appeal, set aside the order of the 
District Judge and remand the case to him dis- 
posal in accordance with law. Costs shall 4 hlde the 
event. 

MONHOE J. -- 1 agree. 

MUHAMMAD MUNIR J. I lOw !«»«. 

AXSk wST Boa. m r tl5l. a943> 

Boa. 17S i 44 BomtA 3Mf JCastilol Bapobia! 

r. Ibijni Xiat BopiibbiA, 
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Blacker J. 

Mi. Jawai—Betitioner 

V. 

Emperor. 

Oriuiinal Bevn. Petn. No. 248 of 1942, Dedded 
an 20th April 1942, for revision of order of Sess. 
Jndge, Byallpur, D/- 24th, Novemher 1941. 

(a) Criminal P. C. (1898), Ss. 89 and 87 — 
Invalidity oi proclamation issued by Magis- 
trate's predecessor under S. 87 does not give 
Magistrate jurisdiction to interfere — Inter- 
ference is limited by S. 89. 

The fact that a proclamation under S. 87 issued 
by the Magistrate’s predecessor was not valid does 
'vj not give the Magistrate jurisdiction to interfere 
which he can do only within the four corners of 
Section 89. [P 214 0 2] 

Cr. P. C. — 

(*41) Chitaley, S. 89, N. 1, Pt. 4. 

(’41) Mitra, Page 151, N. 177, 

(b) Criminal P. C. (1898), Ss. 89 and 439 — 
Application purporting to be under S. 89 — 
Magistrate finding that proclamation issued by 
another Magistrate was invalid but declining to 
Interfere on ground of want of jurisdiction under 
S* 89 — Decision upheld by Sessions Judge — 
High Court in revision held could consider 
legality of original proceedings. 

On an application purporting to be under S. 89, 
the Magistrate held that the proclamation under 
^ S. 87 issued by another Magistrate in the original 
^ proceedings was invalid but declined to interfere on 
ground of want of jurisdiction under S. 89. His 
decision was upheld by the Sessions Judge. In revi- 
sion to the High Court : 

Held that the High Court in the exercise of its 
revisional powers could consider the legality of the 
•original proceedings and grant relief under S. 89. 

[P 214 0 2] 

Cr. P. C. — 


the three requirements of S. 87 amounts to failure ^ 
of justice within the meaning of S. 537. 

[P 215 C 1] 

Cr. P. C. — 

(»41) Chitaley, S. 87. N. 5 ; S. 537, N. 32. 

(*41) Mitra, Page 143, N. 165 ; Page 1759, 

N. 1407. 

K. S. Mohd. Amin — for Petitioner. 

l^and Lai Salooja for Advocate^Qeneral — 

for the Crown. 

ORDER. — The petitioner in this case is the 
mother of one Mupal and she has brought this 
petition on his behalf. Mupal was wanted by the 
police in connexion with some serious criminal 
ofiences. Evidence was taken by a Magistrate that 
he was wilfully absconding. On 15th March 1940 
that Magistrate in a brief order directed the issue of 
a proclamation and a warrant for attachment of his / 
property. What happened after that is not clear as 
a number of papers which should in the ordinary 
course have been on the record are not there. There 
is a warrant of attachment, dated the same day as 
the order directing attachment of the property of 
Mupal. There is an endorsement by a constable on 
the back of this dated a week later to the eSect that 
a copy of the proclamation had been posted on 
Mupal’s house. There is, however, no copy of the 
proclamation on the file. There is no evidence that 
it was posted on the court-house, or that it fixed a 
specified date or gave 3D days notice, or was ‘cried’ 
in the village. Mupal did not appear and proceed- 
ings were taken for the sale of his property after 
the necessary period had elapsed. Subsequently, 
Mupal did appear and, I am told by counsel, has 
stood his trial and has in fact been acquitted. The ^ 
learned Court of first instance in this case now ^ 
before me held that the proclamation had not been 
validly issued. He pointed out quite rightly, how- 
ever, that this did not give him any jurisdiction to 
interfere which he could only do within the four 
corners of S. 89, Criminal P. C. For reasons given 
in his judgment, he declined to interfere under that 
section and his decision was upheld by the Sessions 
Judge. 


{’41) Chitaley, S. 87, N. 7 ; S. 439, N. 1. 

(’41) Mitra, Page 1422, N. 1203. 

(c) Evidence Act (1872), S. 114 — . Presump- 
tion under S. 114 is optional— Doing of act sur- 
rounded by exceptional circumstances — Court 
will not draw presumption under S. 114. 

The presumption under S. 114 is only an optional 
'4 presumption. The Court is not bound to make it 
and the counter, illus. (e) to S. 114 itself indicates a 
case in which the Court would not draw it, e. g., 
where there are some exceptional circumstances 
surrounding the doing of the act. [P 214 C 2] 

Ct, F C. — 

(*41) Chitaley, S, 87, N. 5, Pts. 4 and 5. 

(*41) Mitra, Page 143, N. 165. 

(d) Criminal P. C. (1898), Ss. 537, 87 and 439 
— Failure of justice within 537 — Meaning of 
—Failure to fulfil any one of three requirements 
of S« 87 amounts to failure of justice within 
Section 537. 

A failure of justice wlIMn S, 537 does not merely 
mean an erroneous decision or conclusion. It means 
that procedure has hot ^eenlollowed which, in 
course would ‘the aoowd'pemn 
.Ithotn ’proe^ings 


The matter here in revision bears a different 
aspect as the High Court in the exercise of its 
revisional powers can consider the legality of the 
original proceedings. There is undoubtedly evidence 
that some sort of proclamation was done. It is true 
that there is no validating memorandum under 
sub-section (3) of Section 87, Criminal P. C., which 
would have been conclusive evidence that the pro- 
clamation was regularly performed. There is, how- 
ever, the ordinary legBXmsixim omnia prcesumuntur 
Hie esse acta -^hidh is embodied inillas.(e) to S. 114, 
Evidence Act. Ordinarily, being satisfied that there 
was a proclamation of some sort, I might have held 
that the learned Magistrate was wrong in ignoring 
this presumption in coming to the finding that the. 
proceedings of his predecessor were illegal. The pre- 
sumption under S. 114 is, however, only an optional 
presumption. The Court is not bound to make it 
and the <bunlsr-iilus. (e) itself indicates a case in 
which the Court would not draw .it, e. g,, whom 
there are some exceptional circumstances surround-, 
ing the doing of the act. In this case I find that 
the order of the Magistrate that a proclamation 
should foe made was itself only passed pn 15th 
Marche Qn the very satne dat that Magistral has 
hie .signature; to a, dooumeut . 
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^ merely omitted to strike out the words which did 
not apply. That may be so or may not be so ; I am 
not here to try the Magistrate for negligence or 
otherwise. I venture to think, however, that when, 
whatever the reasons may be for which this was 
done, the only document which is really evidence 
of the fact that the proclamation was made is one 
in which there is a statement of fact which cannot 
possibly be correct, no Court would consider itself 
justified in drawing^ the presumption that that 
particular act had in those exceptional circum- 
stances been regularly performed. I, therefore, ac- 
cept the finding of Mr, Sher iasjit Singh, the 
Magistrate in the present case, that two of the re- 
quirements of S. 87 had not been fulfilled and that 
the proceedings of the first Magistrate in regard to 
this proclamation were thereby vitiated. 

Counsel for the Crown has urged that S. 637, 
0 Criminal P. C., applies and that I am not entitled 
to interfere merely on account of these irregula- 
rities unless I am satisfied that there has in fact 
been a failure of justice. A failure of justice, how- 
ever, does not merely mean an erroneous decision 
or conclusion. It means that that procedure has 
not been followed which in the ordinary coarse 
would give the accused person or the persons with 
regard to whom such proceedings are taken a fair 
opportunity to appear and clear his position. There 
are three requirements of S. 87 and all of them 
must be fulfilled. It is clear that the failure to ful- 
fill any one of these three may well have resulted 
in the absconder in this case not coming to hear of 
the proceedings against him of which he might 
well have come to hear if that requirement had 
bee fulfilled. Therefore, there does appear to me to 
Q have been a failure of justice in this case within 
the meaning of S. 537, Criminal P. 0. Por these 
reasons, I hold that the order of the Magistrate 
directing the sale of MupaPs property was void for 
illegality and I, therefore, set it aside. I also pass 
the necessary consequential order under S. 423 (1) 
{d)read with S, 439, Criminal P. 0., and direct 
that the sale proceeds be returned to Mupal and 
any other property which has not been sold be res- 
tored to him, 

G.N./B.K. allowed. 

A. 1. R. (29) 1992 Lahore 219 

Blacker and Eam Lall JJ. 
Mohammad Sarwar s/o Shamas Din 
Qweshi — Gonviot — Appellant 
d Y. 

Emperor. 

Criminal Appeal No, 619 of 1941, Decided on 
90th February 1942, from order of Seas. Judge, 
Bawalpindi, B/- 19th April 1941. 

(a) Criminal P. C. (1898), S/ 288 -- Under 
S. 288 Sessions Judge has absolute discretion 
to transfer statement made before Committing 
Magistrate to his own record Statement so 
transferred is evidence in case for all purposes 
without limitation. 

Section 288 makes evidence transferred under 
that section substantive evidence in the oaise for all 
purposes. The discretion is given to the Sessions 
Judge to transfer the statement made before a 
Ck)mmitting Magistrate to his own record. Once he 
has done so, the eviden<» before the Committing 
Magistrate is as good as that recorded byhlmsdi 
hnd is useable for all purposes. The words ‘^subject 
to Ihei provisions of the Evidence Act** appearing in 


S. 288 cannot be read so as to limit the purpose for 
which the deposition may be used. The deposition 
is to be treated as evidence in the case for all pur- 
poses. It is incorrect io say that S. 146 or S. 166, 
Evidence Act, governs the position and that deposi- 
tions taken before a Committing Magistrate which 
contradict the evidence given in the Be^ssons Court, 
cannot be pat in without putting to the witness 
portions of the statement with which it la sought 
to contradict the wUoe.«Js. Under S. 283, Criminal 
B. C., a Sessions Judge has an absolute diseretlon 
to allow the statement of a witness to be trans- 
ferred. Once a statement has been tiansforrad then 
the statement is evidence for all purposes withoist 
limitation : (’37) 24 A. L B. 1^37 l\ C. 119 ; 61 
E. R.Gr. 18B7 and (’22) 9 A. I, R. 1922 Bah. 3, 
Met on; 28 All. 683, Approved; 7 All, 862 and (*30) 
17 A. I. E. 1930 Pat. 338, Dimnt. [P 216 C 2 ; 

P 217 C 1] 

Cr. P. C. — 

(»41) Ohitaley, S. 288 N. 6 ; N. 7 Pt. 3. 

(»41) Mitra, Page 995, N. 898 ; Page 997, N. 899. 


(b) Evidence Act (1872), Ss. 145 and 155 — 
S. 145 is included in S. 155. 

The whole of the ground covered by S. 145 is 
included in S, 155. [P 216 C 2] 

Mian Abdul Aziz — for Appellant. 

8n 0. Manchanda for Advocate^GeUBral — 

for the Crown. 


HAM LALL J. — Mohammad Sarwar was tried 
by the learned Sessions Judge, Bawalpindi, for the 
murder of his wife Mt. Fatima, and convicted and 
sentenced to transportation for life. He has appealed 
through Mian Abdul Aziz and Mr. 8. C. Manchanda 
has appeared for the Crown in support of the eon- ^ 
viction. The case for the prosecution is that the ** 
appellant had been unable or unwilling to build a 
suitable house for himself and his wife after mar- 
riage and therefore the wife left him soon after 
marriage and went to live with her parents while 
the appellant continued to live the life of a bache- 
lor. Efiorts were made to efiect a reconciliation but 
without success. While the deceased was living 
with her parents she contracted illicit intimacy 
with some person and became pr«^nant. As the 
appellant could not have been responsible for this 
pregnancy, there could be no doubt regarding her 
unehastity. One Feroze told the appellant of this 
pregnancy which was nearly six months advanced 
by then and said the child would inherit his pro- 
perty though the child was not his. The appellant, 
in order to vindicate his honour, decided to kill her. 
There is no reason to distrust the evidence that the h 
deceased was living with her parents and that her 
husband had no access to her. It is also clear that 
she was about to be the mother of an illegitimate 
child and that Feroze informed the appellant of 
this fact. This, in iny opinion, constitutes a suffi- 
cient motive lor the appellant to have decided to 
kill his wife. 

On 36th November 3940 Mt, Fatima deceos^ 
and her younger sister Hussain Bi took their catrie 
out to graze. At about noon time, while Mt. Sruiisdn 
Bi was engaged In bathing a she-bufialo she heard 
cries and looked up and saw the appellant attacking, 
her sister with a hatchet. She raised cries and #&e 
Hukam Dad and others arrived at the scepe of oc- 
onrrenpe when the appellant ran away. ; The father 
of the de(^ased arrived soon after and mode a first 
information report in which h@ detailed thecircum- 
stance which had ^Iranged irriatipns between 
the deceased and the appefionl Odd mentioned Hue* 

' ^ ■ 'Bi the eye.wltiisie ■’ ^ the' murder* ■ The ■ ' 
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The learned Magistrate in acquitting the respon- 
dent has observed that inasmuch as he had been a 
license-holder for a number of years and had been 
getting his license renewed regularly until January 
1940, the mere fact that he failed to deposit the fee 
in time and get it renewed for 1941 was not tanta- 
mount to his “holding the gun without a license.^ 
As shown above, this view is not warranted by the 
law and is clearly erroneous. In support of his con- 
clusion, the learned Magistrate has referred to Note 2 
appended to the conditions printed on the license 
which prescribe the fees payable if the license is 
renewed within one month of the date on which it 
expired and those payable after one month from 
^that date. This Note, however, merely provides a 
[period of grace during which the application for 
[renewal may be made and the fees payable thereon 
Jdepoaited. It does not lay down that the quondam 
license-holder is entitled, as of right, to have the 
license renewed on payment of the fee mentioned. 
Another reason given by the learned Magistrate in 
support of his conclusion is that the licenses of 
several other persons had, as a matter of fact, been 
renewed by the District Magistrate, Iiahore, long 
after the dates on which they had expired; in one 
case the renewal was as late as three years after the 
date of expiry. This circumstance, however, does 
not affect the legality of the respondent’s possession 
;of the gun after the expiry of his license, though 
[it might indicate that the respondent’s failure to 
japply for renewal within the prescribed time was 
mot mala fide. 


€ 


J 


We hold that the respondent’s possession of the 
•gun in 1941 was unlawful and he has been wrongly 
acquitted. We think, however, that a nominal sen- 
Itenoe of fine Is called for in the case. The respondent 
is a business man and had gone to Ddbti at the time 
when the application for renewal should normally 
have been made and was detained there for a consi- 
derable time. He had asked a friend to make the 
application for renewal and pay the requisite fee, 
but the latter failed to do so at the proper time. 
There also seems to have been a misunderstanding 
as to the true import of the Note attached to the 
conditions printed on the license. He was apparently 
under the erroneous impression that it was not 
obligatory on a previous license holder to apply for 
renewal before the expiry of the license. In these 
circumstances and having regard to the fact that 
the respondent is not shown to have used the gun 
during the period in question, we think that the 
ends of justice will be met by imposing a fine of 
Bs. 5. We also think that this is not a case in 
which an order for confiscating the gun should be 
passed under S. 24. We accept the appeal, set aside 
the order of acquittal, convict the respondent under 
S. 19 (f), Arms Act, and direct him to pay a fine of 
Bs. 5 or, In default, sufier Imprisonment for 15 days. 

0.N./B.K. AppeaU acaept&d. 


A. 1. S. (29) 1912 Labove 801 
Tee Ohaed Aa. G. J, aed SaijE J. 
Emperor 

- T. ' 

Erem Singh si 0 Eardhd Singh - — Convict 
Sespondmt. 

Crixplual Appeal No. 185 of 1942, Decided bn 7 th 
July 1942, from sentence passed by Sess. Judge, 
Attoek District at Campbellpur, D/- 5th November 


* Penal Code (1860), S.300, Exception I, S.302 ^ 
and S. 304 — A filing criminal complaint against ^ 

B — ^Both getting into different lorries at motor- 
stand — B on seeing A in another lorry getting 
out of his lorry and entering in A’s lorry to give 
A bit of bis mind — Altercation ensuing— B stab- 
bing A as result of which he died— Mere sight of 
A travelling in other lorry held did not consti- 
tute grave and sudden provocation within sec- 
tion 300, Exception I — Ofience held fell within 
302 — Transportation held proper sentence. 

A^ who had filed a criminal complaint against B, 
had got into a lorry at the motor-stand to proceed 
to the Court. B also came to the motor-stand and 
got into another lorry. On seeing A in the other 
lorry B got out of his lorry and entered the other 
occupied by A probably to give A a bit of has mind. 

An altercation probably ensued in the course of 
which B took out his kirpan and stabbed A as a 
result of which he died. None of the eye-witttesses 
was able to explain how the attack by B on A 
started : 

Eeld that the ofience came within S. S02. The 
mere sight of an enemy travelling in another lorry 
could not be said to be grave and sudden provoca- 
tion sufidcient to reduce the ofience of culpable 
homicide from S. 302 to S. 804, [P 302<j,^3 

Held further that as it was not shown how the 
attack started and it was possible that there was 
some sort of altercation and the deceased might 
have been provocative, the capital sentence was not 
called for even though the accused was the aggres- 
sor. [P S02g3 

Penal Code — 

(’40).Batanlal, Page 739, Note “No grave provoea- ^ 
tion;’’ and Page 762 (763), Note “Punishment * 
where doubt exists.” 

(’36) Gour, Page 998, Para, 8823; and Page 1031, 
Para. 3481. 

Busant KriBhan^ Assistant Advoeate-General »— 

for the Crown, 

jS. Matnam Singh — for Bespondent. 

SADB J ^Prem Singh was committed to the 

Court of Session charged under S# 802 with the 
murder of Gurdit Singh by stabbing him with a 
kirpan on I8th August I94l. The learned Sessions 
Judge convicted Prem Singh under S. 804, Part X, 
Penal Code, and sentene^ him to seven yms’ 
rigorous imprisonment. Prem Singh has not ap- 
pealed, but the Crown has appealed against the ac- 
quittal under S. 802, Penal Code. Gurdit Singh 
deceased had filed a complaint against Prem Singh h 
under S. 392, Penal Code, which according to the 
evidence of the Magistrate’s Beader (P. W. XI) was 
pending in the Court of a Magistrate at Campbellpur. 
The date of hearing was fixed for 14th August 1941, 
and on 18th August 1941, both Gurdit Singh and 
Prem Singh were on their way to the Court. They 
met at the lorry stand at village Salmoon, a village 
about three miles frompoli(»e station Ohauntra. The 
accused Prem Singh was in the lorry of Ghulam 
Mohammad, P. W, 8, while Gurdit Singh deceased 
was in the lorry of Nawab Khan, P.W. 9. The time 
was 6-80 A. M. and it appears that the accused on 
seeing Gurdit Singh in Nawab Khan’s lorry got out 
of his lorry and went Over to GurditSIngh in Nawab 
Khan’s lorry and there stabbed him repeatedly with 
a kirpan. The medical evidence shows that Gurdit 
Singh deceased sustained two serious stab injuries, 
one in the abdomen and the other in the chest, 
which were the cause of death, and, in addition, 
there were no less than twelve other incised wounds. 
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_ This attack was witnessed by Sorab {P. W. d)j 

^ lambardar of Salmoon, whose attention was attrac- 
ted by the outcry, by Sardha Singh, (P» W. 0) a 
passenger in Ghulam Mohammad’s lorry, by Jalal 
(P.W. 6 ) another passenger, and others. Prem Singh, 
after stabbing the deceased, ran away and was fol- 
lowed by Ghulam Mohammad (P. W. 8 ) who drove 
his lorry with the eye-witnesses in pursuit of the 
accused. They arrested him about half a mile from 
the lorry stand. Sorab lambardar was one of the 
eye-witnesses who pursued the accused in Ghulam 
Mohammad's lorry and helped to arrest him. Later 
he made the hrst information report at the police 
station which was recorded at 9-80 A, M. In his 
statement Prem Singh accused said that Gurdit 
Singh on his arrival began to abuse bim, that he 
(Gurdit Singh) assaulted him in the lorry and beat 
him; also that Gurdit Singh assaulted him with his 

0 kirpan and caught him by the throat. Prem Singh 
pleaded that he used his kirpan in self-defence. The 
learned Sessions Judge rejected the contention that 
the accused was compelled to use his kirpan in self- 
defence, but be appears to have taken the view that 
the ofience of the accused was reduced to S. 804 by 
virtue of the application of Exception 4 to S. 800, 
Penal Code. He does not mention Exception 4 in so 
many words, but he seems to imply the application 
of this exception in the following words : 

“When he (i. e. the accused) perceived the deceas- 
ed sitting in Nawab Khan’s lorry, he was apparently 
provoked by the deceased’s appearance and went 
over to give him a bit of his mind. There was an 
altercation, and the accused brought his kirpan 
into play. The fight was, to all intents and pur- 
poses, unpremeditated,” 

0 If the learned Sessions Judge had Exception 4 to 
S. 300, Penal Code, in mind and having rejected 
the self-defence plea there is no other exception 
which he could have had in mind — he has over- 
looked one essential ingredient of Exception 4, that 
is that the accused should not have taken undue 


were no injuries on his throat. Mr. Harnam Singh - 
refers us to the cross-examination of Sardha Singh, 

P. W. 5, one of the eye-witnesses to the efiect that 
while the witness cannot say how the fight began 
he saw Gurdit Singh, then holding the accused from 
his neck,” It is obvious, however, from Sardha 
Singh’s evidence that what he means is that when 
Prem Singh was attacking him with a kirpan, 
Gurdit Singh was trying to defend himself by hold- 
ing the accused by the neck. This statement there- 
fore does not help the accused. 

It is true that Prem Singh received some inju- 
ries. He was medically examined and was found to 
have a scratch mark on his right leg and three con- 
tusions, one being a long contusion mark 8 ^ x J" on 
the back. Mr. Harnam Singh suggests that these 
injuries indicate that Prem Singh was attacked by 
the deceased. In the Sessions Oourt these injuries 
were explained by Ghulam Mohammad, P, W. 8 f 
and Nawab Khan, P. W. 9, as having been given to 
the accused at the time when he was arrested. 
Nawab Khan, for example, says that when the ac- 
cused was arrested, he gave him a cane-blow while 
others gave him fist* blows. This cane- blow would 
no doubt explain the contusion mark on the back. 
Mr. Harnam Singh, however, points out that these 
witnesses did not give this explanation of the accus- 
ed’s injuries before the police and he urges that, 
they should not be believed now, when they say that 
the injuries were given in arresting the accused. Mr. 
Harnam Singh tWefore asks us to draw the infer- 
ence that the injuries must have been given to 
Prem Singh by the deceased. It is, however, neces- 
sary to point out that this was not the accused’s 
case. His contention was that he had been assaulted 
with a kirpan, and we are satisfied from the inju- ^ 
ries actually received by the accused that they cer- 
tainly could not have been given to him by a kirpan. 

It is far more likely that they should have been 
given him, as now stated by the witnesses Ghulam 
Mohammad and Nawab Khan, at the time when he 


advantage or acted in a cruel manner. Obviously 
the act of the accused in drawing his kirpan and 
using it repeatedly to stab the deceased (who, as the 
Sessions Judge himself has found, did not use his 
own kirpan or any other weapon in defence) cer- 
tainly indicates that the accused took undue advan- 
tage and acted in a cruel manner. Moreover, the 
Jeamed Sessions Judge appears to think that the 
mere sight of an enemy travelling in another lorry 
is grave and sudden provocation sufficient to reduce 
the ofience of culpable homicide from S. 302 to 
S. 304, Penal Code. This is a very dangerous pro- 
d position for which there can be no warrant. Indeed 
Mr* Harnam Singh on behalf of the respondent does 
not support this reasoning of the learned Sessions 
Judge for reducing the ofience to S. 304, Penal 
Code. He has instead . endeavoured to justify the 
theory of self-defence advanced by the accused him- 
self in his statement, which the learned Sessions 
Judge had rejected. In this statement the accused 
hadl pleaded that the deceased assaulted Mm with a 
kirpan and daught him by the throat. This plea is 
negatived, pointed, out by the learned Sessions 
Judge, by theiaet that while the deceased nb doabt 
had a kirpan it ^ recovered from the Ibrry^ rest- 
undisturbed m seabbaM; iho#i|ig that the 
- was'never-t^*'''Nor Indeed Is thi^e Bn"iota 

V hi m this to '.Indicate,' that' Gurdit 

■■ used' hia thr^mtehed the 


was arrested. We therefore reject the plea of self- 
defence and since no other exception applies, it is 
clear that the accused is guilty under S. 802, Penal 
Code. We therefore accept the Crown appeal and 
alter the conviction to one under S, 302, Penal 
Code. As regards sentence, it must be borne in mind 
that none of the eye-witnesses can explain how this 
attack started. The fact that the accused went from 
his own lorry over to the deceased’s lorry shows 
that the accused was the aggressor but it may well 
be that there was some sort of altercation and the 
deceased may have been provooa^ve. We therefore 
refrain from imposing the capital sentence and sen- ^ 
tence the accused to transportation for life. 

G.N./E,K. Appeal accepted, 

A. I. B. (29) 1992 Lahore S02 

Mokeob J. 

Mrs. Beather Flormoe Myles Bunter 

— Petitioner 

V. 

Mr. Michad Bernard Bunter 

— BespondenU 

Original MatriBKmial No. 9 rf 1942, Decflcled oB i; 

eth Jnly 1942, tor dtolntion BMuariag*' 1$' 
.. Indiaa and Colonial IMvorce Jarisdiction 
1920 (Id and 17 Geo. V, Ck. 1 — 

:Con«: undter 'S,,i;,c4anot',.gtaflt ,deelariM®p®!f 
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Involves determination that marriage 1$ null 
^ High Court has no jurisdiction to entertain lt« 
The Act must be read strictly with reference to 
the legislation which confers jurisdiction on the 
English Courts. There has always existed in England 
a distinction, whether it is logically justifiable or 
not, between the dissolution of a marriage and the 
determination that a marriage is null. The High 
Court has no jurisdiction under the Indian and 
Colonial pivorce Jurisdiction Act to grant a decla- 
ration of nullity of marriage. [P 303/z; P 304c] 
A petition by the wife under S. 1 for dissolution 
of marriage on the ground of husband*s impotence 
involves the determination that the marriage is null 
and therefore the High Court has no jurisdiction to 
entertain it ; (1931) L. B. 1931 P. 29, Expl. 

[P 3036; P 304d] 

j Norman Edmunds — for Petitioner. 

A» B, Khosla — ^ for Besponden^. 

ORDER. — This is a petition under S. 1, Indian 
and Colonial Divorce Jurisdiction Act^ 1926, for dis- 
solution of marriage on the ground that the same 
has not been consummated owing to the respondentia 
“ impotence *\ The prayer of the petitioner is that 
the Court may be pleased to dissolve the said mar.* 
riage or to grant a decree of divorce or grant such 
other relief in such terms as the Court may think 
fit. The question at once arises whether this Court 
has jurisdiction to grant a decree of nullity under 
the Act. For the purpose of the discussion, I may 
assume that in all other respects the petitioner’s 
case is established. The jurisdiction given to this 
Court by the Act of 1926, when the parties are 
British subjects domiciled in England or Scotland, 
is to make a decree for dissolution of the marriage: 
and it is provided that the grounds on which such a 
decree may be granted shall be those on which such 
a decree might be granted by the High Court in 
England. I may summarize the ingenious argument 
of counsel for the petitioner as follows: 

The form of the decree Is immaterial: admittedly, 
a decree based on impotence is in form a decree for 
nullity of marriage but since the marriage is voida* 
ble, not void, and subsists till a decree is made, the 
decree in efiect dissolves the marriage: power is 
given to this Court to dissolve marriages, and in 
, making a decree on the ground of impotence the 
» Court would exercise that jurisdiction. The main 
thesis of the argument is based on the judgment in 
L. B. (1931) P. 29,^ where the nature of a decree 
annulling a marriage on the ground of impotence 
was very fully examined. Bateson J, said ; 

' ^ ” Counsel for the petitioner contends that there 

is no ground for distinguishing one class of nullity 
from another, but I think that I have pointed out 
: several distinctions, the greatest of which is the one 

[ being void and the other being voidable and not 

j always voidable. He says that the former Courts 
I always tried cases of nullity for impotence. That is 
j true. The oases of nullity which the Ecclesiastical 
I Courts always tried, no doubt, included cases of im« 
i ^ potenoe and the impossibility of dissolving a mar- 
riage by them was got over by calling it nullity 
when in essence it was dissolution. To call it a 
' suit for nullity does not alter its essential and real 
. character of a suit for dissolution,” 

For the purpose of the decision in L. B. (1931) P. 
I' 201 when the jurisdiction of the English Courts 

i was questioned on the ground that the dpmicilof 

I. (1931) Ii. B. X9S1 P. 29 : 100 L. J. P. 16 ; 144 
Ii. T. 212 : 95 J.P. 73 ; 29 L. C. B. 363 : 74 S, J. 

: , 833 ; 47 T, L.B, 140, Inverclyde y. Inverclyde, 


the parties was Scottish it was considered necessary ^ 
to consider the true character of a decree of nullity 
on the ground of impotence. I do not think I am 
entitled to take these general principles into consi- 
deration in construing the section which gives this 
Court jurisdictiou: I am bouud to determine what 
is the meaning of the words make a decree for 
dissolution of the marriage” as used in the Indian 
and Colonial (Divorce Jurisdiction) Act, It is, there- 
fore, necessary to consider the jurisdiction now 
exercised by the Probate Divorce and Admiralty 
Division in relation to marriage. Prior to the 
Eeformation, matrimonial causes were the concern 
of the Church Courts. One of the fundamental 
doctrines of the church was that a marriage was in 
general incapable of dissolution; and the few excep- 
tions to the rule were of such a character (they 
were directly connected with matters of faith) that 
they indicate how indexible the doctrine was. There / 
were, however, certain impediments, called diri- 
ment impediments, which invalidated a marriage 
of which one was the impediment of impotency. I 
have been unable to have access to older editions of 
the canons of the Boman Catholic Church, but have 
found that the present form of the canon on this 
subject is as follows; 

”Impotency, antecedent and permanent, either in 
the man or in the woman, whether known or not to 
the other party, whether absolute or relative, in- 
validates the marriage in virtue of natural law.” 

1 think that it is beyond question that according 
to the canon law, where impotency existed, there was 
no marriage. After the Reformation, matrimonial 
jurisdiction was transferred to the Ecclesiastical 
Courts and immediately before the Matrimonial 
Causes Act, 1857, became law, these Courts, what- 
ever wider jurisdiction they may have claimed at ^ 
an earlier date, had not power to dissolve a marriage; 
and divorce a vinculo matrimonii was obtainable 
only by legislation. The relief given by the Eccle- 
siastical Courts was according to the nature of the 
case (i) divorce a mensa et thoro; (ii) declaration of 
nullity. By the Matrimonial Causes Act, 1857, the 
jurisdiction in respect of divorces a mensa et thoro 
and suits of nullity of marriage became exercisable 
by ^*the Court of Divorce and Matrimonial Causes” 
and is now exercised by the Probate, Divorce and 
Admiralty Division of the High Court of Justice. 
For the divorce a mensa et thoro was substituted 
a sentence of judicial separation, but the nature of 
the remedy remained unaltered. By the Act, a com- 
pletely new remedy was made obtainable from the 
Courts; the Court was empowered to pronounce a 
decree declaring a marriage to be dissolved; the ^ 
grounds on which a marriage may be dissolved are 
set out in the Act and do not include impotence; , 
and it may be noticed that in S. 41, the phrase is 
used ”a decree of nullity of marriage, or a decree of 
judicial separation or a dissolution of marriage or 
decree in a suit of jactitation of marriage.” Sub- 
sequent legislation continued to distinguish between 
**a decree for divorce and decrees for nullity of 
marriage; for example, the decree for divorce in the 
first instance was by the Matrimonial Causes Act 
1860 directed to be a decree nisi, the form of decree 
in a suit lor nullity remaining as before and it was 
not till 1873 that the form of decree for nullity was 
altered in the same way. The disiinotibn between 
the forms of relief is maintained bj the Judi&ture 
(Consolidation) Act, 1925. 

The Indian and Colonial Divorce Jurisdiction Act 
must be read strictly with reference to the legisla- 
tion which confers jurisdiction on the English 
Courts. It is not possible that 'the phrase ”the di$« 
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solution of a marriage” should have one meaning m 
^ the Judicature (Consolidation) Act, 1925, and another 
in the Indian and Colonial Divorce Jurisdiction Act. 
I have shown that throughout the period of the 
exercise of jurisdiction in matrimonial causes a clear 
line has been drawn between divorce and nullity. 
There is nothing to indicate that the legisla- 
ture for the first time ignored the distinction in the 
Indian and Colonial Divorce Jurisdiction Act. I 
doubt whether any other considerations are relevant 
to this discussion* but X may mention one or two 
points which support the vim that it was not in- 
tended to confer on the Courts in India jurisdiotion 
in nullity suits. The Indian and Colonial Divorce 
Jurisdiction Act was passed in peculiar circum- 
stances : the purpose of the Act is expressed to be 
”to confer on Courts in India and other parts of 
His Majesty’s Dominions jurisdiction in certain 
b cases with respect to the dissolution of marriage, the 
parties whereto are domiciled in England or Scot- 
land, and to validate certain decrees granted for the 
dissolution of marriage of persons so domiciled” and 
the provisions of section 3 which validates decrees 
granted under the Indian Divorce Act, 1869, very 
clearly show that doubts about the validity of such 
decrees bad arisen. The Indian Divorce Act, 1869, 
recognises the distinction between decrees for disso- 
lution and decrees for nullity and the words “de- 
crees for dissolution” must be confined to “decrees 
for dissolution” as defined by the Indian Divorce Act. 

It is impossible to conceive that, in view of this 
reference to Indian law in which the phrase must 
be confined to dissolution proper, the same phrase 
should have a more extended meaning In another 
section of the Act. The Indian and Colonial Divorce 
^ Jurisdiction Act was intended to remedy what was 
regarded as an existing evil; its operation cannot be 
extended beyond providing a remedy for the parti- 
cular evil, without express and clear provisions. 
There has always existed a distinction, whether it is 
logically justifiable or not, between the dissolution 
of a marriage and the determination that a marri- 
iage is null. Whether or not a declaration of nullity 
based on Impotence effects dissolution of the mar- 
riage seems to be not to be material to the question 
which I have to decide. The phrase ‘dissolution of 
Carriage* in the Indian and Colonial Divorce Juris- 
diction Act must be construed with reference to the 
meaning of the phrase in the Acts in conjunction 
with which that Act must be read. This Court has 
no jurisdiction under the Indian and Colonial 
Divorce Jurisdiction Act to grant a declaration 
of nullity. The facts alleged are insufficient for a 
^ jdeclarution under the Indian Divorce Act* 1 am 
Itberefore compelled to dismiss this petition. 

BeUiion dismimd* 
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Beckett J. 

lB%niah National Bank Ltd*, BawaU 
^ndi through Manager — Decree^holder 

— Appellant 

V. 


Bxn. First Appeal No. 69 of 1941, Decided on 9th 
July 1941, from order of Senior Sub- Judge, Bawal- 
pindi, D/- 14th December 1940. 

Punjab Court of Wards Act (2 of 1903), S. 31 
(3)— Execution can proceed on strength of cer- 
tificate filed in original suit. 

Section 31 (3) refers only to proceedings in res- 
pect of which no certificate had already been filed 
under S. 31 (2) either in the original suit or in the 
course of execution proceedings. If a certificate was 
filed in the. original suit, execution of decree can 
proceed on the strength of that certificate and a 
fresh certificate is not necessary; {*20) 7 A.I.B. 1920 
Lah. 305, Ap^^rcyoed, [P 304/, p] 

J. 1^* Aggarwal — for Appellant* 

Achhru Bam — for Kespondent 6. 

JUDGMENT. — The Punjab National Bank 
brought a suit for recovery of a loan against the 
firm of Khan Bahadur Seth Adamji Mamoonji & 
Sons, the estate of which is now under the control 
of the Court of Wards. A certificate was presented 
under S. 31 (2), Punjab Court of Wards Act, 1903, 
to the effect that the claim had been notified to the 
Deputy Commissioner under S. 26. A decree was 
granted for the recovery of the amount due as an 
unsecured loan and the Punjab National Bank then 
proceeded to take out execution. 

An objection has been raised that the decree- 
holder should file a fresh certificate of the notifica- 
tion of the claim under S. 26 and the executing 
Court has held that a fresh certificate is required by. 
S. 31 (8). “As I read sub-s. (8), however, I think 
that it was intended to refer only to proceedings in 
respect of which no certificate had already been filed 
under sub-s. (2) either in the original suit or in the 
course of execution proceedings. It was held in S 
P. B. 19191 that a fresh certificate was not necessary 
with each new application. If that is so, the object 
is not to give notice that execution has actually 
been taken out,, but merely that the Deputy Com- 
missioner should have notice of the claim, so that 
no useful purpose would be served by putting in a 
fresh certificate of the original notification of the 
same claim in the same Court. All that sub-s. (B) 
requires is that proceedings in execution should not 
be taken out unless a certificate has been filed, and 
if this is filed on the record of the original proceed- 
ings, it seems to me that there has been a sufficient 
compliance in the circumstances of the case. For 
these reasons, I accept the appeal, set aside the 
order of the executing Court for the consignment of 
the proceedings to the record room, and direct that 
execution should now proceed on the strength of the 
original certificate. The decree-holder will receive 
all costs incurred by him in connexion with the 
objection raised regarding the filing, of a fr^h 
certificate. 

G.N./B.K. Appeal accepted^ 

1. {’20) 7 A^lS. 1920 Dah. 305 ; 5$ I. C. 635 ; 3 
P.B. X93L9, Deputy Commissioner, Amritsar v. 
Balia Mai. 
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